ARMY-INTERIOR RESERVOIR 
LAND ACQUISITION POLICY 


HEARINGS 


SUBCOMMITTEE OF THE 
COMMITTEE ON 
GOVERNMENT OPERATIONS 
HOUSE OF REPRESENTATIVES 


EIGHTY-FIFTH CONGRESS 
FIRST SESSION 


JUNE 4, 5, 6, 11, 12, 18, 19, 20, AND JULY 2, 1957 


Printed for the use of the 
Committee on Government Operations 


os 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1957 








COMMITTEE ON GOVERNMENT OPERATIONS 
WILLIAM L. DAWSON, Illinois, Chairman 


CHET HOLIFIELD, California CLARE E. HOFFMAN, Michigan 
JOHN W. McCORMACK, Massachusetts R. WALTER RIEHLMAN, New York 
EARL CHUDOFF, Pennsylvania CECIL M. HARDEN, Indiana 

JACK BROOKS, Texas CHARLES B. BROWNSON, Indiana 
L. H. FOUNTAIN, North Carolina GEORGE MEADER, Michigan 
PORTER HARDY, Jr., Virginia CLARENCE J. BROWN, Ohio 
JOHN A. BLATNIK, Minnesota GLENARD P. LIPSCOMB, California 
ROBERT E. JONES, Alabama VICTOR A. KNOX, Michigan 
EDWARD A. GARMATZ, Maryland WILLIAM E. MINSHALL, Ohio 
JOHN E. MOSS, California EDWIN H. MAY, Connecticut 

JOE M. KILGORE, Texas ROBERT H. MICHEL, Illinois 
DANTE B. FASCELL, Florida H. ALLEN SMITH, California 
MARTHA W. GRIFFITHS, Michigan FLORENCE P. DWYER, New Jersey 


HENRY S. REUSS, Wisconsin 
OVERTON BROOKS, Louisiana 
ELIZABETH KEE, West Virginia 
CHRISTINE RAy Davis, Staff Director 
ORVILLE S. POLAND, General Counsel 
JAMES A. LANIGAN, Associate General Counsel 
HELEN M. BoyER, Minority Professional Staff 


PUBLIC WORKS AND RESOURCES SUBCOMMITTEE 
EARL CHUDOFF, Pennsylvania, Chairman 


ROBERT E. JONES, Alabama VICTOR A. KNOX, Michigan 
JOHN PB. MOSS, California CHARLES B. BROWNSON, Indiana 
DANTE B. FASCELL, Florida H. ALLEN SMITH, California 


EDWARD A. GARMATZ, Maryland 
MEMBERS Ex OFFICIO 


WILLIAM L. DAWSON, Illinois CLARE E. HOFFMAN, Michigan 


ARTHUR PERLMAN, Staff Director 
PHINEAS INDRITz, Counsel 
MILES Q. ROMNEY, Professional Staff Member 


It 








DEPOSITED BY THE 


NITED STATES OF AMERICA 


CONTENTS 


Hearings held at Washington, D. C.: Page 
Jute a, eer «n= 2. ce ocethues Picts occa © = ratuel unmade muita aa 1 
SUG: Be WOE 36 de centered cane sr veet ae rack sn eafaeialearamencnd aie 59 
June 6, 1957__- ore a gare eta a sini tks EES eee ee 103 
June 3, Teer ......0 2400.4 & Se aetna a tae ne beicandigeeralitaac tassel 139 
June 12, 1957 : da $-gnehtanmueethe> resin piece: xed 159 
June 18, 1957 a= nae chteiehtrdt > a aeiae s des asinn aheee ict aah aeeeaiin 217 
June 19, 1957 xj <p nin een hana he ~ aa oan ae anaes 231 
June 20, 1957 ; ager  aotes ste ey oe tes orcs ey ee 287 
July Bi 30067. A. gs cee es oe ee apiasll nuclei lgectleuds se ie eae es 335 


Statement of 


Aandahl, Fred G., Assistant Secretary of the Interior for Water and 
Power ae es usps 177 


Aldrich, A. D., director, Florida Game and Fresh Water Fish Com- 
mission, read by Charles H. Callison, secretary, National Wildlife 


Federation ee Se ee a 259 
Avery, Hon. William H., a Repre sentative in Congress from the 

State of Kansas_ _- se eae ee ee 217 
Callison, Charles H.., conservation director, National Wildlife Fed- 

eration ; nee pag. aa gO oases glee 269 
Casey, C. C., Planning and Purchase Branch, “Real Estate Division, 

Corps of Engineers apes eee ee de ee 66 


Dexheimer, Wilbur A., Commissioner of Reclamation, Department 


OF Gib TRCIOR a er ee ee See 200 
Gabrielson, Dr. Ira N.., “pre sident, Wildlife Management Institute_.... 225 
Gurnee, Mark, Chief of Construction and Maintenance Branch, 

Civil Works Division, Corps of Engineers.................------ 36 
Hyder, Albert E., director, Tennessee Game and Fish Commission... 301 


Itschner, Maj. Gen. Emerson C., Chief, Corps of Engineers, United 
States Army_- ei pian anak ota sk ap ough ee eee a ete 3, 338 

Joers, Peter D., in behalf of the Chamber of Commerce of the United 
States; accompanied by Richard W. Smith, manager of the natural 


resources department, United States Chamber of Commerce___-_-_-- 287 
Leffler, Ross L., Assistant Secretary for Fish and Wildlife, Department 

of the Interior 2 ae 2 eee OS Soe Se ee 159 
McBroom, James T., Coordinator of River Basin Studies, Bureau of 

Sport Fisheries and Wildlife, Department of the Inte mb alee 164 
Meier, George (retired), United States Corps of Army Engineers_____ 188 


Mitchell, Donald §8., Chief, Land and Water Branch, Irrigation Divi- 


sion, Bureau of Reclamation, Department of the Interior______-_-- 204 
Nadel, Michael, assistant executive secretary, the Wilderness 
Society. sui ap ta nok cosas SES L. sBeaain So lla ee ee 335 
Nelson, A. Z., fore ‘st economist, National Lumber Manufacturers Asso- 
CIAUION = 2... ee ee ee eee 317 
Paul, Robert, assistant executive vice » president, Sport Fishing Insti- 
DUGG «ies sig 4 xce kb}: aneh Seed shor eiiee aaisbiclaseminele sae en ee 253 
Robinson, Maj. Gen. Bernard L., Director of the Joint Construction 
ASO GY, ETE, Ps one es echinacea aaa a ie 59 
Robinson, Maj. Gen. Bernard L., Director of the Joint Construction 
Agency, Paris, France; accompanied by Maj. Gen. Emerson C. 
Itschner, Chief, Corps of Engineers, United States Army; and C. C. 
Casey, Planning and Purchasing Branch, Real Estate Division, 
Corps of E =o ‘ eae S atieackam tem 103 
Schrader, Thomas A., direc tor, South Dakota De partment of Game, 
Fish, and Parks so eo Neen is Ss ds ence a 231 
Smith, Spencer M., Jr., secretary, Citizens Committee on Natural 
Resources ee 263 
Steen, Melvin O., director, Nebraska Game, Forestation, and Parks 
Commission nom al st Rok Saat a AE a ae mat ea ee ee 244 
Sturgis, Lt. Gen. S. D., Jr. (retired), former Chief of the Corps of 
Engineers alate acs cashes Piss as satiate ba NS ee a 126, 140 
Im 











IV CONTENTS 


Letters, statements, etc., submitted for the record by— 

— Fred G. , Assistant Secretary of the Interior for Water and 

ower: 

Comments of the Department of the Army’s policy relating to 
— of land for dam and reservoir purposes, April 9, 
Pa shia secs sa erenns eos ahem ticle mia dealin uae tie a ent no ain aie 

Excerpt from Army-Interior land acquisition policy_- 

Memorandum from D. 8. Mitchell, to E. D. Frye, re comments 
on proposed real-estate policy, Department of the Army, Sep- 
pe i ene ae age og ape aci Ape baal cael am Seated Hh 

Aldrich, A. D., director, Florida Game and Fresh Water Fish Com- 
mission: Feelings of sportsmen described by George X. Sand, at 
the 22d North American Wildlife Conference, March 6, 1957_---- 

Avery, Hon. William H., a Representative in Congress from the State 
of Kansas: 

Excerpt of letter from Hon. Wilber M. Brucker, Secretary of the 
BEE, 20. Fe, Ve ee ID irc cen noes scndu<auece 
Letter from Hon. William H. Avery, to Hon. Wilber M. Brucker, 
I esti he esl Tala nascebiecon rthineen tehnigraceeine nv emg 

Brownson, Hon. Charles B., a Representative in Congress from the 
State of Indiana: 

Excerpt from statement of James T. McBroom 
Excerpt from statement of Peter D. Joers 
Excerpt from statement of Ross L. Leffler__.........-.--_---- 

Excerpt from testimony of Maj. Gen. Bernard L. Robinson__--- 

Callison, Charles H., conservation director, National Wildlife Federa- 
tion: 

Excerpt from the Fish and Wildlife Service Report, re Fort 
Gaines lock and dam, Alabama and Georgia__..___.__-____-- 
Excerpt from National Wildlife Federation News, April 15, 1956_- 
Excerpt from President Eisenhower’s Cabinet Committee on 
Water Policy report, December 22, 1955..........---------- 
Excerpts from reports on dams and reservoirs: 
Barkley Dam, Kentucky and Tennessee 
Strawn Reservoir in Kansas___- 
ea, tI an rr es eae 

Letter from O. Lloyd Meehean, Assistant to the Director, Tech- 
nical Staff Services, Fish and Wildlife Service, to Charles H. 
Ee al OES eli, jenn eel ar A A rds! Pan fo Lies Se ie eld od 

Letter signed by 13 national conservation organizations, to 
Hon. Charles A. Buckley, May 3, 1957___._.--_.--------- 

Resolution adopted at the 46th Annual Convention of the 
International Association of Game, Fish, and Conservation 
Commissioners, at Toronto, Ontario, September 14, 1956_-_- 

Resolution adopted by the National Wildlife Federation board of 
Sr BAATIAS Dt es ot ene ee ee eee ee ot eg se 

Section 209 of the Flood Control Act of 1954___._-_---_-------- 

Callison, Charles H., secretary, National Wildlife Federation: Letter 
from A. D. Aldrich, director, Game and Fresh Water Fish Com- 
mission, to Charles H. Callison, June 3, 1957__ 

Casey, C. C., Planning and Purchase Branch, Real Estate Division, 
Corps of Engineers: Information submitted by Corps of Engineers 
as to when Richardson acquired title to tract No. B-108__-__- ak. 

Chudoff, Hon. Earl, a Representative in Congress from the State of 
Pennsylv ania, and chairman, Public W orks and Resources Sub- 
committee: 

Answer of the counsel of the Corps of Engineers re interrogation_- 

Data re status of land acquisition___________-_- ae, 

Excerpt from annual report of the Chief of Engineers of the 
United States Army on civil works activities, 1954______- 

Excerpt from court decision, United States of America, appellant, 
v. S. W. Richardson, owner of Tract B 108, Tarrant County, 
Texr., appellee 

Excerpt from memorandum of November 6, 1953, re new real 
estate project, tract No. B—108, Benbrook Reservoir___- 

Excerpt from polic; y declarations adopted by members of ‘the 
Chamber of Commerce of the United States for 1957 

Excerpt from Public Law 732 known as the Coordination Act_ 

Excerpt from revised Land Acquisition Policy 0° 1953_--- 


ou eae 


220 


218 


315 
298 


67 


110 
89 


94 


300 





CONTENTS Vv 


Letters, statements, ete.—Continued 


Chudoff, Hon. Earl, a Representative in Congress—Continued Page 
Excerpt from statement of Peter D. Joers..._.......--..----- 299 
Excerpt of letter from Carl E, Rantzow, real estate officer, Dallas, 

Tex,, to, Gi 3% Myer, Sentemiuer 6, 2906 ac enn eneges-- 90 
Excerpt of letter from Maj. Gen. Bernard L. Robinson, to division 

engineers, October Fa ISGeu. > -s csceacsgs ccbucws teen 94 
Excerpt of letter from Maj. Gen. 8. D. Sturgis, Jr., to Assistant 

Secretary of the Army, April 21, 1955_.._........-..-..---.- 79 
Excerpt of letter from Yankton, 3. Dak., Chamber of Commerce, 

to Senator Francis Case, February 4, 1954..__...--__------- 293 
Excerpt of memorandum from the Assistant Chief of Engineers 

for Real Ketate, May 1S; 1000: . 5 oo ee oe See 156 
Excerpt of memorandum (tab F-3) from the Secretary of the 

Army, dune 9; 10GB a. ono < esd cea ee ee 145 
Letter from A. D. Aldrich, director, Game and Fresh Water Fish 

Commission, to Hon. Earl Chudoff, PU Oe BS oid naka canes 259 
Letter from Albert M. Day, former Director of the Fish and 

Wildlife Service, to Hon. Earl Chudoff, June 3, 1957___._---- 184 
List of certain documents relating to inquiry into joint land- 

acquisition policy, Departments of the Army and the Interior._ 373 


List of documents which relate to subcommittee requests made at 
the hearing and by letter of the heads of certain Government 
GenartmMents . oo 6 Duden aight ene eae eee eet aes 374 
Memorandum from Col. H. V. Canan, Corps of Engineers, 
entitled “Application for New Real- Estate Land Acquisition 


Policy for Civil Works? =>. 0 5 i ee ee ee a eee 90 
Real-estate acquisition, 1939-47, for civil-works projects, Depart- 

rrietit' Gf the Arig. se 3c rice on ee a es 149 
Telegram from the Chelsea, - Okla., Chamber of Commerce, June 

Ws ROBT 5 oo pene onc eee aoe ee eee 294 


Dexheimer, Wilbur A., Commissioner of Reel: amation, Department of 
the Interior: M: ap— Missouri River Basin Project, Keyhole Reser- 
VO PE iis ais. diana et tab om rao es ee Faces 203 
Fascell, Hon. Dante B., a Representative in Congress from the State of 
Florida: Excerpt of memorandum from Lt. Gen. 8S. D. Sturgis, Jr. 
(retired), former Chief of the Corps of Engineers, to the Secretary of 
ie Ate OA meee. 15, LO00. a scs «oa: cos oe a eee ee 150, 151, 194 
Gabrielson, Dr. Ira N., president, Wildlife Management Institute: 
Advisory Committee on Conservation comment on December 


RU CNNOT sik cs tk Oe TIO. C9 Ae vem eee eee es 226 
t Later recominenaathiin i ee ee 226 
Advisory Committee on Conservation comment on May 29,1956. 227 
Excerpt of memorandum from Major General Craw ford, 
4 Acting Chief of the Army Engineers, July 7, 1948, re Grenada 
" Reservoir in Mississippi. iconcinccgeim el SS: oe eee yee Oa ee 228 
= Hyder, Albert E., director, Tennessee Game and Fish Commission: 
4 Excerpt from an article about proposed Barkley Dam, in the 
September 1956 issue of the Tennessee Conservationist ____-_ 308 
. Excerpt from news release issued jointly by the Departments of 
9 the Army and Interior, October 12, 1953___.___..---_______ 303 
Excerpt from paper by James T. McBroom, September 12, 1955. 303 
Pe Indritz, Phineas, counsel, Public Works and Resources Subcommittee: 
of Consolidated summary: 
Category I—Fee and easement values where part or all of 
tract acquired (or to be acquired) as easement___.____-__ 22 
10 Category I11—That part of category I acquired (or to be 
39 MOOG) OG IT oo ond cdi iein aeantenaeni 23 
5 Category I1I—That part of category I acquired (or to be 
o4 SOGUNOG) Ii THO: sobs. CA eae ees 23 
' Consolidated summary of recreational use data__._....________- 360 
Excerpt from agreement between the Fish and Wildlife Service of 
84 the Department of the Interior and the Corps of Engineers-_- 359 
Excerpt from draft of a proposed policy, October 6, 1953____- 123, 154 
“ FRURICREIRCNR CRONE oo ncn Oe re 123, 154 
ad Excerpt from General Accounting Oftice Report No. I-18506, 
300 INGVEMIDOr 0, TU08...25.4 0. cee e eee een eee . 354, 358 
282 


88 








VI 





CONTENTS 


Letters, statements, ete.—Continued 


Indritz, Phineas, counsel—Continued 


Excerpt from hearings before the Subcommittee on Civil Func- 
tions and Military Construction of the House Committee on 
Appropriations, statement of Lt. Gen. 8S. D. Sturgis, Jr______- 

Excerpt from House committee report on the 1944 Flood Control 
FRI i enh aa i ects an A ora RT a eA Wena lta Ee wien rein = 

Excerpt from House Report 1309, 78th Congress, 2d session_- 

Excerpt from memorandum of October 6, 1953, attachment en- 
titled ‘Draft of a Joint Policy Land Acquisition for 
ee ga! Lae ec) 4 RUSS «Aneta ig Paintin eae + apace 

Excerpt from minutes of the Advisory Committee on Conserva- 
tion, May 28 and 29, 1956_- 

Excerpt from multiple letter of October 12, 1953_____ 

Excerpt from policy statement of the Corps of Engineers as of 
September 30, 1953 

Excerpt from real estate policy of the Corps of Engineers__- 

Excerpt from section 3 of the Coordination Act of August 14, 
1956_ 


Excerpt from speech of James T. 7" Broom, September 12, 1955_ 169, 


Excerpt from statement of Maj. Gen. Emerson C. Itse hner__._- 5 


97, 98, ; 


Excerpt from statement of Maj. Gen. Emerson C. Itschner in his 
speech before the Arkansas Basin Development Association 
Excerpt from statement of the Advisory Committee on Con- 

ervation, December 7 and 8, 1953__-_ 

Excerpt from statement of Under Secretary of the Interior, 
Hatfield Chilson, before the 35th Annual Convention of the 
Izaak Walton League of America, April 5, 1957 

Excerpt from statement of Wilbur A. Dexheimer 

Excerpt from the Coordination Act of August 14, 1956 

Excerpt from the Flood Control Act of 1944 

Excerpt from United States Code, title 16, section 663 

Excerpt of letter from Col. W. H. Powers, to A. Z. Nelson, Jan- 
uary 24, 1956_- ‘ 

Excerpt of letter from Robert E. Merriam, Assistant Director, 
Bureau of the Budget, to Hon. Earl Chudoff, May 17, 1957 
Excerpt of letter from the Under Secretary of the Interior to the 
House Public Works and Resources Subcommittee, June 11, 

1957 

Excerpt of memorandum from General Crawford, Acting Chief 
of Engineers, to the president of the Mississippi River Com- 
mission, July 7, 1948__- 

Excerpt of memorandum from Lt. Gen. 8. D. Sturgis, Jr., to the 
Secretary of the Army, August 13, 1953_ 

Excerpt of memorandum from Lt. Gen. 8. D. Sturgis, Jr., to the 
Assistant Secretary of the Army, April 21, 1955 

Excerpt of memorandum (tab A) from Maj. Gen. Bernard L. 
Robinson, to Dr. Gabriel Hauge, March 16, 1953__________-_- 

Statement regarding administrative costs—Differences in ad- 
ministrative costs where an easement is taken instead of a full 
fee interest os 

Tabulation of fee versus easement costs on Bureau of Reclamation 
projects (prepared by subcommittee staff based on data sub- 
mitted by Bureau of Reclamation) i 

Tabulation of fee versus easement costs on Corps of Engineers’ 
projects (prepared by subcommittee staff based on data sub- 
mitted by Corps of Engineers) - 


Itschner, Maj. Gen. Emerson C., Chief, Corps of Engineers, United 
States Army: 


Acreage of 691 tracts referred to in testimony as to administrative 
POR. Tee Me SOs. beet 4 ba nicelnbe ensue t ue 
Allatoona Reservoir project, change in pool elevation_ eonke 
Available access areas at selected Corps of Engineers projects 
Cost of land administration and recreational management_-_- 
Excerpt from General Accounting Office report of November we 
Rt Riiat0d 4ndbeee eka Dec ORR od be wdoelnt aan 


oa Soe he 


_ 140, 141, 142, 


Page 
35, 37 


QW 
Oo 


oe 
w= our 





CONTENTS VII 


Letters, statements, ete.—Continued 
Itschner, Maj. Gen. Emerson C., Chief, Corps of Engineers—Con. Page 
Excerpt from revised land acquisition policy of 1953______-- 88 
Excerpt from speech of Maj. Gen. Emerson C. Itschner before the 


Arkansas Basin Development Association Vows UB! 340 
Grants to public and quasi-public agencies at projects to which 
the new land acquisition policy was applied in whole or in part, 
1953 to date, June ] 19067. 5 seco lee CESS 2 366 
Grants to public and quasi-public agencies, ee ne Corps of 
Engineers (letter dated June 27, 1957) Uae oes 2 TORS oo 369 
Information supplied by Brig. Gen. J. E. Bastion, Jr., re proposals 
for wildlife conservation agreements being ab: undone mies: .... 366 
Instances where States have acquired land adjacent to reservoirs 
for public park and recreation purposes _-- 363 
List of laws enacte _ and bills now pending, for reconveyance of 
land _ _ - : Los. dis ESUEE 345 
—_ ration and management cost, fiscal year 1956 why asad 51 
Sardis Reservoir project, change in pool elevation ___- ueiin 365 
Joers, Peter D., in behalf of the Chamber of Commerce of the United 
States: 
Excerpt from report referring to the MeGee Bend Reservoir-_ --- 289 
Information reported by Col. John E. aera United States 
Army Corps of Engineers (retired) -- _- VX 290 
Knox, Hon. Victor A. , a Representative in C ongre ss from the St: ate of 
Michigan: 
Excerpt from statement of Albert E. Hyder_......_...-------- 311 
Question asked members of the Corps of Engineers_ _ _ tee 106 
McBroom, James T., Coordinator of River Basin Studies, Bureau of 
Sport Fisheries and Wildlife, Department of the Interior: Recom- 
mendation of the oe Committee on Conservation_---_--~-- 165 
Section 6_ Sol ans tah ans etait ide oie at ee Be te eae eae 165 
Section 6 revised _ eo Sh ee ae serch ites 165 
Meier, George (retired), United States Corps of eet! Engineers: 
Information re the Jim Woodruff Dam___- ee 199 
Letter from Col. A. C. Welling, Corps of E ngineers, ‘to division 
engineers, February 16, 1955 i : SA eee 198 
Nelson, A. Z., forest economist, National Lumber Manufacturers 
Association: 
Excerpt from statement of Assistant Secretary of the Interior 
Fred G. Aandahl ; a be a eke een val 318 
Excerpt from statement of Lt. Gen. S. D. Sturgis, Jr_- Becht i 
Excerpt from statement of Maj. Gen. Emerson C . Itsehner_____- 318 
Excerpt of letter from the Comptroller General, to the Speaker of 
the House, October 17, 1956 el et See ee eg ee 322 
. Statement ; . ot a lnee ee SERS, 323 
Robinson, Maj. Gen. Bernard L., Director of the Joint Construction 
) Agency, Paris, France: 
Excerpt from final draft of a joint policy land re for 
5 reservoir projecss, Oetober 12, 000... oe oe 125 
Excerpt from memorandum of Maj. Gen. Bernard L. Robinson 
of July 1, 1953, re acquisition of land for dam and reservoir 
{ SID 5 ino, tre Ses eel ee in keeled 61 
Excerpt from revised land acquisition policy of eGR eo Tae! 87 
Excerpt from the Flood Control Act of 1944, section 4____.__--- 62 
9 Excerpt of letter from Maj. Gen. 8S. D. Sturgis, Jr., to Assistant 
; Secretary of the Army, April 21, 1955 79 
Excerpt of letter from Maj. Gen. S. D. Sturgis, Jr., to Secretary 
7 of the Army Johnson ee TE a a turd 78 
; Excer rpt of memorandum from M: aj. Gen. S. D. ‘Sturgis, Jr r., to 
the Secretary of the Army, August 18, 1954 76 
Land acquired by Department of Army, Corps of Engineers, for 
15 civil-works dam and reservoir projects, 1936 to present_-_-_-- 93 
5 Memorandum from Maj. Gen. Bernard L. Robinson, Acting 
4] Chief of Engineers, to Assistant Chief of Engineers, July 23, 
53 OE ga a he eo ae ea shag tenner eee 112 
Memorandum for the Secre tary of the Army, July 24, 1954- - 112 


58 











VIII CONTENTS 


Letters, statements, etc., submitted—Continued 
Romney, Miles Q., professional staff member, Public Works and 
tesources Subcommittee: 
Excerpt from multiple letter of October 12, 1953, entitled “‘ Real 
Estate Land-Acquisition Policy for Civil-Works Projects’’_____ 
Excerpt of endorsement from the Office, Chief of Engineers, to 
the division engineer, southwestern division, referring to the 
letter of October 29, 1963_.....-. 
Excerpt of letter from Herbert R. ‘Tumin, to the Chief of E ngi- 
neers, Wenner Ze. Tie ane uh eas SES TA see ni. 5K. 
Excerpt of letter from Hon. Robert T. Stevens, Secret: airy of the 
Army, to Gillis A. Johnson, October 19, 1953____._________- 
Information requested by the multiple letter of October 12, 1953_- 
Smith, Spencer M., Jr., secretary, Citizens Committee on Natural 
Resources: Excerpt from Secretary of Interior Order No. 2744, 
January 13, 1954 (sec. 6) - -- : ts Asean oman eet cc 
Sturgis, Lt. Gen. 8. D., Jr. (retired), former Chief of the Corps of 
Engineers: 
Circular letter from the Chief of Engineers, February 23, 1939_ - 
Excerpt from 1953 policy, originally submitted August 13, 1953_ 
Excerpt of letter from Real Estate Division, April 2, 1953_- 


APPENDIXES 
Exhibit 1A—Joint Corps of Engineers-Interior news release, October 12, 
1953 - a aie te ies 4 © cakes epee . 
Exhibit 1B—Department of the Interior order No. 2744, January 13, 
RO gai ak it cide Oo alle Sania he ete a pie eis ae 
Exhibit 1C—Corps of Engineers multiple letter, October 12, 1953, with 
attached copy of joint policy as published in Federal Register, December 
thy LEE at Such en Rn wiaiaie & baw ahd a rd terete eae he Rn Cohan 
Exhibit 1D—C orps of Engineers multiple letter, October 15, 1953______- 
Exhibit 1E—Corps of Engineers multiple letter, December 15, 1953, amend- 
ing multiple letters of October 12 and 15, 1953__....-..----_--. 
Exhibit 1F oa orps of Engineers multiple letter, February 23, 1954, amend- 
ing October 12, 1953, multiple letter, with attached stipulation. 
Exhibit 1G—Corps of Engineers multiple letter, March 18, 1954, amending 
multiple letters of October 12 and 15, 1953_ --._---.----------..-... 
Exhibit 1H—Corps of Engineers multiple letter, November 19, 1956__ 
Exhibit 1I—Corps of Engineers land-acquisition-policy statement as of 
DONCGUINEL OU, DUO 6 tia ncl un dt own 6a bos £4544 canes oe ae aemaee 
Exhibit 1J—Bureau of Reclamation land- -acquis sition-policy statement, 
PIED TE ISS 6s oo hi ee ee ee kein abet Saal. 
Exhibit 1K—Supplement No. 1 to Bureau of Reclam: ition circular letter 
ING: Stn MY 18; ORE oc Ge tate pe aces sus sewed ns Cus On apc. 
Exhibit 1L—Attachment to letter, May 13, 1957, Assistant Secretary of 
the Interior Aandahl to Hon. Earl Chudoff, setting forth Bureau of 
Reclamation land-acquisition policy prior to October 12, 1953___-_____ 
Exhibit 1M—Review by real-estate division, Corps of Engineers, concern- 
ing subcommittee staff analysis of appraisal values, fee and easement 
0086S, OE DING DEGIOOIS, WULY: dy BOE in co. Sick ert oc o abinit- oko be aon ene 
Exhibit 1N—Corps of Engineers multiple letter, October 14, 1953_______ 
Exhibit 2A- corer by Maj. Gen. B. L. Robinson to Secretary of the Army, 
July 1, 195% sipreameatdl oa: 
Exhibit bB Men 2mo by Maj. Gen. B. L. Robinson to Dr. Gabriel Hauge, 
administrative assistant to the President for economics, March 16, 
1963; anid thiee atiscnmonts acco end oa bk at cette Sacweeltas 
(a) General statement relating to acquisition of land for dam and 
reservoir projects under jurisdiction of Department of Army__ 
(b) Fs acts re lating to Whitney Dam and Reservoir, an a a ek 


Exhibit 2C oie zotiator’ s Ri sport, Nov ember 30, 1950, Ric haitioon tract__ 

Exhibit 2D—Memorandum by Col. H. V. Canan to Chief of Engineers, 
August 27, 1953, Application of new real-estate land acquisition policy 
for civil works, with attached draft of instructions. 

Exhibit 2E—List of projects to which new policy was hateiaaey as of Se “p- 
tember 1953 es 


Page 
104 


104 
104 
105 
104 


265 


157 
148 
157 


397 
398 
400 
402 


406 
406 
408 
409 
410 
411 


413 


98 
00 


02 


06 
106 
L108 
LO9 
110 
411 


413 


CONTENTS 


Exhibit 2F—List of projects to which new policy was not applied as of 
September 1953. 

Exhibit 3A—Col. H. V. Canan to Office of Chief of Engineers, November 
5, 1953_ 

Exhibit 3B—Col. H. R. Tumin to Chief of Engineers, October 29, 1953__ 

Exhibit 3C—Letter, Secretary of Army to Gillis A. Johnson, October 19, 
ON ani noni op oa wa gs caer teresa & se aceraren operand eg ae tips ie ee ee ee 

Exhibit 3D—Memo, Maj. Gen. R. C. Crawford to Chief of Engineers, June 
ou, 1966. andl two GheIORSONeES 3. 5g SEO. ots onan eso a oe 

Exhibit 3E—Letter, Lt. Gen. 8. D. Sturgis, Jr., to Government earner 
Committee, April 12, 1957__ 

Exhibit 3F —Notes on acquisition by Lt. Gen. S. D. Sturgis, Jr., April 1 12, 
1957 _ 

Exhibit 3G—Operational instruction No. 14, April 2, 1953 (t tab B)*_____- 

Exhibit 3H—Operational instruction No. 21, May 8, 1953 (tab C)______- 

Exhibit 3I— Memo, Brig. Gen. C. H. Chorpening to Gen. 8. D. Stursia dr., 
May 25, 1953 (tab E)_- 

Exhibit 3J—Le tter, Gillis A. Johnson to Se cretary of Army, May 12, 1953 
(tab F-1)_ 

Exhibit ie -Lette r, Secretary of Army to Gillis A. Johnson, June 15, 1953 
(tab F- 


Exhibit 31 —Memo, Maj. Gen. B. L. Robinson to Secretary of Army, 


June 9, 1953, and attachment (letter from Secretary of Army to Gillis 
A. Johnson not used) — F tue : ae 
Exhibit 3M—Letter, Maj. Gen. . L. Robinson to Secretary of Army, 


July 21, 1953 (tab F-4) __-- . 7 
Exhibit 3N—Memo, Lt. Gen. 8. D. Sturgis, Jr., to Secretary of Army, 
August 13, 1953 (tab F—5) 4 oe 
Exhibit 30—Memo, Maj. Gen. B. L. Robinson to Secretary of Army, 
Sentemiber 21, 1964 (tar F—6).5 3c 3 oe oa oo a es ee ee 
Exhibit 3P—-Memo, Maj. Gen. B. L. obinson to Secreta ary of Army, Oc- 

tober 16, 1953, with attachment (draft of letter to Gillis A. Johnson) 
(tab F-7)_. oe 
Exhibit 3Q—Memo, Maj. Gen. 8. D. Sturgis, Jr., to Secretary of ‘Army, 
November du. 1050 (tab. B—6). og on a ee ee Cee 
Exhibit 3R—Memo, Lt. Gen. 8. D. Sturgis, Jr., to Secretary of Army, 
RUBE TS Tue (eee ase. «ots a kE chon eee eee 
Exhibit 38—Memo, Lt. Gen. 8. D. Sturgis, Jr., to Hon. George H. ‘Rode rick, 
April 21, 1955 (tab H)__-- oP im wlieils — ia lobes oh ded Ahk eck bee ee 
Exhibit 4—Circular letter Office of Chief Engineer, February 23, 1939___- 
Exhibit 5A—Photograph of Sardis Reservoir, Blackwater Creek__.---_-- 
Exhibit 5B—Photograph of Sardis Reservoir where timber killed to eleva- 
tion 40 feet above conservation pool elevation 
Exhibit 5C—-Photograph of Conemaugh River Reservoir__.._-_....----- 
Exhibit 6—Letter from Brig. Gen. J. E. ae Jr., Deputy C hief of Le gis- 
lative Liaison to Hon. William H. Avery, June 10, 1957. 
Exhibit 7—Pamphlet, About the Sport Fish Ling Institute _ rckee eas 
Exhibit SA—Telegram, Russel Hester, Oolagah Basin land and royalty 
owners, C. L. Lowery, Chelsea Chamber of Commerce, all of Chelsea, 
Okla. to Hon. Earl Chudoff, June 19, 1957__..._..__-.___.--- igi 
Exhibit 8B—Letter, Charles H. Callison, conserv: ation ‘director, National 
Wildlife Federation to Hon. Earl Chudoff, July 2, 1957_- os 
Exhibit 8C—Letter, Nelson Cox, director, State of Arkansas Game ‘and 
Fish Commission, to Charles H. Callison, conservation director, National 
Wildlife Federation_____-- : ; lath . ahs S ites bia ae 
Exhibit 9A—Letter, Robert E. Merriam, Assistant Director, Bure au of 
the Budget, to Hon. Earl Chudoff, July 11, 1957, with copy of draft 
bill to amend ong oa a Act of 1006). 00 i. eee 
Exhibit 9B—Letter, Col. W . Powers, to A. Z. Nelson, fore st economist, 
National Lumber Smee Association, January 24, 1956___--_-- 
Exhibit 9C—Letter, ee Gen. E. GC. Itschner to Hon. Earl Chudoff, June 
Bes LOOT «cman ed Se Se ao a a eT eee 
Exhibit 9D—Percentages of areas acquired by purchase or condemnation__- 
Exhibit 9E—Percentages of land available for access and recreation 


*Tabs denote enclosures in exhibit 3E. 


460 
462 
163 


464 
165 











x CONTENTS 


Exhibit 9F—Letter from Hon. George H. Roderick, Assistant Secretary of 
the Army, to Hon. Robert B. Anderson, Deputy Secretary of Defense, 
November 23, 1954, with attached copy of proposed joint land acquisi- 
tion policy for reservoir projects (revised) -.....-._.....-.--..---~-- 

Exhibit 9G—Organizations and State agencies recorded concerning joint 
BONCY.—.... : be sea ia eae set arma ae ta i ee 

Exhibit 9H—Letter from John A. Biggs, Director, Department of Game, 
State of Washington, to Hon. Earl Chudoff, April 17, 1957_ - -- 

Exhibit 9I—Letters from Clarence Cottam, director, Welder Wildlife 
Foundation, to Hon. Earl Chudoff, April 22, 1957, and June 21, 1957-~- 

Exhibit 9J—Letter from Seth Gordon, director, Department of Fish and 
Game, State of California, June 14, 1957._......_._----_- Sano ate hae ene 

Exhibit 9K—Letter from J. W. Penfold, conservation director, Izaak 
Walton League of America, Inc., to Hon. Eari Chudoff, July 9, 1957_- 

Exhibit 9L—Letter from American Pulpwood Association, New York, 
N. Y., July 2, 1957 a 

Exhibit 9M—Memorandum, Brig. Gen. G. H. Chorpening to Maj. Gen. 
S. D. Sturgis, Jr., May 25, 1953, with excerpted material on Benbrook 
project. ........ nik ta es ae ae sted ead sed 

Exhibit 9N—Letter, Gillis A. Johnson to Hon. Robert T. Stevens, June 
22, 1953 “ 7 san arden Sate 2 eaten ran ar 

Exhibit 90—Letter, Maj. Gen. S. D. Sturgis, Jr., to division engineer, 
Great Lakes Division, Corps of Engineers, June 26, 1953 Feeney 

Exhibit 9P—Review of presentment to Hon. Robert T. Stevens, Secre- 
tary of Army, by Gilbert L. Jentz, July 16, 1953 

Exhibit 9Q—Letter, Hyder & Honts to Hon. Robert T. 
Ago 8903—...4-. foi hts ae dni ae ganda oe oo Aa: Gababs kes nabs a naba ee 

Exhibit 9R—Memorandum, Col. Herbert D. Vogel, to Corps of Engineers, 
DA, Washington, D. C., September 10, 1953 SS ai atoreat means a 

Exhibit 9S—Letter, Maj. Gen. S. D. Sturgis, Jr., to Hon. Ralph A. 
Tudor, Under Secretary of Interior, August 25, 1953__.......------ 

Exhibit 9T—Memorandum, Col. H. V. Canan to Maj. Gen. B. L. Robin- 


Stevens, August 


> Tt 


(signed B. L. R.) to Army Corps of Engineers for real estate, August 
31, 1953 a ‘ = Tete a 
Exhibit 9V—Letter, Gillis A. Johnson to Hon. Robert T. Stevens, Secretary 
of the Army, October 14, 1953_- _- ee . eas A fe 
Exhibit OVW Memorandum, Col. Ge V. Hallock to division engineer, 
Southwestern Division, December 11, 1953 heidi ca ok oa pte ee eis naa 
Exhibit 9X—-Memorandum, district engineer, Fort Worth district, to 
division engineer, Dallas, Tex., September 2, 1954, report on H. R. 
10155 ; . : ‘ oh 
Exhibit 9Y—Col. W. W. Ragland, to division engineer, lower Mississippi 
Valley, Vicksburg, Miss., January 28, 1957 nies : Pipa RE 
Exhibit 9Z—Excerpt from memorandum signed Robinson for Assistant 
Chief of Engineers for Civil Works, Acting Assistant Chief of Engineers 
for Real Estate, Julv 23, 1953 





Page 
465 


467 
468 
469 
471 
472 


474 


485 


486 


487 


487 
488 


489 





ARMY-INTERIOR RESERVOIR LAND ACQUISITION 
POLICY 


TUESDAY, JUNE 4, 1957 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON Pustic Works AND RESOURCES, 
OF THE COMMITTEE ON GOVERNMENT. OPERATIONS, 
Washington, D. C. 

The subcommittee met, pursuant to notice, at 10:38 a. m., In room 
1501, New House Office Building, Hon. Earl Chudoff (chairman of 
the subcommittee) presiding. 

Members present: Earl Chudoff, Victor A. Knox, H. Allen Smith, 
and Clare E. Hoffman. 

Also present : Arthur Perlman, staff director; Phineas Indritz, coun- 
sel; and M. Q. Romney, professional staff member. 

Mr. Cuvporr. The subcommittee will be in order. In the public 
hearings which begin today, this subcommittee will examine the policy 
and operations of the Departments of the Army and Interior with 

respect to their acquisition of land for reservoir projects under the 
present joint land-acquisition policy which was jointly announced by 
both Department on October 12, 1953 

It is the understanding of this sibocmapatles that the joint policy 
significantly changed the previous policy of the two Departments, 
particularly with respect to the nature of the title interest in lands 
obtained by each Department for reservoir projects. Before adop- 
tion of the joint policy, most lands acquired for project purposes were 
acquired in fee simple. 

Under the joint policy, some lands continued to be obtained in fee 
simple, but as to large quantities of lands needed for the reservoir 
projects, only a flowage easement is acquired; that is, a right to in- 
undate the land intermittently, but leaving the fee title “with the 
private landowner 

It is the pur pose of these hearings to examine into the reasons-and 
influences which led to the adoption of the joint land-acquisition 
policy of October 12, 1953, to examine into the manner in which the 
policy has been applied by the 2 Departments, and to consider whether 
the use of that policy has resulted in increasing or decreasing the 
economy and efliciency of the land-acquisition activities of the 2 
Departments. 

We shall also endeavor to ascertain whether the use of this joint 
policy has benefited or injured the public interest; whether conserva- 
tion and public recreation features of reservoir ‘projects have been 
injured; whether the overall costs to the Government have been in- 
creased or decreased ; and whether the new policy is consistent with the 
laws of the United States and the mandates of Congress in connec- 
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tion with the construction and operation of Federal reservoir projects. 

It is hoped that the testimony which will be brought out in these 
hearings will assist the two Departments in evaluating the effects of 
the joint land acquisition policy. If deficiencies in any of these mat- 
ters are revealed as a result of these hearings, we hope that they will 
be promptly corrected so that the land acquisition programs and the 
operations of the reservoir projects by each of the Departments will 
hereafter be conducted with maximum efficiency and economy and 
with careful and scrupulous adherence to the directives of the 
Congress. 

Our subcommittee counsel, Mr. Indritz, will now introduce into the 
record copies of the policy statements and then we shall hear from 
our first witness, Maj. Gen. Emerson C. Itschner of the Corps of 
Engineers. 

Mr. Inprirz. The present joint land acquisition policy of the De- 
partments of the Army and the Interior was apparently first an- 
nounced on October 12, 1953, in a joint press release issued by the 
Interior Department’s Information Service. 

In a letter of May 8, 1957, from Brigadier General Person, the As- 
sistant Chief of Engineers for Civil Works, to the chairman of this 
subcommittee, it was stated that this was the “only press release made 
on the subject of the joint real estate policy by the Department of the 
Army.” The policy was later incorporated into the Department of 
Interior Order 2744, dated January 13, 1954, and published as a 
regulation, namely, as part 8 of title 48, Code of Federal Regulations, 
in Volume 19, Federal Register, No. 381—issue of January 21, 1954— 
and subsequently republished without change in the Federal Register 
of December 23, 1954 (19 F. R. 8845). 

Apparently the Department of the Army did not publish the joint 
olicy separately in the Federal Register and it is not incorporated 
in part 221 of title 33 of the Code of Federal Regulations which deals 
with real estate activities of the Corps of Engineers in connection with 
civil works projects. 

However, the Corps of Engineers, which performs the functions 
of acquiring lands for civil works projects of the Department of the 
Army, has supplied the subcommittee with copies of an unpublished 
document known as a multiple letter addressed to the division and 
district engineers of the corps, dated October 12, 1953. That multiple 
letter bears the symbol “ENGWD-ENGKL, 601.1 (General)” and 
is entitled “Real Estate Land Acquisition Policy for Civil Works 
Projects.” 

That multiple letter has attached to it a copy of the joint policy 
statement, the multiple letter was subsequenly amended by various 
multiple letters dated October 15, 1953, December 15, 1953, February 
93,1954, March 18, 1954, and November 19,1956. 

The multiple letter of February 23, 1954, has attached to it two 
forms: One for making stipulations with landowners and obtaining 
flowage easements, and another form specifying the nature of the 
flowage interest to be obtained from landowners. 

Copies of the press release, order No. 2744 of January 13, 1954, and 
the various multiple letters with their attachments are here submitted 
to be made a part of the record. 

Mr. Cuuporr. For the benefit of the members of the subcommittee, 
each of you has a folder before you and copies of these papers are in 
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that folder. Without objection, the press release, the regulations, 
and the multiple letters will be admitted into the record. 

(These documents are exhibits 1A, 1B, 1C, 1D, 1E, 1F, 1G, and 1H 
in the appendix. ) 

Mr. Inprrrz. In response to a request from the chairman of this 
subcommittee, the two Departments have furnished copies of their 
respective land acquisition policies which were in effect prior to the 
adoption of the joint policy of October 12, 1953. The Corps of 
Engineers’ previous policy is stated in section 5201.06 of the Corps of 
Engineers’ Orders and Regulations, Chapter V: Real Estate Opera- 
tions, Part II: Civil Works. The Interior Department’s previous 
policy, prior to October 12, 1953, was set forth in paragraphs 4.04, 4.05, 
4.06, and 4.07, of Bureau of Reclamation Circular Letter No. 3282, 
dated January 11, 1945, and supplement No. 1 thereto, dated May 7 
1947, and in the Bureau of Reclamation Manual, paragraph 0.9 of 
chapter 1.3 of Volume XVIII: Land Acquisition and Management. 

Copies of those prior policy statements, as they were prior to 
October 12, 1953, are submitted for inclusion as part of the record. 

Mr. Cuvporr. Again, for the members of the subcommittee, copies 
of these are attached to your folders which appear before you. With- 
out objection, let them be admitted to the record. 

(These documents are exhibits 11, 1J, 1X, and 1L in the appendix.) 

Mr. Cuuporr. Our first witness is Maj. Gen. Emerson C. Itschner, 
Chief of Engineers of the United States Army. 

General Itschner, you have a prepared statement ? 


STATEMENT OF MAJ. GEN. EMERSON C. ITSCHNER, CHIEF, CORPS OF 
ENGINEERS, UNITED STATES ARMY 


General Irscuner. I do, Mr. Chairman. 

Mr. Cuuporr. You may proceed. 

General Irscuner. I am Maj. Gen. Emerson C. Itschner, Chief of 
Engineers, United States Army. 

The real-estate acquisition policy currently being followed by the 
Corps of Engineers for its dam and reservoir projects was adopted in 
October 1953 jointly by the Departments of Army and Interior. In 
general, this policy provides that at projects having conservation 
pools, lands which are flooded at least once every 5 years, or lands 
within 300 feet horizontally of the full conservation pool, are acquired 
in fee; and that easements are acquired on lands between this level 
and the level of the flood for which the project was designed, plus a 
reasonable freeboard. 

In addition, such lands as are required to afford the public ready 
access to the water surface of the reservoir, and lands upon which 
construction is to be placed, are also acquired in fee. At projects not 
having conservation pools, such as some flood-control reservoirs and 
reservoirs serving navigation alone, only flowage easements are 
acquired. 

The full policy was printed in the Federal Register on December 
23, 1954, and it has been further detailed in amplifying instructions 
to our field offices. Exceptions are made on occasion, based on con- 
ditions not fully covered by the policy. 

The policy is based on the principle that all land upon which there 
is Federal construction, or which is necessary to provide access to 
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the surface of the reservoir, or which is flooded so much of the time 
as to render it unsuited for farming, will be acquired in fee, and that 
flowage easements will be obtained on all other land subjected to 
occasional flooding, so that the easement land can be continued in agri- 
cultural production or other economically beneficial purpose and will 
remain on local tax rolls. The policy has been carefully studied and 
tested against these precepts, and is considered to satisfy them. 

Long before the adoption of the current policy in 1953 various inter- 
ests have urged the acquisition both of a greater and a lesser interest 
in lands, and they still do. Consequently, the policy has been under 
continuous review and study. 

Since adoption in 1953 there have been no appreciable changes in 
the policy. Prior to that time generally a more extensive interest in 
lands was acquired. 

This was due to giving a greater weight to the desirability of re- 
lieving the corps of any interference in the proper operation of pro- 
jects for their authorized purposes and of limiting the development 
of shoreline properties which would be damaged by the impounding 
of floodwaters occurring so infrequently as to engender in the land 
occupants a false sense of security. 

Under certain project conditions, these considerations warrant 
greater value than others. The evaluation of these factors resulted 
in a greater variation in the taking line level prior to 1953 than under 
the present policy. 

In recent times there has been a great growth in the recreational 
value of reservoirs and lakes, due to the availability of water areas 
and additional leisure time of the American people. The joint land 
acquisition policy, based on the limits of available authority, meets 
the requirements of public access, with provision of land for parking 
areas, picnic areas, boat-launching sites, and related services. 

Lands are not available, however, for those semipublic activities 
such as camps for the Boy Scouts, service clubs, church groups, and 
the like, which would be encouraged and promoted by the availability 
of federal lands. Such lands, if federally owned, could be made 
available without charge to agencies providing a public service. 

In addition, while the benefits to fish and wildlife resulting from 
our projects in the aggregate far outweigh any damages to these re- 
sources, extra lands are acquired for these purposes only when cov- 
ered in the authorizing document. This avenue of authorization is 
open, however, for those facilities which can be economically justi- 
fied. 

General Sturgis, my predecessor as Chief of Engineers, has fur- 
nished your committee information with respect to the circumstances 
at the time of and prior to the adoption of the joint policy. 

Tn addition, you have been furnished data available from our files 
and the files of the Secretary of the Army, and my staff has dis- 
cussed the subject in some detail with representatives of the commit- 
tee. I desire to cooperate fully with this committee, and any avail- 
able additional information required for its deliberations will be 
furnished. 

In summary, the joint real-estate policy as applied to the projects 
under the jurisdiction of the corps does not result in reducing the 
land area required for the project, but results in taking the minimum 
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estate in the land reasonably needed for authorized project purposes 
and public access requirements. 

The result has been a savings in the cost of the projects and the 
leaving of large amounts of land in private ownership for such use 
as is consistent with project requirements. Such lands continue to 
be subject to State and local taxes. 

That, Mr. Chairman, completes my prepared statement. 

Mr. Cuuporr. General Itschner, I understand that you have with 
you today certain civilian aids? 

General Irscuner. Yes, sir. 

Mr. Cruporr. If, in the course of questioning, you should be 
asked a question that you can’t answer, that one of your aids can, 
please feel free to call upon them to answer the question. 

However, they should identify themselves for the record, so we 
will know who is answering the question. 

General Irscuner. Thank you very much, sir. 

Mr. Cuuporr. General Itschner, our subcommittee’s counsel, Mr. 
Phineas Indritz, may have some questions to ask. 

Mr. Inprirz. General Itschner, you mentioned in your statement 
that prior to October 12, 1953, lands were acquired by the Corps of 
Engineers generally in fee for reservoir projects. Is that not so? 

General Irscuner. That is correct, sir. 

Mr. Inprirz. You also indicated that the adoption of the policy 
to acquire lands in fee only up to the 5-year flood line and an ease- 
ment beyond the 5-year line, or, in the alternative, the 300-foot hori- 
zontal, was a marked change in the policy that existed prior there- 
to? 

General Irscuner. That is correct, that marked change occurred 
in October 1953 upon the adoption of the joint policy by the Depart- 
ment of the Army and the Department of the Interior. 

Mr. Inprirz. How is the 5-year line determined ? 

General Irscuner. The 5-year line is the line which the floods 
which we reasonably can expect will occur once within a 5-year 
period upon an average, would make along the shore of the reser- 
voir. 

Mr. Inpritrz. Is that line so scientifically determinable that you 
can expect the flood only once every 5 years ? 

General Irscuner. It is a line which is determined based upon 
our best knowledge of the past record of that particular stream and 
our best judgment as to what will occur in the future. It is not 
accurate by any means. 

Mr. Inprrrz. Is it possible that you might have a flood or an 
inundation of the land up to this 5-year line once each year over a 
period of 2 or 3 years? 

General IrscnHner. It is possible that we might have such an oc- 
currrence and still it might be a proper 5-year flood line. 

On the other hand, we can never be absolutely certain, because 
of the limited length of our records in the United States, just exact- 
ly what a true 5-year flood is. 

Mr. Inprirz. You also mentioned that the policy of acquiring only 
easements applies to projects without conservation pools such as 
those for flood control reservoirs serving navigation only. 

Was this the policy prior to October 12, 1953? 
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General Irscuner. No, that was not the prior policy with respect 
to flood-control reservoirs. Prior to 1953 even dry flood-control 
reservoirs were acquired in fee in accordance with the policy of 
acquiring to the project design flood, plus reasonable freeboard. 

Mr. Inprrrz. Is it possible you might have a flood once every 4 
years or 3 years or 5 years which would require the use of the lands 
within the flood-control-only reservoirs—that is, the reservoirs solely 
for flood-control purposes? 

General IrscHNer. ‘Yes, it could occur. In the first place, we do 
not know exactly where the 5-year flood line is, and secondly, it is 
only an average, and you might have a period of great rainfall when 
you would have those floods occur more than once in 5 years. 

Mr. Iyprrrz. Since the current policy provides for acquisition of fee 
title to the lands up to the 5-year flood line where a conservation pool 
exists, I wonder, General, whether you could explain to us the rationale 
of the policy of acquiring only easements for the flood-control-only 
reservoirs ? 

General IrscHnerR. There is a reason for that, and that is this: 
the flood-control-only reservoirs are used relatively infrequently upon 
an average. We believe that the land within that reservoir which 
presumably might be flooded only once in every 5 years—some of it 
more frequently—might be used for agricultural purposes, partic- 
ularly by the original landowners. 

Obviously they would not be permitted to keep their homes or build 
any structures within that pool area, but they might make use of it for 
agricultural purposes. That is the basis for the differentiation be- 
tween the two types of pools and the acquisition policy applicable to 
them. 

Mr. Inprrrz. Isn’t such type of use also possible below the 5-year 
line in reservoirs having a conservation pool? 

General IrscHNER. It might be possible in some cases, yes, but as 
far as the specific agricultural purpose is concerned, it probably would 
be limited to grazing. I doubt if many farmers would be willing to 
plant crops within the 5-year flood line. 

Mr. Inprrrz. Do you think they would be willing to plant crops 
below the 5-year flood line in the flood-control-only reservoirs ? 

General Irscuner. No, I don’t think they would, as a rule. They 
probably would be willing to use it for grazing purposes. 

Mr. Inprirz. And yet only an easement is acquired in the flood- 
control-only type of reservoir? 

General Irscuner. That’s right. There is a discrepancy between 
the two which we are very frank to admit. The same logic might be 
applied to one as the other. 

Mr. Inprirz. One of the provisions in the new policy statement 
deals with the concept of blocking out. I wonder, General, whether 
you would explain that for the benefit of the committee ? 

General Irscuner. I would like to say just a few words on it and 
call upon our real estate people here. But the process of blocking out 
means that you use straight lines, tangents, rather than try to procure 
real estate along a contour which is a very irregular line. 

It is just not feasible to survey a contour line and know where it 
is on the ground unless you stake it out with great care. It costs too 
much to do it. It is not a practical matter. 
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Therefore we take a series of tangents or straight lines landward 
of the guide taking line, which is a contour. 

Do you want to add to that at all? 

Colonel Racuanp. We usually try to follow 

Mr. Cuvuporr. I wonder, Colonel, if you would identify yourself. 

Colonel Racuanp. I am Col. W. W. Ragland, Assistant Chief of 
Engineers for Real Estate. In sectionalized parts of the country we 
usually try to take parallel to the section lines, or take quarter sec- 
tions or eighth sections, rather than odd bits and pieces. Generally 
also if there is a very small remainder of the tract, we take the whole 
ownership rather than sever it. 

Mr. Lyprrrz. Has the joint policy made any change in the blocking 
out procedures ¢ 

Colonel RaGianp. No, sir. 

Mr. Cuuporr. Colonel, do you want to come up a little closer? If 
you are going to answer a series of questions, I think it would be 
easier for all of us to hear you, and for the stenographer to hear you. 

General Irscuner. I can answer that question, Mr. Chairman. 
That is, there has been no change in the policy of blocking out with 
the adoption of the new real estate policy. I do believe that we are 
making continuous efforts to block out less real estate and adhere more 
closely to the taking line than we used to do. 

Mr. Inprirz. Does this require any change in surveying procedure / 

General lrscuner. Yes. The more refinement in the blocked out- 
line, the more surveying, the more detailed surveys and mapping are 
required. 

Mr. Inprrrz. That results, then, in taking of less land? 

General Irscuner. Yes, it results in taking of less land, because of 
the more refinement that is exercised in running the tangents that 
block out the property. 

Mr. Inprrrz. Do such surveying procedures require more work on 
the part of the Corps of Engineers ¢ 

General IrscHNER. They do require more work on the part of the 
Corps of Engineers. I might say that it is not a very great amount. 
The total cost of the surveying and mapping only amounts on an 
average, taking a great number of projects, to about eighty- -eight 
one-hundredths of 1 percent of the cost of the property. So it w ould 
be substantially less than that percent that would be a fair estimate 
of the increased cost due to greater refinement in blocking out. 

Mr. Inprirz. General Itschner, when did you become Chief of 
Engineers ? 

General Irscuner. I became Chief of Engineers on the Ist of Oc- 
tober of last year, 1956. I came into the C thief of Engineers’ Office 
in November of 1953, and I became Assistant Chief of Engineers for 
Civil Works the following spring. 

Mr. Inprrrz. Do you know whether or not there had been any cost 
studies made—that is, the cost of acquiring fee versus the cost of 
easement—prior to the inauguration of the new policy ? 

General Irscuner. I am not able to answer that question. I pre- 
sume there have been studies made, but I would have to ask Colonel 
Ragland if I may, if he knows what the answer is to that question. 
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Colonel Racianp. I don’t believe I understood the question exactly, 
sir, whether studies were made of the difference in the cost before the 
policy was 

Mr. Inpritz. The difference in cost of acquiring an easement as 
against the cost of acquiring a fee, prior to the inauguration of the 
October 12, 1953, policy. 

Colonel Ragianp. I know of none. Of course, I did not come until 
July 1954. 

Mr. Casey. My name is C. C. Casey with the Real Estate Division. 
There was no study made overall as to the cost of easements. We 
could tell approximately how much the costs of our mapping, sur- 
veying, appraising, and such things were in our cost estimates that 
we submitted for each project. But an overall study was not made 
as to it. 

We could tell on each project approximately how much each one of 
the costs represented. But as an overall study, we didn’t make one. 

Mr. Inprrrz. Mr. Casey, what I was speaking of was not the admin- 
istrative costs. We will come to that a little later. 

I was speaking of the price paid for the interest in land acquired, 
whether by purchase or by condemnation or otherwise; namely, the 
price paid for the easement versus the price paid for the fee title. 

Was any study made of that ratio of costs prior to the inauguration 
of the new policy ? 

Mr. Casey. Is your question whether, on a certain project, did we 
know what it would cost if we bought the land in fee or if we bought 
it in easement ? 

Mr. Inprirz. My question was: Prior to the inauguration of the 
new policy, had an overall ually Neaah made of the difference in cost, 
the cost for the land interest itself, in order to determine the cost of 
the new policy if it were inaugurated ? 

Mr. Casey. No, sir. 

Mr. Smiru. Mr. Chairman, how could we determine the cost of 
acquiring an easement as against the cost of acquiring property un- 
less we took a particular project and then asked what the cost of 
the property is? How could we have an overall study? I don’t quite 
follow you unless we took 10 past ones and said “Now the property 
would have been so much and the easement so much,” and add them 
u 





I don’t see how we could get at an overall study of that. What do 
you have in mind? 

Mr. Inprirz. Congressman, I am trying to ascertain what kind of 
studies were made as to the relative difference between cost of ease- 
ment and cost of fee prior to the determination of the policy 

Mr. Smirn. May I suggest that you follow through : and ask, 
whether, since the change of policy-—— 

Mr. Inprirz. That is my next question 

Mr. Smirn. If we determined the difference if we obtained it in 
fee and the easement, and then we might have some basis to under- 
stand it. 

Mr. Inprirz. General Itschner, do you know whether any study of 
the cost. of the interest in land—that is, the difference between the 
price paid for an easement and the price paid for a fee—was made 
by the Corps of Engineers prior to the request of this subcommittee 
for such information ? 
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General Irscuner. There has been no overall study made to deter- 
imine the relative cost of fee acquisition versus flowage easements. 

Mr. Cuuporr. General Itschner, one of the things the committee is 
trying to determine is whether or not it is cheaper | to acquire an ease- 
ment than it is to buy land in fee simple or vice versa. We thought 
that since the policy was changed, that some study would have to ) be 
made to take that factor into consideration. But evidently that fac- 
tor was never taken into consideration and that was not one of the 
reasons why the policy was changed. 

General Trscuner. Mr. Chairmi in, I think that it was a very defi- 
nite factor. 

Mr. Cuuporr. That is what we are trying to find out. If you could 
explain it, I would appreciate it. 

General Irscuner. While no overall study was made, we felt from 
the studies of individual projects and the appraisals that were ob- 
tained on a great number of individual tracts—in fact, probably all 
of them—that we felt that it would be generally cheaper to acquire an 
easement than it would be to acquire in fee. 

Mr. Cuuporr. You say you felt it would be cheaper. Was there 
any actual study ms ade? Was any cost analysis made to prove that it 
would be cheaper? 

General Irscuner. Yes, there were on individual projects, sir. But 
they never were assembled into an overall study. 

Mr. Cuvporr. On these individual projects, did each and every one 
of them show it was cheaper to get an easement than it was to buy 
the land in fee simple? 

General Irscuner. In cases where individual tracts would be 
equally expensive, generally the Government acquired in fee. So if 
it were any cheaper to acquire in fee, the Government would have 
acquired in fee in most cases. 

Mr. Cuuporr.: How much was the difference percentagewise, if you 
know? Do you have any idea? 

General Irscuner. It would vary between projects, because there 

asn’t any overall study made until the committee asked for that 
adenmahinie 

Mr. Cuuporr. Can you give me a maximum and a minimum? 

In other words, on some project it might be 10 percent cheaper, 
and others it might be 50 percent cheaper, is that right? 

General Irscuner. I think that is a fair statement. I would say 
generally it would be between 20 and 50 percent cheaper. 

Mr. Cuuporr. I believe you set forth in your statement, General, 
that one of the reasons why you felt it was better to acquire an ease- 
ment rather than buy the land was because the property was left in 
the hands of owners who used it for agricultural purposes, and for the 
planting of crops. I think that is on page 3 of your statement. 

Is this true universally? Is that 100 percent true, or is the iand 
used for other purposes in some projects ? 

General Irscuner. It is used for other purposes in some projects. 

Mr. Cuvuporr. What are those other purposes ? 

General Irscuner. Recreational purposes or developments con- 
nected with the construction of the reservoir and use of the water 
surface of the reservoir. 
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Mr. Cuuporr. Let me find out what you mean by recreational pur- 
poses. Is that for a group of local citizens, or is it a private recrea- 
tional purpose ¢ 

General Irscuner. It would be for private use, quite frequently in- 
volving the construction of facilities which would be used by the 
public generally at a fee. In other words, a rental type of develop- 
ment. 

Mr. Cuuporr. Are there any projects which are limited to members 
of hunting or fishing clubs, where you have to be a member in order to 
use those projects / 

General Ivscuner. I am sure there are many of that type, sir. In 
fact, it would run the entire range from quasi-public organizations 
like churches and Boy Scouts and so on down to the individual cot- 
tage owner. 

Mr. Cuuporr. Of course, individual fishing and hunting clubs; is 
that it? 

General IrscHner. Some of those, yes. 

Mr. Cuuporr, And, of course, you do have some that are open to the 
public generally who pay an admission fee ¢ 

General Irscuner. That is correct, sir. 

Mr. Cuuporr. Let’s get to the other 

General IrscHnERr. Some I think, also, sir, that would be open to 
public groups without payment—the entire range. 

Mr. Cuuporr. You say something about developing by individuals. 
What do you mean by that, other than recreation ¢ 

General Irscuner. I didn’t mean the development would not be for 
anything except recreation. Frequently the landowner continues 
the land in its present use, removing any structures from the ease- 
ment area or, secondly, he develops it for recreational use, related to 
the surface of the water of the reservoir. 

Mr. Cuuporr. Let me ask you this: Have there ever been any one of 
these projects where the land has been subdivided into building lots 
and sold to individuals for domestic uses ? 

General Itscuner. I am sure there has. I can’t think of a specific 
case where that has been done. You can’t actually use the easement 
area for the construction of any buildings. It is true—I can’t give 
you a specific case—but it is true that there has been some subdivid- 
ing of the property above the easement area because of the fact that 
the reservoir is there. Such land is used for cottage sites and that 
sort of thing. 

Mr. Cuuporr. And for home-building sites ? 

General Irscuner. I am sure at times people live there the entire 
year, and at other times they just use it in the summer. 

Mr. Cxuuporr. When the Government enters into an agreement to 
acquire an easement, does that, to your knowledge, increase the value 
of the land outside of the easement—just the other side of the ease- 
ment line? 

General Irscuner. It may in some cases, sir. I wouldn’t say it 
does in every case. 

Mr. Cuuporr. Does it also automatically increase the value of the 
land for which the easement is taken ? 

General Irscuner. Generally speaking, if it is suitable for recrea- 
tional use or fish and wildlife use and so on, it would—generally 
speaking. It might not always, but generally it will. 
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Mr. Cuuporr. What I am trying to get at generally by this line of 
questioning, first of all, I want to understand what it is all about. 
This is a rather technical subject, and frankly I don’t think the mem- 
bers of the subcommittee are too familiar with it. 

Secondly, I am trying to find out, if no cost study were made, why 
and what was the reason for this change of policy ? 

General Irscuner. I don’t think the fact that no cost study was 
made, an overall cost study, should be reason for saying that every- 
body didn’t know that it would be somewhat cheaper to obtain ease- 
ments rather than obtain land in fee. 

Mr. Cuuporr. How did you arrive at that conclusion that everybody 
would know? 

General IrscuNeR Because of the appraisals that were made, tak- 
ing both easements and fee acquisition, on individual projects. There 
was no doubt about it. It was cheaper in almost every case. In some 
cases it would not be, because of your severance costs, in cases where 
the amount of easement was rather small relative to the fee acquisition. 

Mr. Cuuporr. Of course, General, I think you will agree that the 
acquisition cost is not the only cost. The administration cost had to 
be studied. 

General Irscuner. That’s right; yes, sir. 

Mr. Cuvuporr. The value of the land for recreational purposes to 
all of the people of the United States, and other factors, had to be 
taken into consideration in reaching this final conclusion. 

General Irscuner. That’s right, sir. 

Mr. Cuuporr. Was the change in policy based on the fact that the 
method of acquiring the land in fee simple was bad and had certain 
disadvantages, whereas the easements had other advantages that ac- 
quiring the land in fee simple didn’t have ? 

General Ivscuner. There is a great deal of opposition, particularly 
of course on the part of the people whose land is being taken, to ac- 
quisition in fee, which we believed would become much less serious if 
acquisition was in the form of easement, at least in part. ; 

Mr. Cuuporr. What would be the difference, General ? 

General Irscuner. The difference is that a person whose property 
is obtained in fee has to leave that area and find a new place to live. 
On the other hand, a person whose property was only partly taken 
fee and partly in easement might live in that same area and not 
have to move. 

Mr. Cuuporr. May I interrupt at that point. I am trying to under- 
stand this. As I understand it, you get an easement so that water can 
flow over this land. Isn’t that right? There may be a flood at least 
once every 5 years, based on some sort of an engineering study. 

General Irscrner. Yes, sir. 

Mr. Cuuporr. Even if they were going to plant crops on the land, if 
it was going to be flooded, don’t you think they would say discretion 
is the better part of valor and they wouldn’t plant crops on the land 
because there might be a flood and the flood might wipe out their crop 
and cause considerable loss to them. 

General IrscHNER. esd probably would in the case of row crops. 
But for pastureland, I don’t think that would be the case. If you 
got down immediately next to the conservation pool it might be the 
case even for pastureland. But there is certainly a good deal of land 
between the two that is used for grazing. 


TY? 
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Mr. Cuvuporr. Maybe this will develop as we go along. I am thor- 
oughly confused and mixed up. I probably don’t understand, but it 
will probably develop, so I am not going to ask you any more ques- 
tions, General. 

It just seems to me that you certainly wouldn’t raise your cattle on 
land that could be flooded at any time. I just couldn’t see the reason 
why a person would want to own land that could possibly be flooded 
any time within 5 years and try to make any kind of an investment 
such as the raising of cattle or the planting of crops. 

That may come out, and I am not going to confuse the issue. 

General Irscuner. I would just like to say one thing about that, 
sir. If I may give you a specific example: In the case of Lake Pend 
Oreille in Idaho, the best grazing land in that entire State is land 
that is flooded every year by Lake Pend Oreille and the people ob- 
jected violently when there was an effort made to take in fee some of 
that land. 

Mr. Cuuporr. Isn’t it true a lot of people objected when they took 
their rights to use it for recreational purposes away from them ? 

General Irscuner. Very much so. The best land was taken for 
recreation. 

Mr. Cuuporr. There are groups in the United States, the conserva- 
tionists, that have other objections, so it is a question of bal: ancing the 
equities. It will probably develop as we go along. I am not going to 
interrupt you any further. . 

Will you proceed, Mr. Indritz? 

Mr. Saurx. Let me ask one question. 

Mr. Cuuporr. Surely, Mr. Smith. 

Mr. Smirn. General, in these questions are we getting your opinion 
that you know this of your own knowledge ? 

You came in when—1953 ? 

General Irscunrr. I came in 1953; yes. 

Mr. Smirn. From 1953 until when you were what? 

General Irscuner. I came in November 1953. The policy was 
adopted in October 1953. So I was not here at that time. 

Mr. Smirn. You didn’t have anything to do then with the change 
of policy? 

reneral Irscuner. I had nothing to do with the change of policy. 

Mr. Sarr. Who did change this policy ? 

General Irscuner. The polie: y was changed by the then Chief of 
Engineers, General Sturgis, and General Robinson, who is here today, 
who was General Sturgis’ deputy for construction. He had a great 
deal to do with the changing of the policy. 

Mr. Smrru. You have lived under the change of policy since you 
have been there and since you have been in charge. But actually, of 
your own knowledge, you don’t know why the policy was changed; do 
you? 

General Irscuner. No; I don’t from my own personal knowledge. 

Mr. Smrru. You had nothing to do with it? 

General Irscunrr. I had nothing to do with it. 

Mr. Smirn. On the last page of your statement here, you make this 
statement, the fourth from the last line: 


This result has been a saving in the cost of the projects. 
Upon what do you base the making of that statement ? 
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General IrscuNer. That statement is based upon the study which 
was made at the request of this committee on 12 reservoir projects. 

Mr. Smit. Then we will get into that. The study was made then 
pursuant to our request, and that has been your conclusion based upon 
that ? 

General Irscnner. That is right. 

Mr. Sairn. I assume, Mr. Indritz, you will get into that? 

Mr. Invrirz. Yes, sir. 

Mr. Cuvuporr. General Robinson is here and you will be able to 
question him on the change of policy when we call on him. 

Mr. Inprirz. General Itschner, you mentioned in response to the 
questions of the chairman that, although no cost studies had been made 
as far as you know, prior to the adoption of the policy, that there was 
no doubt that the cost would be che: aper—that it was so understood on 
the basis of experience at individual projects. 

I am wondering, sir, if you would comment on this sentence which 
appears in the police: vy statement of the Corps of Engineers as of Sep- 
tember 30, 1953. It is section 5201.06, subparagraph ©(2). That 
policy statement is now a part of the record, and a copy of it appears 
before you. About the fourth or fifth sentence in that paragraph 
appears this statement: The paragraph from which I am reading, by 
the way, General Itschner, is preceded by one which states that the 
general policy of the Department of the Army is to acquire fee title 
to all lands and reservoir and pool areas, et cetera, and then in the 
paragraph immediately below that is this statement : 

Experience has indicated the acquisition of flowage easements should be held 
to a minimum, since the cost thereof in most cases equals the fee value of the 
land, and, once a flowage easement is approved as to one area in the reservoir, 
other landowners request that they be permitted to convey flowage easements 
only. 

I wonder, General, if you would comment on that sentence in the 
light of your previous statements that there was no doubt as to the cost 
being cheaper for easements than for fee? 

General Irscrnner. That undoubtedly was the feeling at that time 
as to the relative cost of fee acquisition and flowage easements. But I 
think that experience on projects, since that time, has clearly indicated 
that the easements are cheaper. 

I have during the past 314 years discussed that matter many times 
with Colonel Ragland here, and the highest figure I ever got from 
him was that on an average easements cost 80 percent of the cost of 
fee. I believe that was too high, based upon the results of this latest 
study. 

Mr. Inprirz. General, I will come in a moment to the cost study 
that was made at the request of our committee with respect to ease- 
ment areas after the policy was adopted. But what I am dealing 
with now is as of September 30, 1953—which is the date of the policy 
statement incorporated in the Corps of Engineers regulations and 
which was immediately prior to the adoption of the policy—what 
was the attitude of the Corps of Engineers at that time with respect 
to this matter of cost. The statement that I quoted to you from the 
regulation of that date would seem to indicate that the corps’ attitude 
was that on the basis of the experience they had to that date, the ease- 
ments should be held to a minimum since the cost thereof in most 

cases equals the fee value of the land. 
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It may be, as we will see when we examine the cost analysis sub- 
sequently made, that there has been some saving experienced. But 
as of the date that the policy was adopted, is it true that the attitude 
of the corps, at least as the quoted sentence would seem to indicate, 
was that the cost of easement approximately equaled the cost of fee? 

General Irscuner. You are correct. At that time the general pol- 
icy of the corps was just as stated there, and that was the belief of 
the corps. 

Now, if you had asked me that question as of that time based upon 
my experience in the Pacific Northwest, I would have said I felt that 
the acquisition of flowage easements was cheaper than fee acquisition 
because I had had quite a bit of experience in that area. 

Mr. Casry. What I wanted to say was that the easement estate 
that was acquired prior to this joint policy was the right to perpetu- 
ally and permanently inundate the land in connection with the opera- 
tion of the project. By the wording of the estate in taking that right, 
the landowner was, in his opinion, about to part with the fee title 
because we could hold the water on there as long as we wanted to. 

That estate was first used in the Morganza floodway. That was 
where we first started actually to buy a large amount of land for that 
purpose, together with that right; of course we took the right to clear 
trees and improve drainage on the land and do most anything in 
connection with the ope1 ration of the project. 

The owner under most circumstances in his own mind probably 
thought he was parting with practically the fee title. That was 
generally the estate that was bought at that time. That’s why we 
said it approaches, or practically approaches, the value of fee title. 

Mr. Inprirz. Mr. Casey, do I understand you then to say that the 
easement which is now acquired is a lesser interest than the former 
easement which was referred to in the quoted sentence from the orders 
and regulations that I read. 

Mr. Casey. Yes. We acquire a lesser interest than that now; yes, 
sir. Do you want an explanation? 

Mr. Inprirz. Yes, sir; please. 

Mr. Casry. The easement that we first started to acquire under 
this joint policy had the same legal effect as that which I just previ- 
ously explained. In the acquisition of land at one project, the court 
so ruled that in his opinion—the lower court—we were taking prac- 
tically the fee title for all purposes as far as the judge was concerned. 

We attempted at that time to introduce evidence before the judge 
as to the pertinent features of the reservoir—that is, at certain ele- 
vations we could expect flooding from such and such a period to such 
and such a height and graduated to the extent of our taking. The 
judge would not allow such evidence to be introduced. He said that 
is what you said you were taking and that is all I want to talk about. 

The case was appealed and reversed. United States v. 2648.31 
Acres of Land, etc. (218 F. 2d 518 (C. A. 4, 1955)). Thereafter, we 
had a right to introduce the evidence as to the effect of the impound- 
ment of water in the reservoir. 

Seeing that it just led to, let’s say, confusion or controversy, we 
now, in this estate above the 5-year frequency, take the right to oc- 
‘asionally and intermittently overflow the land in connection with 
the operation of the project. Then we feel free in the case of a con- 
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demnation proceeding to explain what “occasional” means by the 
same process that we found in the circuit court we could do, but I 
don’t think the land owner is as fearful, let’s say, of what we are taking 
by the word “occasional” as by the right to perpetually and perma- 
nently inundate the land. 

I think that is what we meant. That is the only experience we had 
at that time, was that estate, and we were acquiring it. But it was 
not the policy to take all kinds of land ineasement. It was in floodways 
primarily, in the lower Mississippi Valley. 

Mr. Inprirz. You mentioned that the current easement gives the 
Government the right to occasionally and intermittently overflow the 
land. What other rights does the Guvwenhions have under the ease- 
ment which is now acquired ¢ 
Mr. Casgy. The primary right in connection with that is the right 
to prohibit human habitation in the area of the easement, and the 
right, if the owner wishes to construct buildings, that he would have 
to get the approval of the type and location and the structure, and 
that is also applicable to exploitation and exploration for minerals. 

We don’t acquire all the mineral interests, as you know. That way 
we can somewhat regulate—— 

Mr. Inprirz. Does the Government have any right of access upon 
those lands ? 

Mr. Casry. Only in connection with the operation of the property. 
In fact, we don’t go upon the land. I don’t mean that we never go on 
it, that we have no control of the land. The land is subject only to 
our right to flood it and therefore we would have no right to go upon 
it to improve water courses or to cut trees. 

Mr. Inprirz. You have only the right then to occasionally and in- 
termittently flood the land ? 

Mr. Casey. That is all we do. 

Mr. Inprirz. Plus the right to prohibit human occupancy and the 
building of structures for human habitation and other structures with- 
out your consent, and no right of access at all ? 

Mr. Casry. The access would come from our own fee land. We can 
go back across it. We specify that in some estates. We can go upon 
the land. But for practical purposes, I would doubt that we would 
really need, in every instance, the right to go upon a particular piece 
of land. 

I don’t know what we would do. 

Mr. Smrru. How are you going to get there? 

Mr. Casgpy. We own the fee land below it. 

Mr. Smiru. But how are you going to get to the fee land below 
it if you are on the outside? 

Mr. Casry. You have access to your land under the jurisdiction of 
States when you buy the land. 

Mr. Cuuporr. Do you get a restrictive easement or an unlimited 
easement to this land ¢ 

Mr. Casey. I don’t understand. 

Mr. Cuuporr. A restrictive easement would say that you have the 
right to do 1, 2, 3, 4, or 5 with the land; or you might have a general 
easement which would give you the right to do anything that you 
could do with an easement on a piece of land. 

It has been a long time since I studied easements in law school. 
Am I right about that, Mr. Smith ? 
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Mr. Surrn. I think that is right. 

Mr. Casey. We would only have a restrictive easement in that 
sense. Our rights are specified—what we are going to get. 

Mr. Inprrrz. Therefore under the standard easements which are 
now obtained, you have no rights of access whatever ¢ 

Mr. Casey. I think we have the right to go upon the land. 

General Irscruner. For purposes ‘of maintenance and operation. 

Mr. Casry. It is all in connection with the operation of the project. 

Mr. Inprirz. I wonder if you would examine the form of easement 

stipulation which is attached to the February 23, 1954, multiple letter, 
a copy of which is before you, and advise the committee as to what 
language in that easement would give the Government the right of 
access for, as you put it, operation: ul purposes ? 

Mr. Casry. That in one sense is only a guide as to the stipulations 
that were to be entered into. I know generally what that says, but 
it was a guide. I still believe, in my opinion, we have the right to go 
upon that land in connection with the operation of the project, and 
we have never been denied that, that I know of. 

Mr. ‘nprrrz, In a preliminary study which the subcommittee staff 
made of the papers furnished by the corps on this subject, we have 
found no language which would indicate that the Government has 
such right. It may be that the Government does have such right, 
but we haven’t seen the legal basis for it. We would appreciate 
it if you could advise us. 

Mr. Casry. I will answer it this way. To my knowledge we have 
never been denied the right to go upon the land if the occasion de- 
manded in connection with the operation of the project. 

Mr. Cnuporr. That is not the answer to it. If that were so, then 
we would never have to put anything down in writing. There is 
always the first time for something like this. So far, everybody 
has been very cooperativ e. But suppose you get a fellow who isn’t 
going to cooperate with you and you don’t have it down in your con- 

‘act. You are going to be out of luck; aren’t you? 

a Casey. I suppose we would have to take some kind of legal 
action. 

Mr. Cuuporr. I think there is some Hornbook law that says that 
any thing about easements and title in land would have to be in writ- 
ing. I don’t think there is anything that establishes it orally as far 
as an estate in land is concerned. 

Mr. Casey. The primary purpose of the project was only for the 
right to flow the water, to put the water upon the land. 

‘Mr. Cxuporr. That is an estate in land, isn’t it, the right to flow 
water over the land? 

Mr. Casey. Yes, sir. 

Mr. Cuuporr. Isn’t it the law? Are you a lawyer, Mr. Casey? 

Mr. Casry. Yes, sir. 

Mr. Cuouporr. Isn’t it the law that you can’t establish any rights 
in land orally—that they have to be in writing? 

Mr. Casey. That’s right. 

Mr. Cxuporr. So actually you found the people that you are work- 
ing with very cooperative. But if you should find one fellow who 
wouldn’t go along, he could go into court and keep you from doing 
what you wanted to do, couldn’t he, because it isn’t in the contract ? 

Mr. Casey. Yes. 
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Mr. Smirxu. What we are trying to do is to find out what the ease- 
ment gives the Government. All we want is 1, 2, 3, 4, and 5—what 
they got. 

Mr. Cuvuporr. That is what we are trying to find out—what they 
get for their money. 

Mr. Horrman. Doesn’t the Government, if it gets an easement to 
flood, have a right to go across the outside land to get to it for all 
necessary purposes ¢ 

Mr. Smrru. We want to know more than just about the flooding. 
I haven’t seen the easement; I don’t know. But I guess they could 
get on it even if they had to go by helicopter. They could get on 
it all right. 

General Irscuner. May I say something? 

Mr. Cuuporr. Surely. 

General Irscuner. It really isn’t too important for this reason: We 
do have access areas, of course, to the surface of the water. We are 
interested in doing work on the surface of the reservoir. We have 
boats on it. 

Therefore we can have access to the shoreline within the area that 
is obtained in fee. 

I don’t see much need to get into this other area except to inspect 
it, to make sure that structures aren’t built there on the property, 
and we do have that right. 

Mr. Inprrrz. These access areas that you mentioned, General 
Itschner, are limited access areas; are they not? 

General Irscuner. They are limited in number, but they are prop- 
erty which is owned in fee by the Federal Government. They are 
located along the shores of reservoirs every few miles. So we do have 
access to the reservoirs. 

Mr. Cuuporr. You actually take title to those access areas by buying 
the access right ? 

General Irscuner. Yes, sir, in fee. I might say this. I feel certain 
if there was ever a need for obtaining an easement provision that would 
permit us to get on this easement property, our district and division 
engineers would be very quick to insert such a provision in the legal 
document by which we acquired the easement. 

Mr. Cuuporr. I can’t see where it would do any harm to have it in 

all the legal documents. Put it in there as another paragraph. I 
don’ t think anybody would object to it. 

General Ivscuner. I think it is a good idea, sir. We haven’t seen 
the necessity for it, but I think it is an improvement and we should 
do it. 

Mr. Inprrrz. Do you find it necessary to have access to the easement 
lands for such m: itters as pollution control or removal of debris, and 
prevention of erosion ? 

General Irscuner. No. We are not responsible for those things on 
easement property. 

Mr. Inprrrz. Could any debris that might be floated onto the ease- 
ment lands subsequently harm any of the project works if it was not 
properly disposed of ? 

General Irscuner. I doubt if it would. There are some reservoirs 
in which we actually skim the surface for removing debris, but we 
usually do it right on the water surface in a case like that and we do 
it not for the preservation of the project works but more for the bene- 
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fit of people in boats because drift does become quite a problem be- 
cause of damage to small boats in a few areas. 

Mr. Inpritrz. It was mentioned a moment ago that the basic right 
given by this easement is to overflow the land occasionally and inter- 
mittently with water. Suppose that this overflow causes any dam- 
age. What damages would the Government be immunized from as 
a result of the interest in land that you have obtained under the ease- 
ment? Icall your attention to paragraph (d) of the easement clause, 
which refers only to three types of damages. That is, there is a re- 
lease as to claims against the United States for damage arising from 
(1) soil erosion, (2) slides, and (3) wave wash. 

Is there any other provision that would exempt the Government 
from damage to crops, to structures which had been placed upon the 
land with the approval of the Government to individuals, or to cattle? 

Mr. Casey. At the time you pay for the flowage easement, all dam- 
ages, I believe, are considered in arriving at how much we pay for the 
land in the appraisal. We take into consideration the erosion, the 
wave wash, and slides. 

I think the right of the easement to overflow the land and the neces- 
sary implementation of that right—I don’t know what other right the 
owner would have to claim additional damages. 

As to the buildings, when they are put on there with the permission 
of the district engineer, when they come under the easement provision 
we get a release as to the construction of that building from the opera- 
tion of the project. He puts it on there with full knowledge, and he 
releases us when we QO. K. his plans that he brings forward. 

Mr. Inprirz. That release broadly exempts the Government from 
any damage to the structure as a result of the overflow of water on the 
land? 

Mr. Casry. Yes, sir; from the operation of the project. 

Mr. InpDrirz. Would you be good enough to provide us with a copy 
of that type of release ? 

Mr. Casry. I will. I will get the type of release that is used per- 
haps in the district offices. But we have a release provision. 

| Nore.—The subcommittee was subsequently informally advised 
that the district offices have not used such a release. ] 

Mr. Invrrrz. The right to intermittently overflow could be read as 
a right simply to occupy the land with water intermittently. What 
provision do you rely on to exempt the Government from damages 
as a result of harm that might accrue to cattle, or to trees, or to crops ? 

Mr. Casry. It is considered in the flowage easement itself. That is 
what they sold—the right to overflow it. I would think you would 
not have any fear of buying something and then wondering if you 
bought the right. ; 

It follows that the overflow of the water would have that effect on 
the soil. 

Mr. Inprrrz. There is certainly a good argument, isn’t there, Mr. 
Casey, that the language of the easement which gives the right to 
occasionally overflow gives the right only to occupy the land with 
water. That is a right of occupancy for a temporary period with 
water, and that doesn’t necessarily include the right to exemption 
from damages which may occur as a result of the occupancy of the 
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Mr. Casey. I think it is a direct result of the use of it—the right to 
overflow the water. 

Mr. Invrrrz. You stated a moment ago that this is a limited ease- 
ment and that the rights which are found in the easement must be 
derived from the written language of the easement. 

General Irscuner. If I may interject here, I think it should be 
noted that we have never had any such claims, to my knowledge, 
which would indicate an acceptance of the fact that the logical con- 
sequences of flooding is going to be damage to the area. 

Mr. Inprtrz. Is it possible that such claims may arise in the future 
as a result of flooding ? 

yeneral Irscuner. I would be surprised if we wouldn’t have claims. 

Mr. Inprrtz. Wouldn’t it be better to have the language of the ease- 
ment specifically provide for an — from damages? 

General Irscuner. That again may be an improvement. 

Mr. Cuuporr. General, I am inclined to agree with you. I think 
if you have the hoo to overflow land with water, you would be ex- 
empt from any liability that might result in the natural consequences 
of the overflow. In the absence of absolute negligence, I don’t see 
how you could possibly be liable in the law. 

Of course it wouldn’t hurt to spell it out a little bit in the contract. 

General Irscuner. I think that is correct, sir. I think we are 
learning several ways here today in which we can improve our pro- 
cedures. 

Mr. Horrman. I would like to ask: Is there anyone here who can 
tell us in a few words what the reason is for this change in policy? 
Or perhaps I will put it this way. Is it not the purpose of this new 
policy to get the Government out of ownership of the land—that is, 
as little control over as few acres as is shealitely necessary ? 

Mr. Cuuporr. Mr. Hoffman, I think that that is coming on later. 
That question was raised by me and by Mr. Smith, and it was agreed 
by General Itschner that he only assumed command of the Army 
engineers after the policy change, and he doesn’t know any reason 
for it. 

We have General Robinson, who is going to be the next witness, 
who was present when the discussion of the change of policy took 
place, and he can give us the reason. Therefore, anything that 
General Itschner would give us would be hearsay; and since he is 
here, we can get it from General Robinson, and we are going to hold 
the questions. 

Mr. Horrman. He is here now, is he? 

Mr. Cuuporr. He is here now. He will be the next witness. 

Mr. Horrman. Will you ask that for me—the reason for the 
change in policy, whether it was to get the Government, let us say, 
out of control of private land, that is, to lessen the Government’s 
control over our land. Isn’t that it? 

That is all I want to cover. 

Mr. Smriru. I think the General’s statement indicates some of those 
things already, taking as much in fee, leaving it out of the tax 
rolls, and such things. But we will all ask the General that ques- 
tion. I assume by now he will make a note and answer it, if he is in 
the room. 


Mr. Cuuporr. It will probably be part of his statement he is going 
to make. 
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Mr. Horrman. That is the thing I was interested in at this time. 

Mr. Inprirz. General, we were discussing a moment ago the mat- 
ter of the analysis of costs which has been made at the request of 
the subcommittee on the comparative cost of easement and fee. As 
you will recollect, you mentioned that the Corps of Engineers has 
not made such a study prior to the request of the subcommittee. 

The material which has been furnished to this subcommittee was 
furnished to us under letter dated May 29, 1957, and there was at- 

tached to that letter separate summary sheets on nine individual 
projec ts. You have mentioned 12 projects, but it seems that as to 
3 projects, there were insufficient data on which to base any studies. 

I would like to ask you a few questions, if I may, concerning 
this study. This analysis, which you indicate has been the first 
one made by the Corps of Engineers, has a summary sheet show- 
ing the comparative costs of easement and fee. The data which 
has been furnished, I want to say at the outset, was furnished in 
compliance with the form of the subcommittee’s questions, 

However, when we attempted to make comparisons, we found, as 
to a number of projects, that the fee appraisal for lands included 
within those projects was included in the tabulation of costs; where- 
as the easement cost was not included for the reason that the acquisi- 
tion had not yet been completed. So it was difficult for the commit- 
tee staff to make a comparison that would truly reflect the figures 
which you had furnished. 

The committee staff has therefore prepared a single sheet of paper 
showing such a comparison in which we have eliminated the fee ap- 
praisal for those lands as to which the easement had not yet been 
acquired, 

I would like to present you with a copy of that so that, if you wish, 
your staff may check the figures. 

General, as I mentioned a moment ago, the single sheet of paper 
that I have just handed to you does not “include i in the tabulation the 
fee appraisal for those areas as to which the acquisition of the ease- 
ment interest had not yet been completed—the reason for that being 
so that we could adequately compare the value of the fee with the cost 
of the easement for the same pieces of land that had been acquired 
in easement. 

This study that we have made indicates that von have furnished to 
us data on nine projects. These projects are listed on the left-hand 
side of the sheet that I furnished to you. The acreage of these projects 
acquired in easement come to 29,123.24 acres. 

We have compared the value of the fee with the cost of the easement 
in dollars, and find—at least these figures indicate—a difference in 
ralue of $836:997. We have also indicated the difference between 
the fee and easement value per acre, and the ratio of the easement cost 
to the fee appraisal. 

Our figures, based entirely upon the figures submitted by the corps 
on the nine projects listed, indicate that the average cost of the ease- 
ment is 73.39 percent. 

I know that your staff hasn’t had the opportunity to analyze our 
tabulation because this has just been handed to you. We would appre- 
ciate any comments that you may have now or that you may wish to 
furnish to the committee later upon this tabulation, and also any 
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comments that you may have upon the consolidated summary and 
tabulations that you have previously furnished to us. 

General Irscuner. I would welcome the opportunity of examining 
these figures because the ones that I have are somewhat different from 
these. I think it is due to the fact that you excluded from consid- 
eration those easement acquisitions which have not yet been completed. 

Mr. Inprirz. That is right, General. You will see on the tabula- 
tion, for example, Fort Gaines lock and dam project. Most of the 
areas Where the value of the fee is included in the total have not yet 
been acquired in easement. ‘Therefore it is impracticable to compare 
the easement cost with the fee value because the total easement cost 
of $195 is for 6 tracts, whereas the figures for the fee included in this 
tabulation cover about 35 or 40 tracts. 

So for the purpose of making a comparison of the fee and easement 
values, we have eliminated the fee costs for those tracts which have 
not yet been acquired. ‘This explains why our figures may vary from 
vour figures. 

1 would like at this point to introduce into the record the compari- 
son tabulation prépared by the committee staff and two documents 
furnished by thie corps under a letter of May 29, 1957, consisting of 
a consolidated summary for the nine projects and a statement regard- 
ing administrative costs. The separate detailed tabulations for the 
nine individual projects’are very extensive. 

Mr. Cuvuporr. Without objection, let them be admitted into the 
record. The separate tabulations for the nine projects need not be 
printed, but will be available in the office of the subcommittee. 

(The information referred to is as follows:) 


Tabulation of fee versus easement costs on Corps of Engineers projects (prepared 
by subcommittee staff based on data submitted by Corps of Engineers) 


Differ- | Differ- | 
Appraisal! ence be- | | ence be-| Ratio of 
Total of fee tween | tween | ease- 
area ac- | value of | Cost of | valueof| Fee | Ease- fee | ment 
Name of project quired in | land ac- ease- | fee and | value | ment | value | cost to 
ease- quired in ment cost of | cost | and | fee ap- 
ment ease- ease- | ease- | praisal 
ment | ment ment 
cost | 
' 
| Acres | | Per acre| Per acre | Per acre| Percent 
Albeni Falls | 4,992.00 | $903,322 | $984, 290 |' $80, 968 [$181.00 |$197.00 |! $16. 00 |; 108. 96 
Coralvilk | 2, 835. 00 702, 645 | 345,078 | 357,567 | 248.00 | 122.00 | 126.00 | 49. 11 
Old Hickory | 1,939.88 | 465,688 | 320,900 | 144,788 | 240.06 | 165.42 | 74.64] 68.90 
Dillon | 484.00 | 83,205 | 42,765 | 40,440 | 172.00 | 88.00 | 84.00] 51.29 
Toronto |} 691.20 | 106,350} 57,375 | 48,975 | 153.86 | 113.00} 40.00} 53.95 
Table Rock | 667.45 | 38,039 | 25,735 | 12,304] 56.99] 38.55 | 18.44 | 67.65 
Ferrells Bridge | 1,089. 61 47.518 | 20,810 | 26,708 | 43.61 | 19.09 | 24.52] 43.80 
Demopolis 16, 379. 00 797,624 | 511,524 | 286,100 | 49.00 44.00 5.00 | 64.13 
Fort Gaines 45.10 | 1, 279 | 195 1,084 | 28.37 4.33 | 24.00] 15.2 
Overall total 129, 12%. 24 |3, 145, 670 2, 308, 673 836, 997 : | 
Overall average oki Ee gy , 108. 00 79. 27 28.73 | 73.29 


1 Overage. 
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STATEMENT REGARDING ADMINISTRATIVE COSTS—DIFFERENCES IN ADMINISTRATIVE 
Costs WHERE AN EASEMENT IS TAKEN INSTEAD OF A FULL FEE INTEREST 


(a) Is additional surveying work involved? 


Additional survey work is required in order to: 

(1) Delineate between the fee and easement areas in all cases where both 
estates are required in a single ownership or where an easement is being ac- 
quired. 

(2) Determine elevations, establish intermediate contours on the ground, and 
determine the elevation of improvements for mapping purposes, for appraisal 
purposes, and to satisfy owners as to the location of the easement taking line. 

It is estimated that survey work, necessary for land acquisition and manage- 
ment, is increased 50 percent. 

(b) Is additional mapping work involved? 

Additional mapping work is required in order to: 

(1) Depict on tract maps the dividing line between fee and easement areas 
where the two estates are acquired from the same owner. (It is felt that owners 
are entitled to this minimum information. ) 

(2) Locate on project and segment maps the two contours which define the 
easement area and to show intermediate contour levels of varying flood fre- 
quency. (The intermediate contours are needed for appraisal purposes and for 
later use in explaining the appraisals to landowners. ) 

(3) Depict on tract maps separate legal descriptions and separate acreages 
of the fee area and the easement area in each case where both estates are re- 
quired in a single ownership. (Necessary for title clearance purposes. ) 

In each case in which both estates are acquired in a single ownership, it 
doubles the number of tracts to be mapped. It is estimated that the mapping 
work, necessary for land acquisition and management, is increased 50 percent. 
(c) Is additional appraisal work involved? 

Additional appraisal work is required because: 

(1) Where both estates are acquired in a single ownership or an easement is 
acquired, two separate appraisal studies are required. 

(2) In each case in which an easement is acquired, whether over all or only 
a part of an ownership, the fee value of the entire ownership must first be ap- 
praised in the usual manner. This is a “before” appraisal. This is followed by 
an appraisal of the value of the property after the imposition of the easement. 
The value of the easement is computed on the basis of the amount by which the 
value of the fee title of the entire ownership is reduced by imposition of the ease- 
ment. The appraiser must give full consideration to all factors having a bear- 
ing on this reduction in value. This involves detailed studies of the elevation 
of the land, the probable flood frequency, estimated duration of flooding, and the 
time of year of probable flooding in order to determine the highest and best use 
of the land after imposition of the easement and to compute the amount by 
which the fee value of the entire ownership will reduced by the imposition of 
the flowage easement. This is an “after” appraisal. The difference between the 
“before” appraisal and the “after” appraisal, is the appraised value of the 
easement. 

(3) This type of appraisal is complicated by the fact that there are seldom any 
sales of flowage easements to use for comarative purposes. 

If there is a uniform land use within the project, the increase in appraisal 
costs of land to be acquired in easement or fee and easement, is estimated to be 
50 percent. However, if there is no uniform land use, the increase in appraisal 
costs may run as high as 100 percent. 


(d) Are difficulties increased in coming to an agreement with the landowner as 
to the amount of fowage damage? 

(1) Generally, it is more difficult to reach agreement with a landowner as to 
the value of a flowage easement than the value of fee title. Most landowners, 
quite naturally, do not understand what a flowage easement actually involves. 
It is necessary to explain how the reservoir will be operated, the probable flood 
frequency, the estimated duration of flooding, and the time of year of probable 
fiooding. This takes more time and effort than discussing a fee simple acquisi- 
tion with a landowner. 

(2) Many landowners object to flowage easements and claim that it will be 
more difficult to sell their property with the flowage easement as a cloud upon 
their title. This is true even though the flowage easement may cover only a small 
portion of the entire ownership. 
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(3) On the other hand, some landowners prefer to hold title to their land and 
prefer that the Government acquire flowage easements rather than fee title. 
(4) It is estimated that costs of dealing with landowners are increased 50 


percent. 
(e) Are management costs increased because of interspersion of lands for which 


easements and fee are required and because of divided ownership on ease- 
ment lands? 


Management costs are decreased under the “joint policy” for the following 
reasons: 


(1) An “outleasing”’ program is eliminated or greatly reduced in scope. 


(2) The number of Government compliance inspections is reduced and periodic 
patrolling is eliminated. 


(3) The number of boundary disputes is virtually eliminated. 
It is estimated that management costs are reduced 75 percent. 
(f) Is enforcement of easement provisions more difficult? 


(1) Enforcement of easement provisions involves about the same amount of 
difficulty as the difficulties experienced where the Government holds title, but 
for different reasons. In easement areas, the difficulties arise principally from 
landowners constructing unauthorized improvements. In fee-owned areas, the 


difficulties arise from unauthorized hunting, fishing, grazing, and similar acts of 
trespass. ’ 


(2) As indicated above, the cost of enforcement is about the same in easement 
areas as in fee-owned areas. However, as stated in paragraph (e€) above, the cost 
of normal management is materially reduced. 

It is emphasized that the above estimated costs are not applicable to land ac- 
quired in fee for a project. The above estimated costs are considered applicable 
for those tracts acquired in easement or in fee and easement. 

Mr. Inprrrz. Would you care, General Itschner, to comment on any 
of the data which has been furnished by the corps and with which you 
are familiar? 

General Irscuner. I did make an analysis of the data which I had 
and I found that in order to make a fair comparison, of course, you 
would have to compare the cost of fee and easement acquisition of the 
same land. I think it is recognized that the average fee value of the 
fee acquired land is probably less than the average fee value of the 
land which is being obtained in easement. 

Mr. Inprirz. You are quite right, General, that fair comparison of 
relative costs requires comparing the cost of fee and easement for the 
same land. That is why the questions as formulated by the subcom- 
mittee dealt with the question of the fee value for a particular tract 
and the easement cost for the very same tract. 

General Irscuner. I found that the average fee value was $107 per 
acre as compared to your $108; so I think we are in substantial agree- 
ment on that part of the data. 

But I obtained an average value of $63 for easements over this same 
land. Those are appraised values and not actual values. 

Applying a percentage to both of them, based upon the actual 
experienced cost as compared to the appraised value for each, I ended 
up with a relative cost of $175 per acre for actual fee cost—and $96 fer 
what would probably be the actual cost of the easement. 

Based upon those two figures—if they are correct 

Mr. Cuuporr. How does that work percentagewise? Did you fig- 
ure it percentagewise ¢ 

General Irscuner. Yes, sir. 

Mr. Cuuporr. I think it is about the same figure, roughly, isn’t it? 

General Irscunrr. The figure in that case is 55 percent as compared 
to the 73.59 percent used by the committee staff. 
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Mr. Cuuporr. Give me those figures again, General? Maybe I did 
not hear them right. You say your figures were what? The fee cost 
was how much from your figures? 

General Irscuner. Can I backtrack a bit on that? 

Mr. Cuuporr. Surely. 

General Irscuner. I determined in the first place the actual amount 
paid for easements was about 152 percent of the appraised value of 
those easements, and that the actual amount that we had to pay for 
fee for those properties we really did obtain in fee was 164 percent of 
our appraised value for fee. 

Applying those 2 same percentages to the figures of $107 for fee and 
$63 for easements, which were the appraised averages, I end up with 
the figure which we might expect to have to pay for fee of $175, and 
$96 for easements. $96 is approximately 55 percent of $175, and that 
figure more or less corresponds to the 73 percent on this sheet pre- 
pared by the committee staff. 

Mr. Cuuporr. General, may I ask you a question at this point? 
You say that you paid for your easements 164 percent of their ap- 

raised value; and for your fees, 152 percent of their appraised value. 
sn’t that rather high over and above appraised values? 

Why do you have to give so much over the appraised values? I 
know the Government is pretty tough to deal with and that if they 
appraise land at X dollars, you usually get X dollars, and not X plus 
anything. 

General Irscuner. We don’t really give anything over the ap- 
praised value, sir. If we gave anything, it would be a very minor 
amount in very exceptional circumstances. Such increases must be 
approved personally by the Secretary of the Army. 

The figures I have given you reflect condemnation awards, and that 
is where the difference is. 

Mr. Cuvuporr. Isn’t it rather high—64 percent over that value? 

General Irscuner. I was surprised to see how high it was. It is 
high. 

Mr. Inprrrz. General Itschner, most of the tracts which are shown 
as having been acquired in easement, at least in the tabulations for 
these nine projects, have been acquired by purchase. There have been 
a number of condemnations, but most of them have been by purchase. 

As I recollect the figures that you just mentioned, you derived 
certain percentages on the basis of the increased percentages that you 
have paid for fee lands actually acquired. Necessarily that would 
be different lands than those acquired in easement which we are dis- 
cussing. 

What we tried to do in our tabulation was to make a comparison 
between the fee value of the very same lands which were subsequently 
acquired in easement compared to the actual easement cost for those 
lands. 

I recognize that that comparison necessarily includes some lands 
acquired by condemnation, but most of them were in fact acquired 
by purchase. Our analysis of the figures which you have submitted 
to the committee indicate that the lands which were purchased were 
acquired at almost precisely the price of the appraisal. 

So I have some query in my mind as to whether the 164 percentage 
figure that you used in arriving at your subsequent percentage of 
55 percent would be a proper basis of comparison. 
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I recognize that my tabulation compares the fee appraisal against 
the easement actual cost. Nevertheless these are the figures that 
apply to the very same lands under consideration and would not be 
affected by differences in topography, differences in utility of the 
lands, or size of the lands, or other aspects of that sort which might 
affect their value. 

General Irscuner. I think very likely your figures are correct. 
We would like to have an opportunity of reviewing them and analyz- 
ing them. If we could insert it in the record, we would be glad 
to do so, whatever your desires are, Mr. Chairman. 

Mr. Cuuporr. I think you can get them analyzed. When you 
do, please let us have them and we will put them in the record. 

(The review and analysis by the Corps of Engineers is exhibit M 
in the appendix.) 

Mr. Inprirz. Do I understand, then, according to the figures which 
you used and the computations which you made, that the percentage 
cost of easement you arrived at is approximately 60 percent; whereas 
the tabulation which I prepared, based upon the figures furnished 
by the corps for these 9 projects, show a percentage of 73.39 as the 
amount paid by the Government to the landowner for the easement 
itself. 

General Irscuner. That is correct, but we are basing ours on dif- 
ferent premises. So I think there might well be a difference. 

Mr. Cuuporr. General, the subcommittee staff has limited its com- 
parison to actual completion of transactions; whereas you are basing 
your figures on transactions that have not been completed, and what 
you hope to project into completion in the future but can never tell. 

General Irscuner. That is correct. 

Mr. Cuuporr. So, as far as completed transactions are concerned, 
it would be 73.39 percent; but you hope to be able to reduce that by 
projects which are now under negotiation. 

General IrscuNner. We would expect actually that, based upon past 
experience, we would have to pay more for the fee land. 

Mr. Cuuporr. I don’t think we ought to try to reach a figure based 
upon future expectation. That is rather speculative, especially when 
we do have at least nine projects here that we do have definite experi- 
ence with. 

Mr. Smira. Mr. Chairman, I would like to inquire from somebody 
here on this chart where it says the value of fee, that portion of tract 
taken or retained as easements. How do we get that appraised value? 
Is that 1, 2, 3 people in the Government, or outside people? Or how 
do we know these figures that are set across here ? 

They would be the figures in the chart in column No. 2 there, which 
are taken from that title. Who makes the appraisal? 

General Irscuner. We make appraisals both with our own staff 
appraisers and very frequently with contract appraisers who are well 
qualified, and members of the National Association of Appraisers. 

They are well qualified appraisers—generally only one. They are 
always reviewed by the staff. 

Colonel Ractanp. Each appraiser has one independent and 
thorough check. 

Mr. Suiru. I know that in eminent-domain cases I have partici- 
pated in, the appraisal I have used as against the State and county’s 
appraisals have usually varied by a considerable amount. Are you 
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satisfied that these figures you have given us as to the appraised value 
of the fee are reasonable figures as to the appraised value? 

General Irscuner. We think they are reasonable figures on the basis 
of a willing buyer and a willing seller. The trouble is that in cases 
like this, particularly these days, the landowner is not generally a 
willing seller; and consequently he attaches a much higher value to 
the land than our appraisers do. 

If we take that into account, and take into account the many in- 
tangibles of having to move and find a house which may not be a 
house as good as the one he owns, I think there is good reason to believe 
that in some instances, our appraisals are on the low side. 

Mr. Smirn. Are any of these offers by the owner to sell at this 
amount of money ? 

General Itscuner. We do take options on some of this land and 
acquire it at the appraised value. 

Mr. Smrrn. Are any of these figures that you have given us, the 
same figure that any offer might have been by the owner for the Gov- 
ernment to acquire the fee? 

GenerAL ItscHner. I am not quite sure that I understand that 
question. 

Mr. Smiru. Let’s take a specific line here. Let’s take this Albeni 
Falls project, the first one, where the appraised value is set forth at 
$903,322. In that instance, would that have been an offer by the owner 
in the negotiations where we could have purchased it from him? 

General Irscuner. This of course is a composite figure representing 
the value of a great many different tracts. Some of the owners I 
know would have been willing to sell at their appraised price. In 
those cases it was acquired in that manner. In other cases it was 
acquired by a condemnation. 

Mr. Cuuporr. It is the same land, though, regardless of how many 
tracts it is made up of. In other words, as I understand it, the ap- 
praised value of this land is $903,322, and the cost of the easement 
was $984,290. It is the same land, regardless of the number of tracts, 
isn’t it? 

General Irscunrer. You should recognize, sir, that at Albeni Falls 
we havea situation which is really quite different from that pertaining 
at any of the other projects in this tabulation, for this reason: Lake 
Pend Oreille—which is the lake backed up by Albeni Falls—was a 
lake long before the dam was put in there, and the dam backs the 
water up there to a very minor extent. 

It really floods it only as high as was experienced in nature about 
once every 2 years. So in that particular case the value of an ease- 
ment is virtually the same as the value of a fee. 

Mr. Cuvporr. I can’t see where it has anything to do with it. Let’s 
take one of the other ones. It is the same land. What you have done 
is take land tracts 1, 2, 3, 4, and 5, and compared the value of the fee 
and the value of the easement. 

There is no difference in the land. I don’t care if it gets flooded 
every 15 minutes or every 5 years. That has nothing to do with the 
value. That is what I am trying to understand. I am not quarreling 
with you. 

Very frankly, I am far from an expert on this thing. I am trying 
to learn something about this. I think it is my duty to learn some- 
thing about it. 
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The only way I can see it is that the land is the same, regardless of 
whether you acquire an easement on it or you acquire a title in fee to 
it. What we are trying to find out is what you would pay if you 
bought the land and what you pay if you acquire an easement, and 
whether it has cost more to acquire an easement or less to acquire an 

easement. I think that is the simple way of putting it. 

Mr. Smirxe. Mr. Chairman, that is what I had in mind, to try and 
find out if we could reasonably rely upon these figures, because a lot 
of times we may get an appraisal of a fee and we may have a difference 
if we have an offer to buy and sell. 

I wanted to get a statement that these figures submitted by them 
were reasonable and that we could compute our percentages on it. 
They might not sell for that $903,000. They might sell for $700,000 
or they might want $1 million. 

Mr. Cuuporr. I agree with you there, Mr. Smith, except they are 
the corps’ own figures and we are accepting their own figures. We 
are not even making an issue. 

Let’s assume their figures are the reasonable figures and the right 
figures. Iam willing to accept their figures. 

Mr. Surrn. I wanted to get that if I could, and whether there are 
some of them which are based actually on an offer that we could 
definitely rely upon if somebody made an offer to sell them for so 
much, if we would know that. 

Mr. Inprrrz. General Itschner, may I ask a question? Isn’t it true 
that as to those lands where you acquired the easement by purchase, 
the purchase price almost invariably was the same as the appraisal, 
which would seem to indicate that the appraisal was mighty accurate ? 

General Irscuner. I think that is correct. 

Mr. I[nprirz. And that the increase in costs, as you mentioned a 
moment ago, would be attributed to those cases where the lands were 
acquired by condemnation ? 

General IrscHner. Yes. But as I stated before, we cannot bargain, 
as is the common practice in the commercial w orld, on these purchase 
prices, whether it is easement or fee. We don’t bargain. 

Mr. Inprrrz. But the fact that the owners who did sell the interest 
to the corps voluntarily—that is, without having to go through con- 
demnation—the fact that they accepted that price would seem to bear 
out the accuracy of your appraisal figures. 

General Irscuner. We believe the appraisals are as accurate as ap- 
praisals can be. They are prepared by experts, the best people in the 
country we can ure 

Mr. Inprirz. Would you categorize your sellers in those cases as 
willing sellers and the corps as a willing buyer? 

General Irscuner. I think that is the difference. In cases where 
they are not willing sellers, we have to go to condemnation and our 
experience has been that the courts have made substantially greater 
awards in most cases—not always. 

Mr. Inprirz. Is that usually in jury cases? 

General Irscuner. Either a jury or in some cases by three commis- 
sioners appointed by the court. 

Mr. Cuuvorr. A board of review, they call them in Federal courts. 

At this time we are going to recess until 2 o’clock. 


(Whereupon, at 12:13 p. m., the subcommittee recessed, to recon- 
vene at 2 p. m. of the same day.) 
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AFTERNOON SESSION 


Mr. Cuuporr. The subcommittee will be in order. 

Mr. Knox, I believe when you left this morning you said that you 
had some questions you wanted to ask General Itschner. I said that 
would be the first order of business. So if you do have questions, you 

may proceed at this time. 

Mr. Knox. If you have some, proceed until I have an opportunity 
to think about them. 

Mr. Cuuporr. Whenever you want to interrupt, feel free to do so. 
Mr. Indritz, will you proceed, please ? 

Mr. Inprrrz. General Itschner, we noticed in looking over the tabu- 
lations of cost data which the corps provided to the subcommittee, that 
in a number of projects, the easements had not yet been acquired, 
where as others had already been acquired. 

I would like to ask: I assume that the words “not acquired” listed 
in this column J, for example, for the Fort Gaines lock and dam 
project, doesn’t mean that the corps is not going to acquire it, but 

rather that the corps simply hasn’t acquired it as yet. 

General Irscuner. That is correct. Actually the Fort Gaines proj- 
ect is a rather new one and there is no particular reason for acquiring 
the easements at this time in every instance. 

Mr. Inprrrz. I was using that as an example. There are other 
projects where the words “not acquired”-—— 

General Irscuner. Wherever it says “not acquired,” it means we do 
intend to acquire a flowage easement but have not yet done so. 

Mr. Inpritz. In many cases negotiations are still pending for the 
acquisition of those lines? 

General Irscuner. I would say that is correct; yes, sir. 

Mr. Inprirz. Would the fact that these tracts have not yet been 
acquired indicate that many of them may go into condemnation rather 
than through purch: ae Q 

General Irscuner. I don’t think you can particularly draw that 
inference, although we are certain that some of them will go into 
condemnation. Many of them, I am sure, have not yet reached the 
stage yet where negotiations have even commenced. 

Mr. Inpritz. As I recollect your testimony earlier this morning, 
you indicated that where acquisitions go into condemnation, it gen- 
erally costs the Government conside1 ably more. I think you used 
the example of 152 percent for easements and something like 164 
percent for fee lands. 

General Irscuner. Those are the correct figures that I used, and that 
is based upon our analysis of the data which - you have been furnished. 

Mr. Inpritz. So that as more of these lands which are now marked 
“not acquired” became acquired by the Government, the cost may be 
increased over the amount of the appraisal figures? 

General Irscuner. Yes, it could well be that it will increase even 
more. 

Mr. Inprrrz. At the time the subcommittee asked for this data with 
respect to the 12 projects, for which the corps furnished us data on 
9 projects, because there was no data available as to the other 3, we 
assumed—simply out of lack of knowledge—that studies of this sort 
had been made previously by the corps. 
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I am wondering, in light of the fact that this type of study has 
not previously been made, do you think that it would be helpful to 
the corps and to the subcommittee to have similar studies made as to 
the other projects which have been subjected to the new policy ? 

General Irscuner. I can’t answer for the committee. As far as the 
corps is concerned, I think that we have got enough out of this study 
on a sampling basis to give us all the information we need. It in- 
volves a very great amount of administrative work, as you can appre- 
ciate. 

Mr. Inprirz. Yes. 

General Irscuner. We are anxious to avoid any more of it than we 
have to go through. If the committee desires it, we certainly are 
going to be very ‘happy to furnish that information for the use of 
the committee. But I would not want to undertake it for our own 
use. 

Mr. Inprirz. Would you feel, then, that the committee can prop- 
erly base any understanding that it draws with respect to the percen- 
tage of cost on the basis of the samplings already provided ? 

General Irscuner. I would say that this probably represents a 
cross section, which is a satisfactory basis for the conclusions you 
might draw from a more comprehensive study; yes, sir. 

Mr. Invrrrz. In your statement, General Itschner, you mentioned 
that the policy statement had been, as you stated it, “further detailed 
in amplifying instructions to our field offices.” 

At the beginning of this hearing there were introduced into the 
record the multiple letter of October 12 and the various amending 
multiple letters. Were those the amplifying instructions that you 
had in mind? 

General Itscuner. That is what I had in mind, sir. 

Mr. Inpritz. Were there any other amplifying instructions besides 
those six multiple letters? 

General Irscuner. No, sir; there were none. Of course we have 
triannual or biannual meetings with our division engineers and we 
discuss orally these matters. But the multiple letters which included 
the amendments, constitute the entire official instructions to the field. 

Mr. Invritz. Were there no other amplifying instructions that you 
had in mind? 

General Irscuner. Not that I know of: no, sir. 

Mr. Inprirz. In paragraph 6 of the multiple letter of October 12, 
1953, there is a statement reading as follows: 

Separate communication on the public relations aspect of this new policy will 
be issued at a later date. 

The committee has not received a copy of that communication as 
vet. 

General Irscuner. No, sir; none was issued to my knowledge. I 
will be glad to check to make absolutely certain of that statement, 
but I know of none. 

Mr. Cuvuporr. General, if there was one, you will see that we get 
it. And if there wasn’t, you will notify us that there isn’t any. 

General Irscuner. Yes, sir. 

Mr. Inprrrz. General Itschner, the date of October 14, 1953, is 
the date that possibly might be relevant to the separate communica- 


tion that is mentioned in paragraph 6 of the multiple letter of Octo- 
ber 12. 
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General Irscuner. Yes, sir; I understand. I will try to find such 
a communication. I do not know of it. 

The letter of October 14, 1953, was subsequently furnished by the 
Corps of Engineers and is exhibit 1N in the appendix.) 

Mr. Inprirz. In your prepared statement, General Itschner, you 
mentioned that exceptions are made, on occasion, to the policy state- 
ment, based on conditions not fully covered by the policy. I ‘wonder 
if you would be able to either elaborate on those exc eptions at this time 
or submit a list of the kinds of exce ptions that you had in mind? 

General Irscuner. Yes, sir; I can give you 2 or 3 examples of ex- 
ceptions that have been made. In the case of Buford Dam in 
Georgia, the slopes of that reservoir are very steep, and as a result 
we felt that there would be no point in taking land in fee just to the 
5-year flood line, so we took it to the project flood line even after the 
policy was enunciated. 

Second, of a different type, is the Tuttle Creek Reservoir in Kansas, 
where even though it is supposedly a dry reservoir, and therefore we 
should acquire only in easement, we are taking fee to a certain higher 
elevation, which is an exception to the policy. 

Another case very similar to Tuttle Creek is North Springfield, Vt., 
where we are also taking in fee, whereas the policy if strictly applied 
would require taking an easement. 

Mr. Inprrrz. Could you indicate the rationale behind that excep- 
tion in the latter two cases / 

General Irscuner. Yes, because in both North Springfield and 
Tuttle Creek Reservoirs we have, while they are supposedly dry 
pools, they do have a small pool of a permanent nature to permit the 
proper operation of the reservoir, especially the sluices at North 

Springfield, so they don’t freeze up in winter 

Therefore there is a small pool in these reservoirs, and because 
there is a small pool, we have to acquire more in fee. 

Mr. Inprirz. There is a small pool at each of the two latter proj- 
ects ¢ 

General Irscuner. Yes. The purpose of that small pool is for 
operation of the gates or sluices of the dam at North Springfield, 
and for sedimentation at Tuttle Creek. 

Mr. Inprirz. How far up do you take in fee? 

General Irscuner. I can’t give you—— 

Mr. Inprirz. To the 5-year line‘ 

General Irscuner. Yes; at Tuttle Creek. At North Springfield, 
we acquired in fee to the level of the operation of the pool only, and 
in easement above that level. 

Mr. Inprrrz. In making exceptions to the policy statement, does the 
corps ever take easements below the 5-year line instead of fee below 
the 5-year line? 

General Irscuner. Yes; at North Springfield we did take ease- 
ments down to the operating pool itself, rather than the 5-year line. 

Mr. Invrrrz. Is this: a permanent pool? 

General Irscuner. It is a permanent operating pool. According 
to the policy, we would have taken easements for the entire reservoir 
because it is a dry reservoir. The pool is not a conservation pool. 
That is the only case I know of. 

Mr. Knox. Mr. Chairman, may I interrupt at this point? 

Mr. Cuuporr. Yes, Mr. Knox, surely. 
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Mr. Kwox. General Itschner, generally speaking isn’t the reason 
for the new policy to diminish the amount of federally owned owner- 
ship of land ¢ 

General Irscuner. It certainly has that effect; yes, sir. 

Mr. Knox. In doing so, you are preserving to the local units of 
government the right of taxation of that land for the operation of 
both the units of government, whether it be in the township form, 
borough, or whatever form they may have, and on the county levels 
also. 

General Irscuner. Yes, sir; that is correct. Any land that is owned 
in fee can, of course, be taxed by the local government. 

Mr. Knox. Any land that is owned by the Federal Government? 

General Irscuner. By the local landowners. 

Mr. Knox. And that is still taxable and the local community gov- 
ernment would have an opportunity to spread taxes upon that prop- 
erty which would enhance the operations of their local unit. If, then, 
the purpose of the new policy is a minimum Federal interest in the 
land, the matter of comparing the cost of outright purchase in fee and 
the purchase of easements would only be an incidental factor in the 
decision of the adoption of the new policy. 

General Irsctrner. Mr. Knox, I wasn’t here at the time the new 
policy was adopted 

Mr. Knox. I realize that, General. 

General Irscuner. So I am not too well aware of the basic reasons 
connected with it. But I think there are a number of reasons. Gen- 
eral Robinson was here at that time, and I think he can tell you that. 

Mr. Cuuporr. Mr. Knox, I think it was developed after you left 
this morning that General Itschner became Chief of Engineers after 
the change of policy, and the only information he could give us would 
be hearsay; and that General Robinson knows all about the change of 
policy, and the reasons for it. General Robinson was the aide to 
General Sturgis, who was then the commanding officer, and we agreed 
that we wouldn’t ask General Itschner anything about the reasons for 
the change in policy, but would leave that for General Robinson’s 
testimony. 

Genera! Robinson is the next witness. 

Of course, if you want to—it doesn’t matter to me, you could ask 
him anything you want—but I thought you might like to know that 
for your information. 

Mr. Knox. I should like to proceed, Mr. Chairman. 

General Itschner, since you have come in charge of the operations, 
what have the findings been relative to building of good relationship 
with the property owners, and so on, that is involved in the ease- 
ments and the ownership, the outright ownership, of the land in fee 
by the Federal Government ? 

General Irscuner. We feel that better relationships result, as a 
rule, from taking easement interest in property rather than fee. The 
owners of property are always very reluctant as a whole to give it 
up at the time the reservoir is constructed. If we can take easements 
in many cases that lessens the feeling of antagonism toward a project 
on the part of the landowners. 

Mr. Knox. The new policy that was established in 1953, I would 
be inclined to believe that there should be a feeling on the part of the 
local landowners that the Government is not taking more land than 
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what they actually need. The only thing they are asking for is an 
easement in case of an emergency that should arise and it would then 
be necessary to flood that land through the easement, is that correct ? 

General ITscuner. It is correct, sir, that our present policy takes a 
minimum amount of land and the minimum interest in the land that 
we can in order to accomplish our purpose. 

Mr. Cuuporr. Geena’: isn’t it true that this is like having your 
cake and eating it too? if I owned a piece of land and I could ‘only 
get a dollar for it by surrendering my fee in it and somebody came 
along and said to me, “I will give you 73 cents for it and you can keep 
the ea in it,” I certainly would Be eh very happy, and I would have a 
wonderful relationship with that person. 

But let’s get back to relationships. How has this new policy affected 
the conservation groups, the general public who might not have the 
same use of that land that they had prior to the change in policy ¢ 
Have they been happy about it? 

General Irscuner. There is no question but what the people who 
are greatly interested in fish and wildlife conservation and recrea- 
tional purposes have not been happy about it. They feel that more 
land should be acquired for those purposes. 

Mr. Cuuporr. Of course, General, we are going to give them an 
opportunity to appear and tell their story too, when we get through 
with your corps and the Interior Department. That is probably one 
of the reasons why we are here today, because of the difference of 
opinion in this situation. 

Mr. Knox. Mr. Chairman, I shall refrain from asking General 
Itschner any further questions, if General Robinson is going to testify 

Mr. Cuuporr. He is going to give the entire background of it. 
Would you continue, Mr. Indritz? 

Mr. Inperrz. General Itschner, if the Government were to own the 
land in fee to the project flood- control line, do you think it would 
be easier for the Government to carry out the basic purposes of the 
project than it is when the Government has fee title only up to the 
5-year line? 

General Irscuner. There is a problem in controlling land by flow- 
age easement that does not exist when it is acquired in fee. That is, 
the problem of keeping people from building on land covered by flow- 
age easements, even though they are supposed to get a license to do 
so. Thus there is created a policing problem in connection with ease- 
ments. 

Secondly, there is always a good deal of tendency to exert pressure 
to prevent using the pool for its intended purpose of flood control. 
In other words, people that own the land covered by flowage easement 
at times have actually resisted the use for which the easement was 
obtained—that is, flooding. 

Mr. Inprirz. Can you give some examples? 

General Irscunrr. There is one case where there was very violent 
opposition, and that is the New Madrid spillway on the Mississippi 
River, where a flowage easement had been obtained over the ch: nel 
which is to be used as an outlet for the relief valve in the river. It 
was intended to blow the levee when the river got to a certain stage, 
and there was actually armed resistance to using it for that purpose. 
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There have been other cases that I can’t enumerate to you where 
there has been pressure, but nothing of that extreme type. 

However, I should add that I see no difficulties that can’t be over- 
come in administering the present policy. 

Mr. Inprrrz. Could you provide the committee with a memorandum 
of some of the other instances in which pressures have been brought 
against the corps? 

General Irscuner. I will see if I can find them. They are generally 
of the nature of local groups protesting or such as that. We had one 
just a short time ago, where a group was protesting about our method 
of operating the reservoir. Quite often resort owners, people that 
make use of a reservoir for recreational purposes, are the greatest 
protesters when we try to raise the elevation of the lake. 

Mr. Inprivz. Or lower the elevation. 

General Irscuner. Or lower it. But particularly when you try to 
raise it by impounding floodwaters. 

Mr. Inprrrz. So you might have objections raised, or pressures 
brought against the Government, not only by those who don’t want 
the pool to be raised and thus flood out any of the lands that they may 
be occupying, but also pressures brought by persons who do not wish 
the pool level to be lowered and leave them high and dry. 

General Ivscuner. It goes both ways, yes 

Mr. INprrrz. Does that tend to force the cor ps to maintain the level 
of the water at a static level? 

General Irscuner. Well, there is that tendency, but we have to 
operate as provided by law. So we feel that even though we receive 
these protests, generally, as much as we sympathize with the people 
that protest, we can’t do much about it. 

Just recently we had a case of Dennison Dam that recently captured 
a large amount of floodwater and actually is spilling now, and has 
been in the last week. There we had a protest from a railroad because 
we are endangering the railroad embankment because the pool was 
filled higher than it had been filled before. But we had to continue 
to fill it anyway. 

Mr. Inprirz. On page 100 of the hearings before the Subcommittee 
on Civil Functions and Military Construction of the House Com- 
mittee on Appropri: co dealing with the Army civil functions ap- 


propriations bill for fiscal year 1955, page 100, your predecessor in 
office, General Sturgis, said: 


Another matter is the question of the control of drift. In other words, if 
we own it we could go around it and clean it up and do anything we wanted 
to in order to keep it in shape, and we would not have that complete control 
under the easement. Those were some of the factors that caused the change of 
policy back in 1941 or 1942. 

He was referring to the fact that prior to 1941 there had been a 
policy to acquire an easement, and that in 1941 or 1942 the policy was 
changed to acquire in fee. Would you comment on his statement with 
respect to the control of drift. 

Mr. Smirn. Mr. Chairman, ¢o the committee can’t be criticized, I 
would suggest that we lay a foundation So to the general. Ask him 
if he is familiar with those subjects. I don’t think we ought to ask 
him to comment on anything unless he knows, or unless he wants to 
comment, because otherwise we are going to ask him to comment and 
he may think he has to comment on a statement somebody else made, I 
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don’t think it is fair to the committee unless we lay a foundation. 
If he knows, then find out from him everything we can. 

Mr. Cuuporr. I think you are right. 

General, are you familiar with the question of drift in reservoirs? 

General IrscHner. Yes. 

Mr. Cuuporr. Do you think you are competent to answer the ques- 
tion ? 

General Irscunerr. Yes, I think I would be competent to answer the 
question. I would like to point out first that drift is generally a 
problem only in new reservoirs. That is not entirely true, but gen- 
erally speaking it is more of a problem the first few years of reservoir 
operation. 

I think that our experience has indicated we never have a real prob- 
lem in taking care of drift, even if it is beached. Beaching of drift 
occurs, of course, during the highest elevations of the pool, generally 
speaking. I think there would be no problem in getting permission 
to go onto somebody’s land to remove it if we had to do so. 

Mr. Cuuporr. May I ask you a question at this point? I learn for 
the first time now that prior to 1941 or 1942 the policy of the Corps 
of Engineers was to acquire easements, and sometime in 1941 or 1942 
they decided it was better to acquire land in fee simple. Then in 1953 
they went back to the easement policy. 

When did the reservoir program start, if you know, General? 

General Irscuner. The reservoir program started in a big way in 
1936 at the time the initial Flood Control Act was enacted. It didn’t 
actually get under construction at that time. 

Mr. Cuvporr. It was authorized at that time? 

General Irscuner. Yes, sir. 

Mr. Crruporr. When it was first authorized, was the easement policy 
adopted, or was the fee simple policy adopted ? 

General Irscurner. I can’t answer that, sir. 

Mr. Cuvuporr. Anyway, from 1936 to 1941 there was some policy. 
Was it a fee policy or an easement policy ? 


STATEMENT OF MARK GURNEE, CHIEF OF CONSTRUCTION AND 
MAINTENANCE BRANCH, CIVIL WORKS DIVISION, CORPS OF 
ENGINEERS 


Mr. Gurnee. I am in the Office of the Chief of Engineers. For the 
first reservoirs that we built subsequent to the 1936 act, we did acquire 
the land in fee without an easement. At that time of course when we 
built the first reservoir we had no firm policy. ‘The practice grew up 
as a matter of individual decision that was made on each reservoir. 

Mr. Cuvuporr. Were you with the Department in 1936? 

Mr. Gurnee. Yes, sir. 

Mr. Cuvuporr. That’s fine. Then you can tell us all about it. Go 
right ahead. 

‘Mr. Gurnee. I am speaking from experience in the New England 
area in which I was working at that time. We built 3 or 4 reservoirs 
in the Connecticut River Basin. We acquired all of the land in the 
reservoirs in fee, not by easement. 

Mr. Inprrrz. There was no easement policy prior to 1941 or 1942 as 
a general policy ? 

Mr. Gurnee. That’s correct. 
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Mr. Cuvporr. How do you account for this statement of General 
Sturgis’ before the House Appropriations Committee that an easement 
policy was in effect up until 1941 or 1942, and then the fee policy 
went into effect, and then in 1953 it went back to the easement policy 
related to that? 

Mr. Gurnee. As we have in our current policy, we at that time had 
a policy of buying navigation projects such as the locks and dams on 
the Ohio River and upper Mississippi in easement. We did have a 
policy of buying easements, where in effect the impoundment did not 
flood to any appreciable extent outside of the river channel itself. 

Mr. Cuuporr. Are you trying to tell the subcommittee that Gen- 
eral Sturgis was mistaken when he testified about the fee policy 

Mr. Gurner. I shouldn’t say that, because in the years from 1936 
to 1941 we were solving each case on an individual basis. 

Mr. Inprrrz. Mr. Gurnee, I wonder if this might help you. On 
page 99 of the same hearings General Sturgis stated as follows: 

I might say, if my recollection is correct, when we first started flood-control 
reservoirs after the 1936 act, we originally went largely to easements only. I 
think that was changed about 1941 or 1942—somewhere in there—and we began 
to buy it in fee simple, because there were certain advantages. But, as I said 
in my opening remarks, you have a new thinking and a change of philosophy 
on things and this is one of the outcomes of that change of philosophy. 

Mr. Gurnee. I think the basis for General Sturgis’ statement prob- 
ably was our operations in the Muskingum River Basin, which you 
may remember are a group of reservoirs which we first built for flood 
control. As a matter of fact, they were started by one of the depres- 
sion emergency agencies like ER! A, the WPA, or something of that 
sort. We finished them. 

In those projects, the lands were acquired by local interests and 
we had an easement only, and there was a group, I believe, of 11 
reservoirs on that project to which the corps acquired only an ease- 
ment. When we started building projects under our own original 
authority, I am quite sure that we acquired the land in fee rather 
than an easement on flood-control reservoirs. 

Mr. Cuuporr. Yes, Mr. Knox? 

Mr. Knox. Mr. Gurnee, how long have you been with the corps? 

Mr. Gurner. I went to work for the corps, sir, in 1934. 

Mr. Knox. I note here from the information I have before me that 





you are chief of the construction and maintenance branch in the Civil 


Works Division. 
How long have you been in that position ? 
Mr. Gurner. Since 1949, sir. 
Mr. Knox. You have had experience under the easement program 


and also under the full ownership of property as far as flood control 
is concerned ? 


Mr. Gurnee. Yes, sir. 

Mr. Knox. From your experience in the easement and the fee own- 
ership, the policy has changed so that you are going back now to 
requesting that you have easements from the flood line back for 
emergency purposes? Is it the experience that came from being 
under both programs since you have been in the service that has made 


the determination to go back now to the matter of having easements 
instead of ownership ? , 


Mr. Gurnee. You mean to go back in 1953? 
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Mr. Knox. Yes. There must be some basis for going back to the 
easement program instead of continuation of the one you had been 
using. 

Mr. Gurner. As has already been testified, for the entire period of 
time after the war, we always have people who are discontented with 
the acquisition of land in fee who have desired to retain lands in their 
own ownership. 

Mr. Cuuporr. Of course, Mr. Gurnee, you don’t make the policy. 
You just carry it out; is that right? 

Mr. Gurnee. That’s correct. 

Mr. Cuuporr. And if somebody would decide to go back to fee 
simple tomorrow, that would be your job? 

Mr. Gurnee. It would be. 

Mr. Knox. What I was trying to determine, Mr. Chairman, was the 
basis for the justification for going back to obtaining this land for 
flood purposes under an easement instead of outright ownership in fee. 

Mr. Cuuporr. That might be true, Mr. Knox, but I think Mr. 
Gurnee would agree they never asked his advice on the change of 
policy. But it appears to me from what I have heard so far—of 
course we have just about scratched the surface—is that maybe in 
some cases it would be better to take easements and in other cases it 
would be better to acquire it in fee and we shouldn’t have a rigid policy 
of easement or fee. But I think it should be at the discretion of the 
Chief of the Corps of Army Engineers to determine whether it would 
be better at one location to take a fee, or at another place to take an 
easement. 

Of course that is only scratching the surface, but, Mr. Knox, when 
we get to General Robinson, I think we will get the whole background 
and the reason for the change in policy, and it may be a good reason 
or it may not, depending on what he says. 

Mr. Knox. Of course, my objective was to determine as to whether 
I should do the thinking or whether we should get the information 
from the people who are within the Corps of Engineers and have 
factual information and not something that we just think would be 
better. 

Mr. Cuvporr. I agree with you definitely that we should get the 
thinking of the experts. But, again, Mr. Gurnee is very cooperative. 
I just wanted to bring out he has no authority to make policy. When 
policy is changed they don’t consult him, and he only works for the 
Corps of Engineers, and he carried it out in accordance with the in- 
structions given him in the policy, and it would be unfair to have him 
give any opinion at this time as to why or where or when what policy 
should be carried out. 

Mr. Knox. Mr. Chairman, I will have to disagree with you. Mr. 
Gurnee hasn’t said he does not have that factual information. 

Mr. Cuuporr. I have no objection, Mr. Gurnee. You can tell us 
anything you want. I will be happy to listen to you. I would like to 
learn about this. This is an education to me. 

Mr. Gurner. What is the question, sir? 

Mr. Knox. There must have been some basic factor involved in the 
determination by the corps to revert back to the method of acquiring 
this property through easement, from the procedure that they had 
followed in obtaining it through fee. 
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The question I asked was: Was it through your experience, having 
both programs over a period of years, that the ve s of Engineers 
now find that this method of taking easements is in the best interests 
of the Government, the best interests of the people? Is that the reason 
why you went back? I don’t know. I am trying to find out. 

Mr. Gurner. The reason we adopted the current policy is because 
of the pressures that have been brought on us by all of the local people 
who have owned these lands who would like to retain the ownership. 

Mr. Knox. Have you had any pressure brought on you from local 
government bodies relative to the acquisition of Jand? 

Mr. Gurnee. I don’t think very serious pressure. 

Mr. Cuvuporr. Mr. Gurnee, you say “pressure.” What do you mean 
by “pressure” ? 

Mr. Gurner. I mean that when we go to acquire lands, the owners 
do not wish to sell the lands, and they resist our acquiring lands in 
fee. 

Mr. Cuvuporr. You have the right to condemn them if they don’t 
want to sell them to you, don’t you, . under the law? 

Mr. Gurnee. Yes, but we have a public relations problem there. 

Mr. Cuuporr. Of course, while you make the owner of the land 


happy, you make a lot of other people unhappy. So it depends on 
whose ox is being gored. 


Mr. Gurner. Yes, sir. 


Mr. Knox. Is it not true that when the Federal Government ac- 
quired land from private interests, that they also acquire possibly 
the mineral and oil rights? 

Mr. Gurneg. At the present time it is not our policy to acquire min- 
eral rights. We have at times in the past. 

Mr. Kwox. In other words, the Federal Government waives the 
right of mineral or oil rights? 

General Irscuner. It is our policy to do so. 

Mr. Knox. To the former owner, is that right ? 

Mr. Gurnee. Yes. 

Mr. Knox. That is all. 

General Irscrner. I might say, sir, I have found a copy of the 
letter of October 14, 1953, that you asked questions about before. I 
did not know it existed. Mr. Gurnee has furnished me a copy of 
that letter. 

Mr. Cuvuporr. Would you submit that letter to us for the record, 
please ? 

General Irscuner. You have already been furnished that letter, 
have you not, sir? 

Mr. Inprttrz. No, we have not got it. 

General Irscuner. We will certainly furnish it to you. 

Mr. Gurner. It was furnished to you, sir, in answer to your letter 
of May 8. It may not have reached you yet, but it is in the channeis. 

Mr. Cuvporr. In other words, if we don’t get it, you will send us 
another copy ? 

General Irscnner. Yes, sir. 

Mr. Cruporr. Thank you. 

(See letter, Dp. 100.) 

Mr. Inprirz. General Itschner, we noted that in title 36 of the Code 
of Federal Regulations, part 311, there are “Rules and Regulations 
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Governing the Public Use of Certain Reservoir Areas.” These rules 
appear to cover at least 61 areas, and they prohibit among other mat- 
ters certain types of shooting with rifle, require campgrounds to be 
kept clean and campfires to be controlled, prohibit automobiles access 

except over open roads, prohibit loaded firearms and explosives, pro- 
hibit storage of gasoline or other combustible liquids, require sanita- 
tion practices with respect to garbage and rubbish, prohibit adver- 
tisements and unauthorized solicitations, prohibit abandonment of 
personal property, and so forth. 

I would like to ask whether these controls are important to the 
project above the 5-year flood line. In other words, would these con- 
trols that are provided in the regulations in title 36, Code of Federal 
Regulations, part 311, be valuable to the Corps of Engineers in con- 
trolling activities on the lands above the 5-year flood line and below 

the project flood line? 

General IrscuNner. We feel those controls are essential on any prop- 
erty which we own in fee because we have to be responsible for that 
property. For property that we do not own in fee but over which we 
have flowage easements, we believe that the local laws governing such 
matters should prevail. We don’t consider that it 1s necessary to 
have any control over property that we do not own in fee except to 
the extent that it interferes with the primary project purposes, which 
would usually be flood control. 

Mr. Inprirz. Would you say, then, that the operation of the proj- 
ect is not aided by your having control over the sanitation practices, 
garbage and rubbish on the lands immediately adjacent to the 5-year 
line? 

General Irscuner. That is entirely a State or local problem. It 
would not interfere, so far as I ean tell, with the operation of a project 
of ours. True, it would make the reservoir less satisfactory for recre- 
ational purposes, but that is controlled by State or local law. 

Mr. Cuuporr. General, may I ask you this. I am trying to under- 
stand what you are saying. If you had an easement on a certain 
piece of land adjacent to a reservoir and somebody came along and 
made a garbage dump out of it—let’s assume that the owner leased it 
for a garbage dump—the only way you could control that would be to 
go to the local authorities and say, “The owner has leased this for 
garbage dump and that is interfering with our policy”? 

General Ivscuner. Yes, sir. 

Mr. Cuuporr. Wouldn’t the local authorities say, “He has a right 
to lease it; there is nothing wrong with his leasing it. This is out in 
the woods somewhere. He owns the property. You only have the 
right to run water over it, so what are you bothering us about ?” 

General Irscrner. I think this is a matter for the local people to 
handle on their own police authority—they should handle it. We 
would probably go to them and point out the existence of these leases 
which result in the creation of a nuisance and that they are the ones 
who are going to be using the reservoir and therefore are being 
harmed by them. As a practical matter, we don’t have that problem. 

That conceivably could occur, but it doesn’t because local interests 
take more pride in their reservoirs than that. 

Mr. Croporr. You actually wouldn’t have the problem either on 
the land that you own in fee. It is the same kind of people. 
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General Irscanrer. When we own the land in fee, we are responsible 
for taking care of that property and we have to take care of it prop- 
erly—weed control is an example. We have to do many things that 
we do not have to do when it is just controlled by a flowage easement. 

We must look to the local government to take care of those various 
problems on the easement-controlled land. 

Mr. Inpritrz. If such problems should arise and if the local police 
authorities were not particularly cooperative in eliminating those 
nuisance conditions, the Corps of Engineers would be without any 
authority to deal with them? 

General IrscHner. Yes; on property we didn’t own. We would 
have no authority. 

Mr. Inprirz. Is the Government’s ownership of land the only basis 
for the regulations in part 311 of title 36 of the Code of Federal 
Regulations ? 

General Irscuner. That’s correct. 

Mr. Inprirz. And if you don’t own the land, you don’t have the 
authority to enforce this type of regulation ? 

General Irscuner. That’s right, sir. 

Mr. Smrrn. From a practical standpoint, they might not get any 
more flood projects in the area, so I doubt very much if we will ever 
be faced with that problem—at least we won’t in my county. I am 
sure of that. 

Mr. Cuuporr. General, in these projects where you own the land 
in fee simple and you have these regulations, do you police it? 

General Irscuner. Yes, sir; we do. 

Mr. Cuuporr. How is it policed—by military personnel? 

General Irscuner. Not military; by civilian guards and caretakers 
at these reservoirs. That is one reason why we don’t like to take any 
more land in fee than we have to because as soon as you get land in 
feet, you have to take care of it. 

As I say, we have got problems of erosion and forest-fire hazards, 
and weed control, and 50 other things that have to be taken care of— 
even the policing of an area. I mean cleaning up the littering by the 
people who use it. We have to take care of it if we own the property. 

Mr. Cuuporr. As a matter of fact, General, isn’t it true that in 
these projects where they are open to the general public, you charge 
a fee for the use of the land, and isn’t the fee based upon the cost 
of the overhead of administering and policing the territory ? 

General Irscuner. Sir, we don’t charge nor are we permitted by 
law to charge any fees for using the facilities that we provide. 

Mr. Cuuporr. You have concessionaires ? 

General Irscuner. I was just going to say, sir, we do have conces- 
sionnaires who lease boats and so on. But I mean for the privilege 
of driving into an area and using the parking areas, picnic tables 
and so on—that is all free. We do have concessionaires who, in re- 
turn for providing a particular service beyond the normal govern- 
mental services, such as leasing boats, do charge a fee, which is under 
control, too. : 

Mr. Cuuporr. You get a part of that fee back as sort of rent or 
whatever vou call it ? 

General Ivscuner. The Federal Government gets it. It never re- 
turns right into the project but goes directly to the Treasury, and 
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75 percent of the amount realized from such concessions and leases 
goes to the State for the use of the local government in that area. _ 

Mr. Cuvuvorr. And 25 percent goes to the United States, and as far 
as the policing is concerned, that pays or partially pays for the polic- 
ing anyway; doesn’t it? 

General Irscuner. Just about. That, plus other revenues obtained, 
such as those from selective harvesting of lumber and so on, just about 
pay the cost of administration and upkeep. 

Mr. Cuvporr. I just wanted the record to show that this isn’t some- 
thing that somebody gets a gift of; there is a good business procedure 
for operating it. That is why I brought it out. 

Mr. Invrrrz. General, does each project reservoir fall within the 
confines of one local governmental body, such as one county ? 

General Irscuner. Oh, no. A few of them probably do, but many 
of them extend over many counties; and some of them over more than 
one State. 

Mr. Inprrrz. Would it not often occur that there might be different 
attitudes amongst the governmental bodies of the respective counties 
so that there might be different views as to what action should be taken 
with respect to nuisances or the kind of development that should occur 
in the periphery of the reservoir ? 

General Irscuner. I am sure there would be differences between 
counties and States, just as there is along the Potomac River here be- 
tween Maryland and Virginia. 

Mr. Inprirz. From the standpoint of having a uniform and ade- 
quate policy with respect to zoning control of the periphery of the 
lands, wouldn’t the Corps of Engineers be in a better position to con- 
trol such matters if they owned the land up to the project line instead 
of having simply an easement for flooding? 

General Irscuner. Of course, we would be in a better position to 
control it because we can’t control it if we don’t own it. I am not 
particularly impressed with the importance of our control in that 
particular phase of the development. 

Mr. Inprrrz. We have received from the corps in response to ques- 
tions by the subcommittee a 4-page statement entitled, “Statement Re- 
garding Administrative Costs, Differences in Administrative Costs 
Where an Easement is Taken Instead of a Full Fee Interest.” It was 
introduced in the record a short while ago along with the corps’ con- 
solidated summary of costs for the 9 projects. Do you have a copy of it 
with you? 

General Irscuner. Yes, sir, I have a copy. 

Mr. [Nprirz. General Itschner, there were 6 questions which were 
asked by the subcommittee and which were answered by the corps. 
The first question was whether additional surveying work was in- 
volved where an easement, rather than a fee, is obtained. 

The answer given was that additional survey work is required. 

It was also stated that the survey work necessary for land acquisi- 
tion and management is increased 50 percent. 

Have you any estimate as to the dollar value of that cost of surveying 
which was increased by 50 percent as a result of taking easements in- 
stead of fee? 

Colonel Ragiuanp. General, could I speak to that? That 50 percent 
only means on those tracts in which we acquired an easement—not the 
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overall cost of surveying the project. I think you must realize that 
even with the present policy, most of our tracts are still acquired in fee, 

and there would be no change in mapping costs for those particular 
tracts because of a change to an easement policy. 

That 50 percent merely applies to those tracts on which we took 

easements, not to the overall mapping costs. 

Mr. Inprirz. Yes, Colonel, that was so assumed by the subcommit- 
tee staff—that your answer applied to those tracts which were ac- 
quired in easement, because as I recollect, that was the nature of the 
question by the chairman of the subcommittee. 

Colonel Racianp. For that reason, it is impossible to give any 
actual cost data because we never are able to run a controlled test. In 
other words, we don’t take the survey work that would be done for it 
as fee, and then do the survey work for easements. 

We go ahead and do the survey work—— 

Mr. Cuvporr. Colonel, then how do you know it costs 50 percent 
more ¢ 

Colonel Racianp. It is just an estimate, sir, and we absolutely do 
not have factual data. 

Mr. Cuvuporr. Don’t you have some yardstick for measuring these 
things ? 

General Irscuner. Mr. Chairman, may I answer the queston? I 
think Iean doit. It should be understood, of course, that I shall use 
average figures. For an average of 691 tracts the mapping and the 
surveying together—because I can’t break it down—cost $77 per tract. 

Mr. Crruporr. Let me ask this. In response to my letter to the 
Corps of Engineers, you said it cost 50 percent more. Somebody 
must have tried to run that down to determine why it cost more. How 


did you reach your figure of 50 percent? Maybe it cost 50 percent 
less. 


Colonel Racgianp. Sir, it was by asking the divisions that reported 
on those particular nine projects to give us their estimate of the effect 
of the easement policy on the cost of surveying. 

Mr. Cuvporr. Let me ask you a question, Colonel. Why would it 
cost more to survey a tract that you were getting an easement on than 
it would to survey a tract that you were buying in fee simple? 

Colonel Ractanp. Why would it cost more? Generally, sir 

Mr. Cuuporr. It is the same piece of land and it is the same survey. 

Colonel Raetanp. As far as [ can see, the only increase is on those 

‘ts in which we acquire part in fee and part in easement. There we 
do have to definitely get a survey where the fee line is going to be 
separating it from the easement. 

Mr. Cuuporr. When you buy an easement in land—and I am only 
a broken-down lawyer, I am not an engineer—you have to describe 

» plot of land that you are acquiring your easement on. When you 
buy a fee in land, you have to describe it too. 

I can’t see the difference. Mr. Smith, would you think there 

ld be any difference in the land? 

General Irscrner. I think there is a difference. 

Mr. Cuuporr. I would like to find out. 

General [rscuner. To this extent, sir. If you are acquiring a tract 
in fee, you survey it only on existing survey lines around that entire 
if you are obtaining an easement, a flowage easement, over 
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part of the tract as we do, we don’t acquire it over the entire tract but 
only up to a certain elevation. 

In order to tell the landowner where that contour will be and how 
much of his property is subject to that easement, we generally run a 
survey line just above that guide-taking line. 

Mr. Cuuporr. Then you would have to run a double survey. It 
should cost 100 percent more, then, shouldn’t it? 

General Irscriner. No, sir, because you have already got your sur- 
vey lines to the property line, and you start from that point and run a 
single broken line across this property ; whereas otherwise you have to 
establish all the corners and you have to get your survey up to this 
property. 

Mr. Cuvuporr. General, we don’t have any dollar values to measure 
this thing by, but would you feel that a fair and conservative estimate 
of the increase in cost in the easement survey would be 50 percent? 

General Irscuner. I think it is. 

Mr. Cuvvorr. I am willing to accept that. 

General [rscuner. I think nobody could prove it one way or an- 
other, but I think it is a fair amount—50 percent. I don’t think i 
would be any more than that. 

Colonel Ragianp. I think it is high, if anything, actually. 

General Irscuner. All right, I do, too. I think it is high, but I 
would accept 50 percent. 

Mr. Inprrrz. In terms of that 50 percent, approximately, if you 
convert the percentage to dollars per acre, could you give an estimate 
as to how much it would increase the cost of acquisition per acre? Is 
it $2anacre? $10 an acre? $15 an acre? . 

General Irscunrr. No, sir; I can’t very well give you that in terms 
of increased cost per acre, but I can in terms of tracts, which I gave 
vou before. I said that the average cost of 691 tracts which were 
actually covered by directives in the past 2 years, the cost of mapping 
and surveying combined—and I think they should be combined because 
they are very much the same thing—was $77 per tract. 

So! 50 percent of that would be $38.50. 

Mr. Knox. General, isn’t it a fact that in making the survey on one 
tract of Jand where it is in ownership by private interests, you only 
purchase that a certain distance from the reservoir that you are going 
to take in fee? Then you go back a farther distance, whic h you will 
use for the floodwaters to that particular stage of high water? So you 
would actually have a greater expense in that matter than if you 
bought the entire tract because you only have to make one line if you 
bought the entire tract and you would include all of the land that is 
necessary through the flood period of which they said was one possibly 
in 5 years. 

So it certainly would cost more. There isn’t any question about it. 
because the survey would have to be run on 2 different lines instead of 
on 1 line, where your corners have already been determined. Is that 
true / 

General IrscHNer. It is true, if I understand it correctly. We 
would have to run a single broken line for the acquisition in fee. We 
would have to run another single broken line for acquisition in ease- 
ment. There might still be a portion of the tract above that. 

Mr. Knox. That would be left in private ownership. 
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General Irscuner. If you were going to obtain the entire tract in 
fee, which you might do, that would be the simplest of all, but the 
land would be the most expensive because you would be acquiring 
land which you don’t need. 

Mr. Inpritz. Were the 691 tracts you mentioned at 1 project? 

General Irscuner. No, sir. 

Mr. Inprirz. All the nine projects? 

General IrscuNner. I wouldn’t say all these nine, but it is a number 
of projects for the calendar period 1955-56, taken at random. 

Colonel Racuanp. It is a sample of completed projects, sir. It is 
not the nine that you refer to. 

Mr. Inpritz. About how many acres would the 691 tracts cover, 
approximately ? 

Colonel Raeuanp. I do not know. 

General Irscunrer. We would be glad to try to give you an esti- 
mate of that, sir. 

Colonel Racianp. We can find cut, but generally the unit we use 
in our cost is tracts rather than acres, because these tracts vary from 
a tenth of an acre up to literally thousands of acres; and the work 
of acquiring a tract of land is generally the same, regardless of its 
size or value actually—though that is not absolutely true. 

Mr. Cuvporr. Did you say it cost $77 a tract to survey ? 

General Irscuner. And mapping; yes, sir. 

Colonel Raguanp. Yes, sir. 

General Irscuner. If I may, I would like to give you our best 
estimate of that acreage that you asked for, for insertion in the 
record. 

Acreage of 691 tracts referred to in testimony as to administrative costs is 
as follows: 

Acreage acquired 1955- 
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Acreage acquired 1956_- o 
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Mr. Inprirz. As you are probably Sina hde General, the purpose 
of inquiring as to the additional average cost per acre is to have a 
basis for evaluating the acquisition costs which would include not 
only the price paid to the landowner but also the costs incurred by 
the corps in ac quiring the easement rather than the fee. 

We have previous sly discussed the cost price data which the corps 
furnished in response to the subcommittee’s requests, and we have 
worked out certain percentages and average prices per acre. What 
we are trying to evolve here is the additional costs which are incurred 
by the corps in taking easements. 

On the basis of the figures you gave, 691 tracts—I multiplied it 
very roughly by $38.50, as you “suggested, and I came out with $26,- 
603. But not knowing the acreage that would be involved, it is hard 
to determine what are the extra costs per acre. 

General Irscuner. I can give | you a figure I think that would give 
you the answer you are searching for very quickly, and that is the 
average cost of mapping and surveying is 0.88 of 1 percent. So, 50 
percent of that would be forty-four one-hundredths of 1 percent. 

Mr. Invrrrz. Percent of the cost of the land? 

General Irscuner. Of the cost of the land; yes, sir. I believe 
that is the figure you are searching for. 


Total 
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Mr. Cuuporr. How did you get that figure, General ? 

General Irscuner. I have that in my records. In fact, that was 
the basic figure I used. 

Mr. Crcporr. Then somebody did work this thing out. 

General Irscuner. Not exactly, sir, for this reason. We got the 
breakdown on the 691 tracts, but we know that the total administrative 
cost overall, based on other tracts—a much broader view—is 6.31 
pereent. So then I took the .proportionate amount of 6.31 percent 
to break it down. 

Mr. Inprrrz. The tracts you speak of here are all tracts where the 
new policy was applied so that part was taken in easement and part 
in fee. 

Colonel Racianp. Most of the tracts of that 691 were single-interest 
tracts. In other words, we either acquired only an easement or only 
fee. 

I would like to emphasize that if we are only acquiring a single 
interest in a piece of land, the difference in mapping cost to get an 
easement and the difference from acquiring that same land in fee is 
negligible in my opinion. It is only in the tracts where we acquire 
a mixed interest—part fee or part easement, or part fee or part ease- 
ment over all the rest of the tract. 

Mr. Cuuporr. Colonel, what you are trying to tell us now—I am 
trying to understand you; please forgive me for being so dense about 
these things—is that it doesn’t make any difference whether you 
acquire I: ind in fee or acquire it by way of easement, that the difference 
in costs is negligible. They run about the same. 

Colonel Racianp. Yes, sir; that’s the actual fact in my belief, sir, 
because there are so few of the tracts. It is only the fringe tracts, 
the ones that lie part way below the 5-year flood and partly above the 
5-year flood that have this increased cost. 

I don’t know what percentage of tracts that is, but it is probably 
not more than 15 or 20 percent of all the tracts in the reservoir. 

Mr. Inprirz. Have there been any additional surveying costs in- 
curred as a result of the provision of the joint policy that tangents 
should be run on shorter lines? 

Colonel Racianp. It is always more expensive to run short tangents 
than it is to Just block out on property lines or previously est: ablished 
corners. That just goes without saying, but the overall costs of 
acquisition are such a minor amount that I am quite sure that by 
running closer tangents we will save more money by not acquiring that 
land—in other words, by not paying out money for it—than we would 
ever by excessive costs of survey, because the closer the tangents are 
the less acreage we take naturally. That is a balance. 

Mr. Knox. Regardless, then, of whether you purchase the land out- 
right in fee or just took an easement on it, the difference would be 
an incidental factor as far as costs are concerned ? 

General Irscuner. It is a very minor factor. 

Colonel Racuanp. Yes, sir; it is really very minor. But there is 
bound to be an increase in the administrative costs, the more surveying 
you have to do. 
~ Mr. Inprrrz. Yet that cost would be increased, I assume, the more 
densely wooded or rugged the area might be. 
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Colonel Racianp. Generally, sir, in the terrain where the value of 
the land is quite low, we don’t draw quite as close tangents because the 
people are not nearly as anxious to hang onto their land. 

The more valuable the land is, the closer we bring the tangents in 
to the amounts of land that we actually feel we have to have. 

So in the rugged country, probably the surveys are quite simple— 
very long tangents. 

Mr. Knox. We would be reasonably correct in assuming that the 
Corps of Engineers appeared to feel that through their adoption of 
the policy in 1953, the cost of the easements in most cases equals the 
fee value of the land and would not be a matter of much significance 
inthis connection. Itis practically equal; is that correct ? 

General Irscuner. The cost of survey, you mean. 

Mr. Knox. Yes; that is right. 

Mr. Inprrrz. General, you have indicated these figures with respect 
to the cost of surveying and mapping. In this statement that the 
Corps prepared, a similar figure of 50 percent was given with respect 
to the additional appraisal work that is involved. It was stated that 
if there were no uniform land use within the area the increase in 
appraisal costs might run as high as 100 percent. 

Could you give us an idea as to the dollar value that would be in- 
volved, either per acre or per tract, so that we could have a dollar 
value idea as well as a percentage idea ¢ 

General Irscuner. There again I would have to give it to you in 
terms of percent of the cost of procuring the property. The figure I 
have for that is 1.7 percent as the average cost of appraising. 

Mr. Inprirz. The fourth question we asked: Are difficulties in- 
creased in coming to an agreement with the landowner as to the 
amount of flowage damage, and the response was that generally it is 
more difficult to reach agreement with the landowner as to the value 
of a flowage easement than as to the value of a fee title. 

An estimate was made that the costs of dealing with landowners 
are increased 50 percent. Could you give us again a dollar value or 
percentage of the total of negotiation costs ? 

General Irscuner. Yes, sir; I can. About 3.6 percent. That is 
negotiating and closing—everything related to the purchase. 

Mr. Inprrrz. In response to our fifth question, as to whether man- 
agement costs are increased because of the interspersion of lands for 
which easements and fee are required and because of divided owner- 
ship of easement lands, the answer was that management costs are 
decreased under the joint policy to approximately 75 percent. 

Could you give us an idea as to the figure 

General Irscuner. Management costs? 

Mr. Inprrrz. Yes, sir. Sev enty-five percent of what? 

Mr. Gurner. We don’t have those figures. 

General Irscuner. I will say that on these flood-control-only reser- 
voirs, the number of personnel varies from about 2 to perhaps as high 
as 17. The reason I say flood control only is because obviously in 
hydro projects there will ‘be a great many more. 

I have not in my possession here the average cost of maintaining 
and operating these reservoirs per acre. We might be able to obtain 
a fioure of that sort. 
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Mr. Inprirz. Would it be a significant percentage, or is it less than 
the other percentages you have given? 

General Irscuner. Of course this would be a continuing thing year 
after year, and it is quite an appreciable amount. It is a very difficult 
problem for us to maintain these reservoirs. I have one here that 
has 17 men taking care of it. 

I will be very h: appy to furnish that for you, sir, if I may. 

Mr. Cuuporr. General, how do you come to this conclusion that 
it costs 75 percent less to administer easement acquired reservoirs 
than it would fee-simple reservoirs‘ I mean, you still have manpower 
at these reservoirs. They don’t take care of themselves when you have 
an easement. 

General IrscHner. That is an average figure obtained from the 
judgment of each of the division engineers in the United States when 
he was asked how much less it cost. It is a matter of judgment more 
than ai ivthing else, 

Mr. Cuvporr. I can’t see how it can cost any less at all. 

General Irscuner. Sir, we have found there is a considerable differ- 
ence. 

Mr. Knox. You don’t have to police it. The land is not under your 
jurisdiction. 

Mr. Cuvporr. How many guards would you have as an average on 
each reservoir / 

General Irscuner. As I stated, we have between 2 and 17 employees. 

Mr. Cuuporr. But they are not policemen. You have to have some 
technical help to run these reservoirs. 

General Itscuner. No, sir; they are the entire force. 

Mr. Cuvporr. Do they run themselves, outside of the fact that you 
cuard them ? 

General Irscuner. Yes, sir. They do everything that is necessary 
at the reservoir. They operate the gates when they have to be op- 
erated. They take care of minor maintenance, and particularly they 
take care of the debris clearance, policing, and so on. 

Mr. Cuuporr. You would need just as many men to care for every- 
thing but policing ? 

General Irscuner. No, sir. 

Mr. Cuvporr. What would be the difference in each reservoir, ap- 
proximately’ You don’t have to give me the exact figure. Suppose 
you had a reservoir that had 17 men operating it and then you had 
another one nearby that was an easement reservoir. 

How many men would you have to take care of that one? 

General Irscuner. That would be very difficult to answer, sir, to 
have any meaning to the answer, because it would depend so much 
upon the circumstances. But here is the difference between the fee 
and easement reservoir. 

In an easement reservoir, you have to take care of your dam itself, 
and you have to make an inspection perhaps once every few months 
to see that somebody doesn’t build a structure or start to build one 
in the easement area. And that is about all you have to do. 

When you own it in fee, you have all these other problems to take 
care of. You have to watch out for forest fires. You have to police 
it for trash and litter, and that is a very serious and a real problem 
with some of these reservoirs. Some of them take several people just 
to take care of the trash that people leave. 
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In order to get away from that, you have to put in garbage cans, 
for instance, and then you must take care of servicing that picnic 
area, 

In places, we have to furnish firewood because if you don’t, people 
are liable to cut down trees. It is a very practical money-saving de- 
vice. So actually I think that 75 percent is quite a fair figure. 

Mr. Cuvcporr. In other words, where you have easements, you have 
no recreation facilities. They are just operated as private clubs or by 
private organizations or by the farmers who cultivate the land. 
‘Therefore you don’t have to police the area. 

But you still have to have somebody who is going to take care 
of the gates at the reservoir and to take care of the drifting and 
other maintenance problems. 

What I am trying to find out is: What is the difference? Can you 
operate one with half the personnel that you operate the other one? 

General Irscnner. I think you can manage the easement area on 
an average with 25 percent. I ‘think that is a fair f figure. 

Mr. Cuvvorr. That is what I am trying to find out. 

General Irscuner. One thing I would like to say, sir, if I may. 
This problem of drift, I think, has been overaccentuated in this dis- 
cussion today because, with certain exceptions, it is not a serious 
problem. 

It is a very serious problem on one of these reservoirs we have 
discussed—Albeni Falls. But as a rule, it is not a serious problem 
ifter the reservoir is once put in operation. 

Mr. Crvuporr. Since you have become the commanding officer, have 
you asked for less money to operate these reservoirs than you did prior 

the change in eae % 

“4 think that is a loaded question, but I think it is a good one. 

General besotted. Mr. Chairman, I will say this: We ‘have less 
people now than we would have had. 

Mr. Cuuporr. You should be operating the reservoir at 25 percent 
of the amount of money that you had been operating it at prior to the 
change in policy. 

General Irscuner. In some reservoirs we are coming very close to 
that. 

Mr. Cut porr. If you checked your figures, would you find you had 

nade a 25 percent reduction in your Tequest for money? We are 
trying to. economize in this Congress and we are cutting everything 
to the bone. 

This would be a good place to cut, wouldn’t it, especially if you are 
operating at 25 percent of the cost under the new policy ? 

General Irscuner. Sir, these reservoirs we are operating today have 
never been operated under a different policy. Any reservoir, once the 
type of estate in land is determined is operated with a constant staff 
from that point on. 

So we have no basis really for comparing. 

Mr. Curvuporr. I will buy that. Since 1953 you have been acquir- 
ing easements, haven’t you? This is 1957. How many reservoirs 
have you built under the easement policy since 1957 ? 

[ just want to get down to some good and hard figures. We have 
been guessing too much so far, and I want to get away from the 
guessing and ‘get down to some real facts and figures. 
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General Irscuner. The question was how many reservoirs have we 
built under the easement policy since 1953¢ There were 23 reservoirs 
reported in this category by inclosure to letter of the Office of the 
Secretary of the Army dated June 5, 1957, to which the new real 
estate policy was immediately applicable in whole or in part. In 
addition, since 1953 there have been 49 additional projects to which 
the joint policy is being applied. 

Mr. Cuuporr. How many employees do you use in each one of those 
reservoirs ? 

General Irscunrr. Most of those haven’t been finished yet. They 
are still under construction. 

Mr. Cuuporr. You have a projected cost. You are going to have 
to come to the Appropriations Committee and ask them for money 
to pay for administrative employees. 

Have you got any figures on that? 

General Irscuner. Here is the difficulty in trying to answer, sir— 
and we are trying to give you a specific answer and that is some of 
these reservoirs are utilized for power purposes, too. You would have 
to therefore break down the total requirement for personnel into how 
many are powerhouse operators and how many are purely police and 
gate operators, and so on. 

So I can’t give you that answer now, sir. I will be glad to get 
for you. 

Mr. Cuuporr. I just thought we ought to have something. I am 
always anxious to see that the taxpayers are saved money. I thought 
since you were operating under the new policy at 25 percent of what 
it cost to operate personnel under the old policy, ao is a point where 
we could find out whether we could save some more money. 

That is why I was anxious to find out to see whether you were going 
to the Appropriations Committee and say, “We have a new policy: 
instead of $100,000 to run these new reservoirs, we are only going to 
need $25,000 this year.’ 

I think somebody would pat you on the back, General, if you did 
that. 

General Irscuner. I think, sir, I can assure you that for comparable 
reservoirs we will be able to do the reservoir management portion of 
the easement for 25 percent of the personnel strength. 

Mr. Cuuporr. Of course all these figures are just guesswork, aren't 
they, General ? 

General IrscuonER. What’s that ? 

Mr. Cuuporr. We are just guessing anyway, aren’t we? 

General IrscuHner. We are guessing, yes, sir. But I feel sure we 
can do it for the land management features of the operations of those 
reservoirs. 

Mr. Cuuporr. Do you think if the General Accounting Office came 
in and set up a system for you, you could come back here next year 
or the year after and tell us better what these things cost to run? 

General IrscHner. We could tell you without setting up any sys- 
tem, sir. If you ask for the information, we can get it for you in a 
short time. 

Mr. Cuuporr. I think you ought to give it to us. Will you get it 
to us as fast as you can ? 

General Irscuner. Yes, sir. 
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Mr. Cuuporr. That is what we are trying to find out. That is why 

we are having these hearings. We are trying to find out whether the 

taxpayers are » better off under the easement policy than they are under 
the fee policy. 

Certainly one of the ways that we will be able to make any recom- 
mendation to the Congress will be if you gave us some real figures 
to report back on. 

General Irscuner. I will be glad to get you such information, sir. 

Mr. Iyorrrz. General, in connection with that last request of the 
Chairman, I wish to mention that we received from the Corps of 
Engineers, by an undated letter, which apparently was sent out some- 
time about October 30, 1956, a list of reservoirs where the new policy 
has been applied. We counted something like 23 or 24. 

Because of the apparent age of this document, I am wondering 
whether you could check whether this compilation is up to date, and 
if not, if we could have a compilation of the reservoir projects where 
the new policy has been applied showing the fee and easement acreage 
that would have been acquired under the old policy as contrasted 
with what was acquired under the new policy ? 

General Irscuner. Could you identify the letter for us? 

Mr. Inprtrz. Sir, this is a letter addressed to the Honorable Earl 
Chudoff, chairman, Public Works and Resources Subcommittee, 
House of Representatives, signed by J. E. Bastian, Jr., brigadier gen- 
eral, GS, Acting Chief, Legislative Liaison. 

It was undated, but we were told by somebody in the office of 
General Bastian that it was sent out on October 30, 1956. 

General Irscuner. I have a copy of that letter. Yes, sir, I will 
cet that for you. 

Mr. Inprirz. One of the points mentioned as the basis for the 
decrease of management costs was that the outleasing program was 
eliminated or greatly reduced in scope. Isn’t it true that under this 
outleasing program that revenues were acquired and that such rev- 
enues went to pay the administrative costs? 

General Irscuner. It is true that the outleasing program does pro- 
duce revenues for the Federal Treasury. Seventy-five percent of the 
money received goes to the States for the use of the local governments. 
Twenty-five percent goes into the Treasury. 


Mr. Ixprrrz. Would that 25 percent have balanced the manage- 
ment costs ¢ 
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General IrscHner. Yes, sir; it does balance the management costs, 
and I think a little bit more than balances the management costs. 

Mr. Inprirz. So that if there had been an outleasing program with 
additional management costs involved, the receipt of income from 
the outleasing program would have balanced the management costs ? 

General Irscuner. That’s right; more than balanced it. 

Mr. Inprirz. More than balanced the management costs? 

General [rsc1rner. More than balanced it. 

Mr. Inprirz. So the net effect of the new policy insofar as concerns 
management costs is that the Government actually is in a worse money 
position than is indicated in this statement supplied by the corps. 

General Irscuner. Yes. When we answered the question, we were 
referring just to management costs. It is true that there is more than 
enough money to cover those management costs in receipts in the 
Federal Treasury. 

Mr. Cuuporr. General, we are going to take a 5-minute recess to 
give the stenogr: aphe rarecess; and ‘for the benefit of the w itnesses who 
are W aiting to testify, we are going to adjourn promptly at 4 o'clock. 
So I don’t imagine there will be anybody else called, other than Gen- 
eral Itschner. And if you want to send the other people away, Gen- 
eral. you can feel free to do it. 

Mr. Sairu. I thought General Robinson was going to Paris or 
something. 

Mr. Cuuporr. We are going to adjourn at 4 o’clock promptly. We 
would like to finish with you ‘tod: av, SO we we can have General Rob- 
inson tomorrow morning. We will adjourn in 25 minutes. 

(A short recess was taken.) 

Mr. Cuuporr. The subcommittee will be in order. 

Will you continue, Mr. Indritz? 

Mr. Inprrrz. General Itschner, I believe the last question I asked 
you was whether the income from the outleasing program would 
balance the reduction of management costs. As I recollect your 
answer, it was that it would more than balance the reduction in man- 
agement costs. Isn't it also true that much of the costs of the out- 
leasing program are borne by the people who have leases or in the 

case of local governmental agencies that have licenses, that they ae Ar 
the costs of administering the lands which are under the outleasin 
program ? 

General Irscuner. The local governmental bodies who obtain leases 
for our property handle their own expenses in connection with admin- 
istering that particular program, yes. They do all of that. 

Mr. Inpritrz. So that it is not an expense which would be borne by 
the Corps of Engineers? 

General Irscruner. No, sir. I would like to formally submit this 
for entry as a part of the record. That is the statement to which 
reference has been made in the immediate previous discussion. 

Mr. Cuuporr. Without objection, let it be placed in the record. 

(The information supplied by the Corps of Engineers is as follows :) 
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Cost oF LAND ADMINISTRATION AND RECREATIONAL MANAGEMENT 


The data on total management costs, land management, and management of 
recreational facilities at Corps of Engineers reservoirs are as follows for selected 
projects : 

Operation and management cost, fiscal year 1956 


j 


Total | Land ad- | Man-yea rs 
| operation | ministration | Totalem- | land ad- 
Projects | and man- | and recrea- ployment | ministration 
} agement | tional costs and recrea- 
costs tion 
— | ~ — 
Bull Shoals Reservoir, Ark $281, 458 | $11, 490 | 39 1) 
Norfolk Reservoir, Ark ! 203, 394 | 7,316 29 1. 40 
Belton Reservoir, Tex 52, 312 | 6, 117 5 1.12 
Benbrook Reservoir, Tex as 48, 610 | 4, 485 5 . 38 
Lewisville Reservoir, Tex 68, 140 | 9, 785 | 5 1. 84 
Grapevine Reservoir, T« 198, 207 12, 228 24 2.33 
Fort Randall Reservoir, 8. Dak. 515, 506 15, 000 68 2. 40 


Mr. Inpritz. In your prepared statement, General Itschner, you 
mentioned that prior to 1953 the fee interest had been acquired and 
you stated that this was due to giving a greater weight to the desir- 
ability of relieving the corps of any interference in the proper opera- 
tion of projects for their authorized purposes. 

Does that statement mean that the corps is not now interested 
interference with the proper operation of its projects? 

General IrscuNer. Yes, of course we are very much concerned 
about the problem of public objection to the operation of our projects 
in accordance with the project plans and purposes. But we now be- 
heve that this problem may not be quite as serious as we formerly 
did consider it. It comes up all the time, as I mentioned earlier, in 
the operation of the projects, but we feel that with the present real- 
estate policy, we can operate our projects in the way in which they 
were intended to be operated. 

Mr. Inprirz. You mean you can live with the present real-estate 
policy insofar as concerns the proper operation of the projects? 

General Irsctrner. Yes; I am sure we can. 

Mr. Inprirz. Do I infer from that that if the policy were changed 
to provide for acquisition of a fee interest, that it would aid in the 
proper operation of the projects? 

General Irscuner. I don’t think it would. We did feel that way a 
few years ago. That was one of the reasons for the policy that was 
in effect at that time. But I think we can operate quite properly now 
with the present real-estate policy and I don’t anticipate any difficul- 
ties along that line that we can’t overcome. 

Mr. Inprirz. You do say that under certain project conditions these 
considerations warrant greater value than others. Did you indicate 
what project conditions you had in mind? 

General Irscuner. Yes. A small reservoir that floods very rapidly 
due to flash floods in a mountainous terrain would be much more 
dangerous as far as people who might build houses or structures in 
that reservoir area than one which | is in a large river basin and takes 
days and weeks to fillup. That is one of the things I have in mind. 

Mr. Inprirz. Does the policy statement contain a provision author- 
izing the acquisition of the fee to the project line in those situations? 

General Ivscuner. No, it does not differentiate. If we ever felt 
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that there was sufficient danger that we should not permit people to 
retain ownership of their property because of a danger like that, we 
certainly would modify our policy in that particular instance. We 
have not found it necessary to do so. 

Mr. Inprirz. The present policy contains no such provision ? 

General Irscuner. The present policy does not bring up this point 
at all. It does allow flexibility and we would definite ly acquire prop- 
erty in fee if we felt it was essential for the safety of the people in that 
area. 

Mr. Cuuporr. General, you just stated that you can live with the 
present policy. Do you mean by that statement that you are tolerat- 
ing the present policy, or do you mean that it is the best policy that 
can possibly be adopted under present circumstances 

General Itscuner. I feel this way about the present policy: It is a 
proper one. 

Mr. Cuuporr. You mean there is nothing wrong with it? 

General Itscrner. I think there is nothing wrong with it. I think 
as far as the amount of real estate that is taken in fee and in ease- 
ment, I think it is the best answer for a general, overall policy. 

Mr. Cuvporr. But in your opinion is it the best policy that could be 
operated under, under the circumstances ? 

General Irscuner. It is the best one I know of, sir. I don’t know 
of any better policy. 

Mr. Invrtrz. In your statement, you said: 

The joint land acquisition policy, based on the limits of available authority, 
meets the requirements of public access. 

Do you mean by that that the corps does not have authority to ac- 
quire lands in fee beyond the 5-year flood line? 

General Irscuner. Yes, sir, we do have authority to do that. 

Mr. Inpritrz. There is no question in your mind that the acquisition 
of fee prior to 1953 was fully within the authority of the Corps of 
Engineers? 

General Irscuner. That’s right. I consider we still have authority 
to obtain land in fee legally. It would be in violation of the policy 
which has been established, and therefore there would have to be 
some reason for deviating from the policy that has been established. 

Mr. Inprirz. So that the phrase “limits of available authority” re- 
fers to the authority of the corps under the policy of the Secretary of 
the Army, rather than authority under congressional statutes, am I 
correct ? 

General Irscuner. I am not sure I am looking at the phrase to 
which you refer. 

Mr. Inprrrz. On page 2 of your statement, General, about the eighth 
or ninth line from the bottom, appears the sentence: 


The joint land acquisition policy, based on the limits of available authority. 


General Irscuner. The authority that is referred to there is our 
legal authority, within the limits of our available legal authority. 

“Mr. Inprrrz. Do you mean by the phrase “limits of available au- 
thority” that you could not acquire fee beyond the 5-year floodmark ? 

General Irscuner. No, sir. But I do mean by that statement that 
we could not obtain land in excess of the amount that was authorized 
in the authorizing legislation, for instance. We could not go out and 
acquire, say, a large public park area. 
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Mr. Cuuporr. General, the flood control act is the enabling legis- 
lation and allows you to buy land in fee for Government reservoir 
purposes ? 

General IrscHner. That is correct, sir. 

Mr. Cuuporr. What the Secretary of the Army has done is to 
modify that act in that he has decided that you have the right, in- 
stead of acquiring land in fee, you can acquire easements to that 
land. Has anybody ever tested the right to modify the intent of the 
act of Congress on the fee basis by going into any court and saying 
that you have no right to enter into this easement practice, the only 
thing you can do is buy land ¢ 

General Irscuner. In fee, sir? 

Mr. Cuuporr. Yes. 

General Irscuner. I know of no case, sir. 

Mr. Cuuporr. So that even though you have received protests from 
conservation groups about this new policy, nobody has ever tested 
your right to deviate from the authority given to you in the flood con- 
trol act to buy land? 

General Irscuner. I don’t know of any case, sir. 

Mr. Gurnee has pointed out to me that the statement that was made 
on page 2 of my opening statement; namely, “the joint land acquisi- 
tion policy based on the limits of available authority, meets the re- 
quirements of public access.” The intent there is to refer to the au- 
thority to acquire property for recreational purposes. We have no 
such authority as we interpret it unless it is specifically provided for 
in the authorizing document. 

We do have authority to acquire property for access purposes to the 
reservoir, which we do. That is what we mean by that expression: 
“meets the requirements of public access.” 

Mr. Inprirz. You do not mean that the joint land acquisition policy 
which provides for the taking of fee only up to the 5-year line is the 
maximum fee-taking authority you have under acts of Congress? 

General Irscuner. No, we can acquire property above that legally. 

Mr. Inprirz. There is no question in your mind as to the legality 
of the fee-taking policy prior to 1952? 

General Irscuner. No. 

Mr. Inprirz. You have just indicated that the Corps of Engineers 
does not have authority to acquire land solely for recreational pur- 
poses. 

General Irscuner. Unless it is authorized specifically in the project 
document. 

Mr. Inprirz. Does the corps have authority to use, for recreational 
purposes, the lands which it acquires for project purposes ? 

General IrscHNerR. Yes, we do; yes, sir. 

Mr. INprirz. So that, if the corps acquires lands for project flood- 
control purposes, the land so acquired could be used for recreational 
purposes ¢ 

General Irscuner. That is definitely true; yes, sir. 

Mr. Inprirz. The land which is acquired in fee up to the 5-year 
line could be used for recreational purposes ? 

General Irscuner. Yes, if it did not interfere with another project 
purpose. 
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Mr. Inprirz. To the extent it did not interfere with another project 
purpose ? 

General Irscuner. Yes. 

Mr. Invrrrz. If the corps acquired the land above the 5-year line 
and below the project flood line in fee, could such lands be used for 
recreational purposes ? 

General Irscuner. Yes, and we, of course, would encourage the use 
of such land for recreational and fish and wildlife development pur- 
poses, and have done so on many projects. 

Mr. Inovrrrz. Is that possible as to lands which have been acquired 
in easement between the 5-year line and the flood-control line? 

General Irscuner. It would not be possible in land that we ac- 
quired in easement unless it were written into the easement, which, 
generally speaking, would be impracticable. 

Colonel Racianp. You can’t acquire interest solely for that basis. 

Mr. Inprirz. Has any provision for recreation been written into 
any easement ? 

General Irscuner. No; it has not, and we don’t feel it would be 
practicable to do it. 

Mr. Inprtrz. So that the net effect of the easement policy with re- 
spect to the recreational use of lands between the 5-year line and 
the project flood line is that no recreational use can be provided for 
by the Corps of Engineers ? 

General Irscuner. That is correct, except for the access areas 
which are located here and there. 

Mr. Cuuporr. The access areas you own in fee simple; and, there- 
fore, under the laws of Congress, you have the right to do it? 

General Irscuner. Yes, sir. Probably that is one of the reasons 
why—lI don’t want to presuppose—for the change in policy, because 
the people, who owned the lands didn’t want them used for recrea- 
tional purposes and instead wanted to use them for their own private 
purposes and that’s why the policy was changed. I think Mr. Gavsad 
said something about some pressure by those people. 

Of course access areas are owned by the Government so we can do 
anything we want with those areas. 

Mr. Inprrrz. But anything you have easements on, you are limited 
by the restriction in the easement itself? 

General Irsctrner. Yes, sir. 

Mr. Inprirz. At Jim Woodruff Dam and at Demopolis, Albeni 
Falls, it is the understanding of the subcommittee staff that the line 
of the conservation pool level and the 5-year line are approximately 
thesame. Is that true? 

General Irscuner. That is right sir. That is correct. 

Mr. Inprirz. Are there any others that you are aware of where the 
5-year line and the conservation pool level are the same ? 

General Irscuner. It may be true of some of the Missouri River 
main stem dams. 

Mr. Inprirz. Would you provide the subcommittee with a list of 
the dams where that would be true ? 

General Irscuner. Yes, sir. 
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Mr. Inprrrz. Under the new policy at those dams where the con- 
servation pool line and the 5-year line are approximately the same, 
the result would be that the easements extend practically to the water 
line or at least the conservation pool line. 

General Itscuner. That is correct. 

Mr. Cuuporr. I see that it is 4 o’clock, General. I want to give 
the members of the subcommittee an opportunity to get over on the 
floor. We have some very important legislation, so we are going to 
adjourn until 10 o’clock tomorrow morning. 

The committee stands adjourned until 10 o’clock tomorrow morn- 
ing. 

(Whereupon, at 4 p. m., the subcommittee adjourned, to reconvene 
at 10 a.m., Wednesday, June 5, 1957.) 
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WEDNESDAY, JUNE 5, 1957 


House or REPRESENTATIVES, 
SuBcoMMITTEE ON Pusiic Works AND RESOURCES 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 11 a. m., in 
room 1501-B, New cane Office Building, Hon. Earl Chudoff (chair- 
man of the subcommittee) presiding. 

Members present: Earl Chudoff, Victor A. Knox, and John E. Moss. 

Also present : ae Per Iman, staff director; Phineas Indritz, 
sube — \ittee counsel; and M. Q. Romney, professional staff member. 

Mr. Cuvuporr. The subcommittee will be in order. General Itsch- 
ner, unfortunately, could not be with us this morning because he has 
to testify before another committee. 

We will, therefore, start with the testimony of our second witness, 
General Robinson, who is the Director of the Joint Construction 
Agency, Paris, France. 


STATEMENT OF MAJ. GEN. BERNARD L. ROBINSON, DIRECTOR OF 
THE JOINT CONSTRUCTION AGENCY, PARIS, FRANCE 


General Rontnson. I do not have a prepared statement. However, 
with your leave I would like to make a few remarks. 

I was Deputy Chief of Engineers and Deputy Chief of Engineers 
for Construction from about February 1953 until June of 1! 55. In 
my opening remarks, informally, I would like to address myself first 
to the question which was raised in this committee yesterday as to 
why there was a change in the real estate policy of the Corps of Engi- 
neers. To the best of my memory and belief, the change was due to 
a feeling on the part of the then Chief of Engineers, General Sturgis, 
and the then Secretary of the Army, Mr. Stevens, that the Corps ‘of 
Engineers was taking too much land at its civil works, flood control, 
and navigation projects—multiple-purpose projects—civil works 
reservoirs. 

On General Sturgis’ part, I believe that feeling was based upon his 
broad experience in the Corps of Engineers and also a knowledge that 
a large number of court cases had come up of which he was aware 
shortly after he took office, in which the right of the United States to 
take the quantity of land that they were putting in condemnation 
had been questioned in the courts. On Secretary Stevens’ part, I be- 
lieve that he was aware of this situation through General Sturgis. 
That had been discussed between them, and also as Secretary of the 
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Army he was faced with making an administrative determination in 
certain court cases which came before him as to the necessity of taking 
the land and in carrying out his statutory duties. 

Consequently—I am not sure whether it was directed or agreed— 
anyway, as far as we were concerned in the Chief’s office, the Chief 
directed that the policy study be made, which was done. That answers 
the first part of the question and I have nothing further to offer except 
to answer any questions. 

Mr. Cuuporr. In other words, at the direction of the Secretary of 
the Army, General Sturgis called on you to make a study to deter- 
mine whethe .r or not too much land was being taken for reservoir 
purposes ? 

General Rozrnson. Yes, sir. 

Mr. Cuuporr. Whether or not it was necessary ? 

General Rogrnson. Yes, sir. 

Mr. Cuuporr. And at his order, or suggestion or whatever you 
might want to call it, you made that study 4 

General Rosgrnson. Yes, sir. 

Mr. Cuvuporr. And you came to certain conclusions ? 

General Roginson. Yes, sir. 

Mr. Cuuporr. I wonder if at this point it would be well to take up 
your conclusions or shall we save that for later ? 

General Roprnson. I would be glad to go ahead with that. 

As I recall, the direction was in May. That is operational instruc- 
tion 21, I believe. 

Mr. Cuuporr. We will accept that date and we will correct it if it is 
wrong. 

General Rosrnson. It was about that. The job of examining the 
policy was given to the Chief of Civil Works and the Chief of the 
Real Estate Division and I, as the deputy, coordinated the views of 
those two divisions. 

As a net result of which a memorandum was prepared to the Secre- 
tary of the Army under date of July 1, 1953, which was for my signa- 
ture, due to the fact that General Sturgis, was absent, I believe on leave 
at that time. 

That statement of policy proved to be unsatisfactory to the Secre- 
tary and to the best of my recollection in personal conference with 
him he rejected the policy and directed that we come up with a policy 
which would envision only a minimum taking of land to meet the 
requirements and purposes of the law. 

Mr. Cuuporr. 1 want to be sure I understand you. I am somewhat 
slow at getting this. I am from Philadelphia which is a big city 
where we don’t have these problems. 

As a result of this directed study on the question of whether or not 
it was necessary to have this land in the operations of these reservoirs, 
you formulated certain conclusions which you sent to the Secretary 
of the Army, the then Secretary of the Army, Mr. Stevens. You came 
to certain conclusions which are in that document. He then rejected 
them by calling you in and saying to you that this was not what he 
wanted, that a new policy, or a new formula be brought back to him 
where there would be a very minimum taking of land in fee simple 
for this kind of work. 

General Ropinson. Yes, sir, that is substantially correct. 
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Mr. Cuuporr. Your original recommendations to him were as a 
result of a study and your recommendations set forth the minimum 
that you or the Army Corps of Engineers felt could be taken to of- 
ficially operate the work at that time. 

General Ropinson. Those expressed my views at that time, yes, sir. 

Mr. Cuuporr. But he would not accept that? 

General Ropinson. That is correct. 

Mr. Cuuporr. As a result of this conference where he sent you back 
to do another job, what happened ? 

General Rontnson. Well, [ carried out the orders and the result was 
the policy which we had agreed we would coordinate eventually with 
the Department of the Interior, but before doing so we desired, of 
course, to get the Secretary of the Army’s approval on it, and conse- 
quently the policy that General Sturgis signed in August, I believe, 
August 13, was drafted and was the start of the olicy. Later on, 
of course, it was coordinated with Interior, certain changes made, and 
the final policy was as published in the Federal Register. 

Mr. Cuvuporr. General, would you say that after you had made the 
study and after it had been rejected the Secretary of the Army made 
his own policy and told you what he wanted regardless of what the 
study showed ? 

General Roprnson. So far as I personally am concerned, that is cor- 
rect; yes, sir. 

Mr. Cuuporr. The new policy of the then Secretary of the Army 
was made up in his mind long before the study was made and if he 
didn’t get what he wanted he was going to tell you that wasn’t it and 
his policy and nothing else? 

General Rozrnson. I must point out that General Sturgis was ab- 
sent during this period and although I kept him informed of develop- 
ments, that I am expressing my views and not his. 

Mr. Cruporr. I understand that. 

Mr. Knox. On that point I should like to ask General Robinson: 
prior to 1953 was there any general policy for the acquisition of land 
for reservoir purposes ¢ 

General Roptnson. The Corps of Engineers had a policy, yes, sir. 

Mr. Knox. What was it? 

General Roprnson. It was not substantially different from that 
which was stated in my memorandum to which I referred of July 1, 
1953. Ithink I can quote paragraph 7 from that which will be 1 respon- 
sive to your question: 


The general policy of the Department of the Army in the acquisition of land 
for dam and reservoir projects is to acquire the full and unrestricted fee title 
to the lands required for those projects. Any lesser estate which in effect means 
divided ownership, may involve costly or unanticipated restrictions upon future 
operations of a reservoir for the purpose for which it was built. This policy is 
of particular importance for reservoir involving flood control, with future poten- 
tial power, or other multipurpose possibilities. Originally, the Corps of Engi- 
neers attempted to construct and operate flood-control projects on a flowage 
easement basis. It soon became apparent that the controlled innundation of lands 
brought forth not only a storm of protests but in one case even actual armed 
resistance. 

The use of land subject to flooding so as not to interfere with operation of a 
project can be assured only through obtaining the land in fee. However, there 
may be exceptions in certain instances. For example, a comprehensive flowage 
easement may be acquired in lands which are already subject to flooding from 
natural causes, or where likelihood of intensive private development is very 
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small, especially on tributaries of the main stream in the far upper reaches 
of a reservoir. This presupposes, however, that substantial savings in land costs 
may be realized by taking easements rather than fee title in those cases. Other- 
wise, the Federal Government by paying substantially the fee value of the land 
would be deprived of that increment in value which normally inures to the 
benefit of ownership of the fee title to the land. 


Mr. Kwox. Prior to 1953 when the Corps of Engineers acquired 
land in fee, was it the policy of the Corps of Engineers to develop 
recreational facilities on these lands? 

General Roprnson. In the period subsequent to the Flood Control 
Acts of 1944 and 1946 which authorized construction of recreational 
facilities on lands acquired for other purposes it was the policy of the 
Corps of Engineers where those values existed to draw up master 
plans in coordination with local State bodies and carry them out with- 
in the limits of funds which were provided by Congress for the 
purpose. 

Mr. Knox. Under whose jurisdiction ? 

General Rosrnson. Under the jurisdiction of the Corps of En- 
gineers, sir. 

Mr. Cuuporr. Mr. Knox, will you yield at that point? I just want 
to keep the record straight. 

At this point, without objection, I would like to insert in the record 
General Robinson’s memo of July 1, 1953, and General Sturgis’ memo 
of August 13, 1953, because you are referring to it and I think it 
ought to be in there. 

(The memorandums are exhibits 2A and 3N in the Appendix.) 

Mr. Knox. Gener al Robinson, at this point, then, the obligations 
of the Corps of Engineers to furnish recreational facilities, was that 
on lands that you already had under your jurisdiction. 

General Rogrnson. Acquired for other purposes, for the primary 
purposes of the reservoir. 

We had no authority in law to acquire land for recreational pur- 
poses, or for fish and w vildlife purposes, unless it was carried in the 
project document. To my recollection there were very few proj- 
ects— 

Mr. ] a ox. By virtue of the fact that the Corps of Engineers should 
acquire land that was necessary for a project such as a reservoir, or 

dam, then the Corps of Engineers would set up the necessary 
fonuseionad facilities that they deem would be advisable, is that cor- 
rect ? 

General Roprnson. The language of the law, I believe, is permissive 
and not mandatory. This is a quote from the Flood Control Act of 
1944, section 4. It is an extract. 

The water areas of all such reservoirs shall be open to public use generally 
without charge for boating, swimming, bathing, fishing and other recreational 
purposes and ready access to and exit from such water areas along the shores 
of such reservoirs shall be maintained for general public use when such use is 
determined by the Secretary of War not to be contrary to the public interests, 
all under such rules and regulations as the Secretary of War may deem neces- 
sary. 

I believe that the Flood Control Act of 1946 has similar wording. 

Mr. Knox. To follow up on this question of the Secretary of the 
Army Stevens’ overruling General Sturgis and you 





General Rogrnson. He overruled me. General Sturgis was not 
present. 
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Mr. Knox. Was it not General Sturgis’ responsibility, General 
Robinson ? 

General Roprnson. Yes, sir. 

Mr. Knox. Then, the fact that he overruled you would be overruling 
General Sturgis, would it not? 

General Roprnson. Not necessarily, sir. I understand General 
Sturgis is to appear before this committee and I would think that he 
could respond to that question. 

Mr. Knox. Did your views reflect the official policy of the corps, or 
were you in disagreement with the Chief of the Corps, General 
Sturgis ? 

General Roprnson. I was not aware that I was in disagreement 
with him at the time. 

Mr. Knox. Are you aware of the fact now that possibly General 
Sturgis and you did not agree? 

General Konrnson. I haven't talked with him for 2 years. I don’t 
know whether our views are currently in accord or not. My views 
have changed and his may have. I am perfectly willing to state my 
views but whether I am in concurrence or not with him, I ‘think should 
develop from this record because I frankly don’t know. 

Mr. Knox. The Corps of Engineers under the jurisdiction of 
the 

Mr. Cr ruporF. Mr. Knox, would you just hold that question a minute, 
please ? 

Mr. KNox. Strike it, please. 

Mr. Cuuporr. Did I understand that at the time you signed the 
document in July 1953, General Sturgis was on leave and you were 
acting Chief of the Corps of E ngineers? 

General Rosryson. Yes, sir. 

Mr. Cuuporr. In your capacity as Acting Chief you signed the 
document of July 1, 1953, and that was a result of a study that you had 
made at the direction and control of the Secretary of the Army ? 

General Ropinson. Yes, sir. General Sturgis had knowledge of 
this document. I know he concurred with my sending the document 
over, but whether he anticipated further action at that time, I do not 
know. SoIcan only state that this document represented my views at 
the time; it was sent to the Secretary with, I am sure, General Sturgis’ 
knowledge and consent. 

Mr. Knox. W ell, General Robinson, are you representing your 
views or are you representing the views of the Corps of E ngineers? 

General Rosrnson. Before this committee, sir? 

Mr. Knox. Yes. 

General Roprnson. I am representing my own views, sir. I have 
not coordinated those with the Corps of Engineers or the administra- 
tion. 

Mr. Knox. The Corps of Engineers is under the directives of the 
Secretary of the Army, are they” not? 

General Rosrnson. Yes, sir. 

Mr. Knox. And the Secretary of the Army requested that this 
survey be made to determine policy % 2 

General Rozrnson. Yes, sir. 

Mr. Knox. And your first report was rejected by the Secretary of 
the Army, Mr. Stevens? 

General Rosrnson. Y es, Sir. 
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Mr. Knox. And you immediately, then, proceeded to make a further 
surve yand reflect the thinking of the Secretary of the Army relative 
to the restricting of the owner ship of land by the Federal Government 
as far as reservoirs and dams were concerned ? 

General Roprnson. Yes, sir. 

Mr. Kwox. Did the Secretary of the Army approve of your second 
recommendation ? 

General Roprnson. Substantially. In fact, I cannot recall that he 
made any substantial changes in the study. 

Mr. Cuuporr. General Robinson, was there a document of May 25, 
1953, in which the corps made a study and urged that the fee policy 
be retained ? 

General, here is the document and you may look at it. 

General Rorprnson. I believe I saw this at the time. I have not had 
a chance to read it—I don’t believe I have read it recently. 

Mr. Cuvporr. I just wanted to get it in the record because there 
was a document of July 1 and there was a document of August 13, 
and I thought we ought to have them in there. 

General -Rosryson. I would guess this would closely parallel the 
July submission as far as the fee taking is concerned. 

Mr. Cuvuporr. According to the chronologic: al order of these docu- 
ments up to the point where Secret: iry of the Army Stevens called 
you into his office and told you what the policy should be, up to that 
point you had always recommended that the fee policy be retained. 
And when he ordered you to adopt the easement policy, then you wrote 
another document which adopted the easement policy ? 

General Rosrnson. That is correctly stated, sir. I did want to call 
attention to the fact that my memorandum of July 1, in paragraph 21, 
on the last page, did contemplate further studies being made on the 
subject. 

Mr. Cuuporr. Without objection, then, we will put the document 
of May 25, 1953, in the record, too. 

(The document referred to is exhibit 31 in the appendix. ) 

Mr. Cuuporr. As a result of this conference with Secretary of War 
Stevens, did you make a study or did you just change the policy with- 
out a study ? 

General Roprnson. Well, there was considerable studying done on 
it. There were drafts and redrafts and many consultations with 
experts and reference to the files before it evolved. Of course, it 
was a rather complex matter. I would say the problem was ade- 
quately studied. 

Mr. Cuuporr. Would I be wrong in saying to y 
don’t hesitate to tell me—that the Secretary of the Army made a 
policy and then told you to go out and find a reason to substantiate it? 

General Rorrnson. I don’t believe that is quite true; no, sir. He 
certainly indicated the policy and asked me to see that it was given a 
practical and workable implementation. 

Mr. Cuvuporr. Now, when you had these conferences with him was 
there anybody else present ? 

General Rosrnson. My recollection is that there was not, unless 
there was some member of his immediate staff there. I believe not. 
I recall one of the discussions was on an airplane, but he and I were 
the principals in the discussion. 
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Mr. Cuuporr. Before the final easement policy was announced, did 
the Secretary of the Army make any visits to any of the reservoirs or 
the lakes, together in your company ? 

General Roprnson. Yes, sir. We visited Benbrook Reservoir near 
Fort Worth, Tex., early in July 1953. 

Mr. Cuuporr. Was there anybody else present other than you and 
the Secretary of War at that time? 

General Roprnson. Yes, sir; we brought down several people. He 
had his aides and then we were met by representatives of the Corps 
of Engineers and others in Fort Worth. I had asked that the various 
elevations in Benbrook Reservoir, since it was more or less typical 
of at least a large number of our reservoirs, be flagged out which we 
observed both from the air and from the ground. 

Mr. Cuvporr. Why was Benbrook chosen other than some other 
project ? 

General Roprnson. Two reasons. One was the condemnation of the 
Richardson property which had come up to the Secretary for con- 
demnation and a decision was pending with the Secretary as a result 
of my letter of, I believe, June 9, on the subject, and I believe that 
is one of the reasons he wanted to see us. 

At the same time he had directed this policy study be made and 
I had informed him that I considered Benbrook as a typical reservoir. 

Mr. Cuuporr. You say there was a condemnation of a Richardson 
property? Was that the name of the man who owned the property ? 

General Rogrnson. Yes, sir. 

Mr. Cuvporr. What was his full name? 

General Roprnson. I know him as Sid Richardson. 

Mr. Cnuuporr. And the Corps of Engineers wanted to take this 
property for reservoir purposes, is that right? 

General Roprnson. Yes, sir. 

Mr. Cuuporr. And you wanted to buy it from him? 

General Rortnson. Yes, sir. 

Mr. Cuuporr. And he wouldn’t sell it so you proceeded with con- 
demnation proceedings ? 

General Rorrnson. That is right. 

Mr. Cuuporr. As a result of those condemnation proceedings, this 
visit to the Benbrook property and the Richardson property was 
made by you and your staff and the Secretary of the Army and his 
staff, in order that you could look over this situation so there might be 
some reason found not to buy the property, but to acquire an easement 
onit. Is that right? 

General Roptnson. I think the Secretary wanted to go into the 
merits of both sides of the case as well as use the trip as an opportunity 
to make up his own mind on the policy which was pending at that 
time. 

Mr. Cruporr. Was Richardson present, too, when you made the 
inspection ? 

General Rosrnson. Not at the inspection. Richardson did see the 
Secretary in my presence along with his attorney and some others. 

Mr. Cuvporr. Was that in Texas? 

General Roptnson. In Fort Worth, yes, sir. 

Mr. Cuuporr. And you had a talk with Richardson and his law- 
yers, the Secretary and yourself in an office somewhere in Texas? 
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General Rosrnson. Yes, sir. In a hotel room, I think it was. I 
have forgotten the exact hotel. 

Mr. Cuuporr. You were the advocate for the fee purchase and he 
was the advocate for the easement arrangement ? 

General Ropinson. It is my recollection that on that occasion the 
Secretary simply heard the attorney and took the matter under ad- 
visement. I didn't argue the case before the Secretary at that time. 

Mr. Cuuporr. Did the Secretary ever ask your opinion after that 
to determine whether or not the attorney for Richardson was right 
or wrong, and whether it would be well to acquire the fee rather than 
the easement ? 

General Roprnson. My recollection of what the Secretary told me— 
I know he said down there—he said, substantially, “I am not going 
to make up my mind on this until I have had a chance to look at the 
thing back in my office and we will decide the Richardson case on the 
basis of the overall policy when that has been determined.” That was 
his attitude. 

Mr. Cuuporr. As a result of the new overall policy the condemna- 
tion proceedings were stopped. 

General Rosrnson. I believe they were modified and not stopped. 
We offered to modify them to conform with the new policy. They 
were abated. 

Mr. Cuuporr. That is another way of saying stopped. 

You then entered an agreement for an easement with Richardson 
for this property? Is that right? 

General Rosrnson. It is still in court. 


STATEMENT OF C. C. CASEY, PLANNING AND PURCHASE BRANCH, 
REAL ESTATE DIVISION, CORPS OF ENGINEERS 


Mr. Cassy. Mr. Richardson’s property had been condemned during 
the time that Secretary Pace was in the Secretary’s Office. In this 
case Mr. Richardson had opposed the taking of his land and had filed 
proceedings in court. The Government in this case had title to Mr. 
Richardson’s property by the filing of a declaration of taking and title 
immediately vested in the Government. 

The proceedings that he filed questioning the authority of the Secre- 
tary of the Army to condemn his property was then pending as an 
answer to the condemnation proceedings. There had been prior to 
this time motions filed in the court to take depositions of one form 
or another of Secretary Pace which had never been acted upon. There 
was an appeal taken to the circuit court by Mr. Richardson’s attorney— 
not at this time but this was all in the process of happening—and as 
of today the proceedings briefly stated that the Government has 
title to Mr. Richardson’s property, the fee title to all the land that was 
described in the declaring of taking proceedings, but he has possession. 

Mr. Cuuporr. Do you remember when Mr. Richardson acquired 
this land? 

Mr. Casey. I couldn’t tell you today. The information could be 
supplied. It was sometime shortly prior to that time. 

Mr. Cuuporr. It was shortly prior to the time the authorization 
was made to construct the reservoir at Benbrook; isn’t that right? 

Mr. Casey. I just don’t know when he acquired it. 
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Mr. Cuuporr. Don’t your records indicate that he came to the 
Corps of Engineers sometime in 1950 and asked the Government to 
merely take a flowage easement over the land? 

Mr. Casey. I can’t answer that. I can find out. 

Mr. Cuvuporr. Will you get that for us? 

Mr. Casey. Yes. 

(The information requested follows :) 


INFORMATION SUBMITTED BY CorRPS OF ENGINEERS AS TO WHEN RICHARDSON 
Acqurirep TiTLE TO Tract No, B-108 


Tract No. B-108, containing 1,207 acres, is out of an ownership of 2,509.05. 
acres acquired by Sid W. Richardson by the following-described deeds: 


1,329.3 acres from J. R. Sharp by deed dated September 26, 1946, for a recited 
consideration of $136,000. 


878.15 acres from Tom B. Owens by deed dated July 23, 1946, for a recited 
consideration of $87,815. 


301.6 acres from Tom B. Owens by deed dated January 1, 1947, for a recited 
consideration of $60,000. 

Mr. Cuuporr. Didn’t he want the shoreline and therefore offered 
you an easement rather than fee simple? 

Mr. Casey. Didn’t this arise after the condemnation proceedings 
had been filed ? 

Mr. Cuuporr. I don’t know. I am asking you. 

Mr. Casey. Actually, I think he and many others asked us to ac- 
quire a flowage easement in this area after we had instituted these 
land-acquisition programs. 

Mr. Cuuporr. Mr. Casey, what I am trying to show is that for 
3 years prior to 1953 he attempted to get the Corps of Engineers to 
do away with its policy of the fee simple and at the Benbrook Reser- 
voir, but it wasn’t until 1953, when Mr. Stevens became Secretary of 
the Army, that the policy was changed ? 

Mr. Casey. To go along with our filling in and getting this infor- 
— I will say that he did ask us to take a lesser interest in these 
ands. 

Mr. Cuuporr. Did he ever give you a reason why he thought it 
was better to do that than to take fee simple? There must have been 
a reason for it. 

Mr. Casey. Yes; that was the basis of his answer filed in the con- 
demnation proceedings, that we didn’t have the power to take it 
anyway. 

Mr. Cuuporr. In other words, he took issue with the Flood Con- 
trol Act of 1944? 

Mr. Casey. Yes; in the construction of the project. That was 
part of a presentment I think that he sent in one time. I don’t re- 
member the date. 

Mr. Cuuporr. What was on this land, if you know? Was there 
anything special that would make him want to keep title to it? 

Mr. Casey. Well, the only thing that I think that we were taking 
that had any value at all outside of this pasture land and some bottom 
land was a gravel pit, and that was not developed at that time. I 
mean not largely developed. We took a corral or a barn or something 
like that. Just improvement, but not his home. ; 

Mr. Cuuporr. There was no reason why he should object to selling 
that to the Government other than he thought the Flood Control Act 
of 1944 which gave you the right to buy that land was illegal ? 
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Mr. Casey. Yes, sir; I believe that is right. That is what he con- 
tested was our authority to take it. 

Mr. Cuuporr. Mr. Knox, do you have any further questions? 

_Mr. Knox. General Robinson, I believe you said that General Stur- 
gis had formed a conclusion based on his experience that the Govern- 
ment had been taking too much land. I would like to know whether 
you have formed a similar conclusion based on your experience. 

General Rostnson. If I may be permitted, I think I will have to 
make a long answer to this, Congressman, because it involves some 
changed thinking on my part. ; 

I have stated previously that my views as of July 1, 1953, were as 
expressed in this memorandum to the Secretary. As to the former 
policy—I do not agree, at the present time, that we should take as 
much land as was in the former policy. At the same time while I 
think there are many good features of the present policy, personally 
I do not concur with it in all respects. I feel it is restrictive at certain 
reservoirs, and has not enough flexibility provided in it to secure to 
the public, to the taxpayer who pays for the reservoir, and for the 
creation of recreational and fish and wildlife values, those values. In 
other words, my views fall between the two policies as of now. 

I might say that I also feel that both the policy that was in exist- 
ence before and the policy as it exists today are within and responsive 
to the applicable acts of Congress. I therefore feel that if that much 
difference in interpretation can be made legally, some clarification 
should be made legislatively on the subject. 

Mr. Knox. Your views are somewhat flexible then, are they not, 
General Robinson ? 

General Rostnson. My views would be flexible on each and every 
reservoir, sir. I would make a study of each one. Some of them 
would not have those values, but I believe that if those values exist 
there potentially that they should not inure to the benefit of the pri- 
vate landholder, but should be preserved, if it can be done at reason- 
able cost, to the public interest. 

Mr. Knox. General Robinson, in whom is responsibility vested in 
determining policy as far as the Corps of Engineers is concerned ? 

General Rosrnson. The Chief of Engineers working under direc- 
tives of the Secretary of the Army. 

Mr. Knox. And it was the candid opinion of the Secretary of the 
Army, Mr. Stevens, that the Federal Government was acquiring ex- 
cessive lands at reservoirs and dams and he asked that a study and 
a report be made to him? 

General Roptnson. Yes, sir. 

Mr. Knox. General Robinson, was this prior to the acquisition of 
the Richardson property? Was it started prior to the acquisition of 
the Richardson property ? 

Mr. Casry. I think that the acquisition was in 1951 or 1952 but it 
was during—the property was acquired by the filing of appropriate 
proceedings in the court, when Secretary Pace signed the declaration 
of taking and I am not sure when it was. 

Mr. Knox. Was it following the filing of the motions against the 
Government—by Mr. Richardson against the Government taking his 
Jand ? 
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Mr. Casry. No, sir. Do you mean questioning our authority to ac- 
quire the land ? 


Mr. Knox. That is right. 

Mr. Casey. No, sir. Our authority was questioned in his answer 
which was filed and that was during the time that Secretary Pace was 
in office and at the time he also filed motions for interrogatories and 
things of that nature in the legal proceeding. 

Mr. Knox. May I ask General Robinson “if he has knowledge of the 
cost of the Richardson property, in fee? 

Mr. Casey. I have that and I can supply it, but I am going to 
roughly say now $150,000 or $160,000. I will supply the exact amount. 
I can supply that. 

Mr. Cuuporr. What was the cost of the easement ? 

Mr. Knox. That was the question I was going to follow up with: 
What would be the cost to the Federal Government for easement rights 
on the property ? 

General Rosrnson. $1, I think. 

Mr. Casry. I will have to answer that this way. He made various 
proposals—through his attorney also proposals were made. At one 
time he wanted to be paid for the land that was to be permanently in- 
undated. Some of this would have water in the conservation pool. 
Then the easement area, at one time I am sure he mentioned $1. His 
attorney said, “We will give it to you for $1,” or something like that. 
There was some correspondence I believe or someone reported that. 

We have never appraised, that I know of at this time, the market 
value of the easement in that land because we owned the fee. 

Mr. Knox. It is apparent that Mr. Richardson, then was not in- 
terested in dollars, but was interested in the ownership of his property, 
is that correct? 

Mr. Casry. From his statements, yes. 

Mr. Knox. Was there any limitation on this easement that would 
restrict the general public access to the reservoir, or having access to 
the reservoir? 

Mr. Casey. As I say again, several proposals were made. I believe 
that his actual proposal that we considered most serious would restrict. 
It would be an easement from Mr. Richardson and the only place the 
general public could possibly get to the water across his land—access 
to it—would be when the water wasn’t at conservation pool level. 

Mr. Cuuporr. This would have given Mr. Richardson a private 
lake under the easement theory, wouldn’t it, and kept the general 
public off or it? 


Mr. Casey. I would say he had frontage on one, and that is only as 
to his land. 

Mr. Cuuporr. Isn’t it true, Mr. Casey, and I think General Robin- 
son knows something about this, that after Mr. Richardson made his 
offer of $1, or whatever figure it might have been, that a study was 
made by the C orps of Engineers and General Robinson then turned 
down the proposition in writing to the then Secretary of the Army, 
and he refused to accept the opinion of General Robinson; do you 
remember that, General ? 

General Roginson. Are you referring to the June 9, 1953, letter? 


Mr. Curuporr. Yes, 
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General Rostnson. I recall that, but I would like to point out the 
policy did not meet Mr. Richardson’ s desires and he disagreed with 
that. Secretary Stevens, in fairness to him, was well advised that 
this would not meet Mr. Richardson’s desires in adopting the policy. 

Mr. Cuuporr. Was there ever a conference between Mr. Richardson 
and Mr. Stevens in Mr. Stevens’ office in Washington, prior to Mr. 
Stevens trip to Texas? 

General Roprnson. I do not know, sir. I know his attorney was 
up in Washington. I did not myself see Mr. Richardson. 

Mr. Cuuporr. Do you know a man by the name of Dr. Gabriel 
Hauge? 

General Roprnson. Yes, sir. 

Mr. Cuuporr. He is the Administrative Assistant to the President 
for economics, or he was at that time, and it appears that he, in his 
personal capacity, or in his capacity as Administrative Assistant, was 
interested in the Benbrook problem, was he not ? 

General Roprnson. I do not recall that, sir. I do not recall deal- 
ings with him. 

Mr. Cuuporr. Do you remember a memorandum that you sent to 
him dated March 16, 1953? 

General Rosrnson. I haven’t refreshed my memory recently. 

Mr. Cuvuporr. I will show you this copy. 

General Rozrnson. Having refreshed my memory by seeing it, I do 
recall it. That would be information furnished by me. Apparently 
there was a telephone request from Mr. Benedict. 

Mr. Cuuporr. He told you the White House was interested in this 
problem and he wanted a report on it? 

General Roprnson. I have frankly forgotten the tenor of the con- 
versation, but I presumably was responsive to whatever he requested. 

Mr. Cuvporr. That is a full report on the problem to the White 
House ? 

General Rostnson. As of that time, yes, sir. 

Mr. Cuuporr. I would like to introduce this in the record without 
objection, and also the letter of June 9, 1953, where you advised the 
Secretary that you felt it wasn’t proper to take, under the circum- 
stances. 

General Roprnson. Yes, sir. 

Mr. Cuuporr. Without objection, let these two documents be in 
the record. 

(The documents referred to above are exhibits 2-B and 3—-L in the 
appendix. ) 

Mr. Knox. General Robinson, from the statement you have just 
made, I would be inclined to believe that the new policy adopted in 
1953 was not built around, or because of the Richardson case; is that 
right ? 

General Roptnson. That is right. I do not believe that it was. 

Mr. Cuuporr. Were there any other cases where a legal objection 
was made to the Flood Control Act of 1944 and visits were made to 
other reservoirs as a result of people offering easements, rather than 
selling the property in fee simple? 

General Rosrnson. There were many other cases of objections, yes, 
sir, but I am not aware of other trips by the Secretary. There were 
by our inspecting forces and administrative people. 
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Mr. Knox. Mr. Chairman, at that point I believe it would be well 
for the Corps of Engineers to furnish our committee other cases sim- 
ilar to the Richardson case, so that we may have full knowledge of the 
objections that were coming from landowners concerning the rights 
of the Corps of Engineers to acquire property that was owned 
privately. 

Mr. Cuuporr. I think we ought to have the information, but I think 
it would be well to observe at this time—and I think General Itsch- 
ner can corroborate me in saying that none of these cases involve fee 
versus easement, but only the amount of land being taken; is that 
right, General ? 

General Irscuner. I do not know. 

Mr. Cuuporr. Isn’t it true, in all complaints made to the Corps of 
Engineers, there was never a single complaint on the fees versus ease- 
ment policy, but only on the amount of land being taken in fee? In 
other words, the complainer said: 

“You don’t need as much land as you want to take;” is that right? 

General Irscuner. I recall at Albeni Falls, Idaho, there was defi- 
nitely a desire on the part of the local people to have easements taken 
over their property, and they objected very strenuously to the fee 
acquistion in that case. 

General Rosrnson. At Whitney Reservoir also, sir. 

Mr. Cuuporr. When you give us that list, break them down as to 
whether they were fee e against easement, bec ause that is the study we 
are making. 

(The information can be examined in the subcommittee files. ) 

Now, General Robinson, isn’t it true that the only reason Mr. Rich- 
ardson objected to the Corps of Engineers taking his property in fee 
was because if you did, it would be open to the general public for 
recreation purposes, and there are Negroes in Texas who would have 
access to this lake and he didn’t want any Negroes on his property? 

General Rogrnson. I have no personal knowl ledge of that, sir. 

Mr. Cuuporr. Very well. He never said that to ‘you? 

General Rosrnson. No, sir. 

Mr. Cuuporr. I have no further questions. 

Mr. Knox. I have a question that I believe I should direct to you, 
Mr. Chairman. Does the committee have any documentation of the 
Richardson legal objections ? 

Mr. Cuuporr. I guess that can be supplied by Mr. Casey. He did 
filea petition to set ‘aside the condemnation ; ; did he not ? 

Mr. Casey. Yes, sir; there were answers filed and we could get those. 

Mr. Knox. I request that the information be forthcoming, “and that 
it be a part of the record. 

Mr. Cuvuporr. Will you supply that for us, Mr. Casey? 

Mr. Casey. Yes, sir. 

Mr. Cuuporr. Thank you. 

(Subsequently the Corps of Engineers supplied to the subcommittee 
a printed copy of the transcript of record in Case No. 14,293, United 
States of America, appellant, v. S. W. Richardson, owner of Tract No. 
B-108, in Tarrant County, Texas, appellee, as filed on October 6, 1952, 
in the United States Court of Appeals, Fifth Circuit. That transeript 
of record, comprising a volume of 371 printed pages, is on file with the 
subcommittee as part of the record of these hearings.) 


95639—57——_6 
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Mr. Knox. We have memos of General Robinson as of the ist day 
of July 1953; and by General Sturgis as of the 13th of August 1953, 
to the Secretary, setting forth their recommendations, that were in- 
troduced into the record by Chairman Chudoff. 

Does the committee have any document from the Secretary or 
anyone else setting forth the views of the new policy which could be 
introduced into the record to present all points of view ? 

Mr. Cuuporr. I certainly have no objection to anything going into 
the record that will help the committee. 

Mr. Knox. The reason I asked the question, Mr. Chairman, is that 
I think we should have them all. If we are going to be able to write 
a report that this committee is going to be able to justify and have 
views of both sides, instead of just one side 

Mr. Cuuporr. I agree with you. I am willing to accept anything 
that will help us. Any of your records that you think will show us 
both Mr. Richardson’s reasons and, of course, the answers filed by the 
Corps of Army Engineers to his petitions, and so forth—and I think 
you ought to give us a copy of all the cases that you have where this 
problem was raised, because we are trying to make a study of it. 

General Rogrnson, I think the August 13, 1953, memorandum, plus 
the subsequent instruction issued by the Chief of Engineers, a multi- 
ple letter in October, pare’ clearly set forth the explanation. I have 
forgotten the date. I understand it is October 12, 1953. 

Mr. Knox. General Robinson, I would like to ask you one further 
question: Did Secretary of the Army Stevens ever put his views and 
recommendations in writing, or were they oral ? 

General Roprnson. So far as his instructions to me were concerned, 
they were oral. Whether he made any report to higher authority or 
not, I do not know. 

Mr. Knox. May we have you determine whether or not you have 
anything on record in a documented form from the Secretary of the 
Army Stevens on the question of the policy established in 1953 ? 

General Rosrnson. I believe he signed the letter to the Secretary of 
the Interior, transmitting the policy for discussion, if I recall, but I 
don’t recall anything in writing that ever came down. 

Mr. Cuvporr. General Robinson, after the policy was finally 
adopted, the new policy which the corps is working under now, in 
October 1953, was there not some objection to the new polic ‘y? Were 
there not men in the administration who said it aul be more re- 
strictive, that they were not even satisfied with the new policy ? 

General Rostnson. I believe that is true; yes, sir. 

Mr. Cuvporr. Was that the Deputy Secretary of Defense, Mr. 
Anderson ? 

General Roprnson. Yes, sir. 

Mr. Cuuporr. And asa result of his complaint about the new policy 
which was finally adopted, was there a meeting between you, Mr. 
Anderson, and President Eisenhower in the W hite House ? 

General Roprnson. Yes, sir; that is correct. 

Mr. Cuuporr. That was on July 23, 1954? 

General Roprnson. Yes, sir. 

Mr. Cuuporr. To the best of your recollection, would you tell us 
what happened at that meeting? 

General Roprnson. That was a briefing for the President. The 
happenings at that meeting were set forth by me in a memorandum 











Lat 
ite 
Ve 


ng 

us 
he 
nk 
his 


lus 
ive 


ier 
nd 


ed, 
or 


ive 
the 


icy 
Vir. 


The 


um 


ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 73 


for the Secretary of the Army, inasmuch as he was my immediate 
superior, and had not been present at the meeting, under date of 
July 24, 1954, with 

Mr. Cuvuporr. Before you get to that, did not the President say he 
had received a personal complaint from Sid Richardson and there 
were 180 Federal projects, the cost of which was being greatly in- 
creased because you wanted to take them in fee? 

General Roprnson. That was a complaint; yes, sir. 

Mr. Cuvuporr. There was that personal complaint to the President. 
Then this conversation took place that you will tell us about. 

General Rosrnson. Yes, sir. 1 don’t know whether you want me to 
describe this verbally, since it is in the document, which the com- 
mittee has. 

Mr. Cuuporr. You can describe it generally and then we will put 
the document in the record. 

Mr. Knox. Before you proceed, Mr. Chairman, would it be per- 
missible to request information relative to the possibility of having 
any documentation of a direct complaint from Mr. Richardson to the 
President ? 

Mr. Cuuporr. Well, now, Mr. Knox 

Mr. Knox. We have had a lot of hearsay about letters or conversa- 
tions 

Mr. Cuuporr. Mr. Knox, you have raised that question and as 
chairman, I will have to rule on it. 

If it is a question of whether or not a matter should be divulged by 
the executive branch of the Government, the only one who can raise 
that question under the law is the executive branch of the Government. 

A Member of Congress has no right to object to a question by a 
Member of Congress, and since the information we have was given to us 
without objection, then I can see nothing wrong with it going in the 
record. 

Mr. Knox. Well, Mr. Chairman, I certainly was not challenging 
anyone at all, but I did feel if we were going to have pertinent infor- 
mation, information that we could directly look to in a record, that 
if this is available from the corps—I am not asking for it from the 
President—if the Corps of Engineers were furnished a copy, or a 
letter from the President relative to the Richardson case. 

Mr. Cuuporr. Well, I think I have no objection if there was a let- 
ter, and if you want to offer anything documentary to corroborate, to 
explain or to help your recollec tion—I have no objection to it, 
General. 

The only thing is that you were at this meeting and it isn’t any 
hearsay testimony, it is something that you heard “yourself, and the 
meeting took plac @, and I want to say frankly I don’t know whether 
there is anything wrong with it or not. All I want to do is get the 
facts. 

It might be after we complete this entire set of hearings we might 
determine that it is better to take easements than it is to buy the land 
in fee. We may recommend that the legislative committee of the 
Congress pass legislation to acquire easements rather than to take 
fees. I don’t know. 

What we are trying to do is find out whether or not the change in 
policy was a good and adequate change, and for the benefit of all the 
taxpayers of the United States, or whether or not it was for the pur- 
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ose of taking care of one man in Texas who wanted to have a private 
ake, and didn’t want any people running all over his land. That is 
what I am trying to get to, today. I mean, there is no secret about 
that. That is why I asked the question. 

Now, General, would you answer that question as to what happened 
there at the White House? 

General Rosrnson. Well, it was preceded a few days before by a 
call from Under Secretary of the Interior Tudor to me. He said we 
had been jointly asked to furnish certain data to the Director of the 
Bureau of the Budget as to the land acquisition, as they would call it. 
with the understanding that the President desired to be briefed by all 
the departments. 

There were several departments present, at a meeting with the Bu- 
reau of the Budget which preceded our conference with President 
Eisenhower. That was on the 21st. I met with Mr. Hughes of the 
Bureau of the Budget, Undersecretary Tudor of Interior, and Assist- 
ant Secretary Coke, of the Department of Agriculture, and discussed 
the subject matter. The President wanted to be briefed on land-ac- 
quisition policies being followed by Government agencies. 

He was particularly interested in being briefed on our existing 
policies which have the effect of reducing the amount of privately 
owned land, acquired for Government use. 

We were asked to prepare a brief memorandum for him setting 
forth our present real-estate holdings, as well as a brief statement 
of our land-acquisition policies, and what if any changes had been 
made to keep our acquisitions at an absolute mimimumn. 

That memorandum was prepared. We met again with Mr. Hughes 
on the 22d of July, at which time the policies of the Departments of 
Army, Interior, and Agriculture were again discussed. 

We were then told that we should be prepared to brief the Presi- 
dent on July 23. I was told that the main point the President wished 
was the policy being followed in our land-acquisition program for 
civil works, and the limits such policy placed on the extent of land 
being acquired for this purpose. I was informed that I was to 
accompany Secretary Anderson to the President’s briefing, which 
I did. Prior to the briefing, I had a discussion with Secretary An- 
derson, and the Assistant Secretary of the Army. 

Mr. Cuunorr. Is Secretary Anderson the person who was recently 
nominated to become Secretary of the Treasury but hasn’t been con- 
firmed yet ? 

General Rogrnson. Yes, sir. He was then Deputy Secretary of 
Defense. We had a meeting with him first in which he informed me 
he was personally opposed to two features of the new land-acquisition 
policy. One objection was that he did not agree that we should 
acquire exclusive title to 100 percent of the shoreline. 

It was his view that landowners owning land in the reservoir should 
hold some ownership to the water’s edge. He did not define that 
ownership. He also felt that our policy prohibiting buildings for 
human habitation within the easement areas is too restrictive and 
beyond a reasonably insurable risk. Later, clarification by him on 
our way back from the White House indicated a belief that he felt 


we were restricting buildings for human habitation to too high an 
elevation. 
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Mr. Cuuporr. This just occurred to me, General: Would the Dep- 
uty Secretary of Defense have authority to impose his opinions? 

Isn’t the Corps of Army Engineers under the jurisdiction of the 
Secretary of the Army ? 

General Roxsrnson. Yes, sir; that is true. However, the Secre- 
tary of the Army, in turn is, responsible to the Secretary of Defense. 

Mr. Cuuporr. And the Secretary of Defense is in turn responsible 
to the President, so you wouldn’t raise that question, and I think 
you are right about that. 

General Rosrnson. Well, I wouldn’t raise it. I was in no posi- 
tion to raise it. 

Mr. Knox. General Robinson, from your statement you have just 
made from the document, this was an overall, broad request. It was 
not directed at any particular project? 

General Rogrnson. It was comprehensive and the data the three 
departments furnished was rather comprehensive. My briefing with 
the President was chiefly on the policy. 

Mr. Cuuporr. Now, let’s keep the record straight. I want to keep 
straight in my mind: Wasn’t the Corps of Engineers requested by 
the proper authorities either in the Defense Department, the Depart- 
ment of the Army, or the White House, to review the status of the 
Benbrook Reservoir land acquisition with a view especially to the 
Richardson case, as a result of this meeting? 

General Rozinson. I don’t recall that. 

To the best of my recollection, we were asked to review our entire 
policy with specific reference to the two points which Secretary Ander- 
son had raised. 

Mr. Cuuporr. Isn’t it true the entire review and change in the 
policy was brought about by the complaints in the Richardson case? 

General Ropinson. It was brought about by the circumstances I 
have outlined here to the best of my knowledge, sir. 

Mr. Cuuporr. General, we have a rollcall we have to attend, and we 
have to recess. 

Mr. Knox. I would just like to ask the general one more question, 

In your opinion, General Robinson, would you have had the new 
policy if the Richardson case had not come before the Corps of 
Engineers? 

General Rogryson. I believe so; yes, sir. 

Mr. Knox. That is all, Mr. Chairman. 

Mr. Cuuporr. But, of course, the Richardson case sort of acceler- 
ated it, don’t you think? 

General Roprnson. It was under active consideration at this time. 

Mr. Cuuporr. The subcommittee will recess until 2 o’clock. 

(Whereupon, at 12:15 p. m., the subcommittee recessed, to recon- 
vene at 2 p. m. of the same day.) 


AFTERNOON SESSION 


Mr. Cuuporr. The subcommittee will be in order. 

General Robinson, I think before we recessed we had you and 
Secretary Anderson and the President at the White House. Will you 
continue where you left off? I believe you said you were briefing 
the President on the policy. 
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General Rosrnson. Subsequent to the White House meeting we were 
apparently called upon to draw up for discussion and consideration 
purposes a modification, or exceptions to the policy which would in- 
corporate the two ideas of Mr. Anderson. 

I think it is pertinent at this point to refer to a memorandum to 
oo Secretary of the Army, subject, Joint Land Acquisition Policy, 

Civil Works Projects, of August 18, 1954, submitted by General 
Sturgis. This letter sets forth the purported views of Secretary An- 
derson and proposes a means of accomplishing them. 

Mr. Cuvuporr. Do we have a copy of that letter, General ? 

General Rosrnson. I do not know. It was furnished to you by 
General Sturgis. Do you have a copy of it? 

Mr. Cuvuporr. Do you want to discuss that generally, and then put 
the letter in the record ? 

General Roprnson. Yes. 

Mr. Cuuporr. Without objection, the letter of August 18, 1954, i 
made a part of the record. 

(The letter referred to is exhibit 3R in the appendix. ) 

Mr. Cuuporr. Now, General Robinson, please address yourself 
particularly to Secretary Anderson's recommendations. 

General Rostnson. This is dated August 18, 1954, and paragraph 
3 of that letter is pertinent as to Secretary Anderson. 


3. Secretary Anderson explained to the President his views on the policies and 
discussed two objections which he has to such policies. One objection is that 
he does not agree that the Government should acquire exclusive title to the 
entire shoreline of the so-called permanent pool. Also, Secretary Anderson 
feels that the prohibition of buildings for human habitation within the ease- 
ment areas is too restrictive in that we prohibit construction of such build- 
ings at too high an elevation. 


It goes on to say: 


It was agreed that the Corps of Engineers would initiate a restudy in ac- 
cordance with the foregoing, coordinating the matter with you- 


the Secretary of the Army—— 


and Secretary Anderson, and with the Department of the Interior. The 
changes in the policy which are agreed upon would then be presented to Mr. 
Hughes for approval. 


Paragraph 4 says: 


4. To accomplish the directive of the President, it is proposed that the 
following exceptions be made in the application of the existing Interior-Army 
policy to any particular reservoir where so desired, and expressly indicated, by 
the particular State in which a project is located : 

a. In lieu of acquiring fee title to land in the conservation pool as defined 
in section 1-b of the joint land acquisition policy between Interior and the 
Army, and land above the conservation pool as described in section 1-c of the 
joint land acquisition policy between Interior and the Army, fee title will be 
acquired up to that level of the pool which is expected to be maintained regu- 
larly as a minimum (i. e., dead-storage level) and flowage easements will be 
acquired above that level; however, where a tract of land lies partly above 
and partly below the surface of the dead-storage pool, a flowage easement 
estate may be acquired over the whole of the tract. In any case, unrestricted 
public use of the water surface at any time is reserved. Fee title will be ac- 
quired for public-access requirements or other public purposes, including fish 
and wildlife, conservation and recreation, in accordance with applicable laws or 
for operational and maintenance purposes of the project. 

b. Buildings for human occupancy will be permitted on lands over which 
easements are acquired above the project design flood. (This has the effect of 
eliminating exceptions for higher elevations such as Benbrook). 
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Mr. Cuuporr. These were all recommendations by Secretary Ander- 
son; is that it ? 

General Roptnson. This was a memorandum from General Sturgis 
in which he suggested a manner in which Secretary Anderson’s 

views could be ine orporated i into the policy. 

Mr. Cuuporr. You had prior conferences in the Corps of Engi- 
neers with Sid Richardson’s attorneys, had you not ? 

General Rosrnson. I am sure our representatives had. I did not 
personally. 

Mr. Cuuporr. Is there anyone here who had conferences with Sid 
Richardson’s attorneys? Did Sid Richardson’s attorneys present to 
the Corps of Engineers a brief? 

Mr. Casey. Yes. 

Mr. Cuuporr. Do you have a copy of that brief? 

Mr. Casey. Yes. 

Mr. Cuuporr. When comparing this brief with the recommenda- 
tions of Secretary Anderson, are they not the exact recommendations 
that were made by Richardson’s attorneys in his brief ? 

Mr. Casey. I do not know. I would have to read it again. 

Mr. Cuuporr. Would you get the brief and submit it to the com- 
mittee, please ? 

Mr. Casry. Yes. It is not a brief. It is a presentment. 

(Subsequently, the Corps of Engineers supplied the subcommittee 
a copy of a 58-page document entitled “A Presentment to the Honor- 
able Robert T. Stevens, Secretary of the Army,” by Gillis A. Johnson, 
of Fort Worth, Tex., attorney for S. W. Richardson. 

(The “presentment” itself is undated. However, according to a 
memorandum dated July 16, 1953, from E. L. Early, attorney, Fort 
Worth district, to the district engineer, subject: Benbrook Dam and 
Reservoir Project, Texas, Civil Action No. 2025, Tract No. B-108, 
S. W. Richardson, file SWFRO, the “presentment” was “handed the 
Secretary of the Army by Mr. Gillis Johnson on July’7, 1953.” Be- 

cause of its length the “presentment” is not printed. It may be seen 
in the files of the subcommittee.) 

Mr. Cuuporr. Do you have a memorandum of November 6, 1953— 
subject, New Real Estate Project, Tract B 108, Benbrook Reservoir? 

General Roptnson. Yes. 

Mr. Cuuporr. I refer you to page 2 of that memorandum, para- 
graph 4, and I read: 

From the conversation with Mr. Johnson it appears that he and Mr. Richard- 
son are willing to settle on the following basis: 

a. That a clause be included in the deed prohibiting the general public from 


going on the land which abuts Mr. Richardson’s property lying between elevation 
694 and 697.1. 

e. Mr. Johnson indicated that he will insist upon the right to construction 
of habitable structures down to elevation 724. Mr. Johnson stated that if his 
client is not permitted to construct buildings on his land that the taking of 
a flowage easement of these lands would cost the Government almost the same 
as the taking of fee title, since the restrictions would limit the use of the land 
for grazing purposes only. Mr. Johnson also made some statements indicating 
that he is of the opinion that the possibility of flooding to an elevation above 724 
is extremely remote. Mr. Johnson stated that he based his opinion on statements 

made in correspondence between Office of the Corps of Engineers. 


Now, those points recommended to the Secretary of the Army in 
the memorandum by General Sturgis are exactly the same as recom- 
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mended by Mr. Johnson in this memorandum of November 6, 1953; is 
that not correct, General Robinson ? 

General Roprnson. May I have the question again, please? 

Mr. Cucporr. Are not these recommendations that were made by 
Mr. Johnson to the Corps of Engineers exactly the same as the recom- 
mendations made to the Secretary of the Army in the memorandum to 
him from the Corps of Engineers ? 

General Ropnrnson. I have this letter. 

Mr. Cuuporr. Here is the letter from General Sturgis to the Secre- 
tary of the Army setting forth the points asked for by Mr. Johnson, 
Mr. Richardson’s attorney. 

General Roprnson. They appear to be the same with this single ex- 
ception. General Sturgis recommends: 

To accomplish the directives of the President it is proposed that the following 
exceptions be made in the application of the existing Interior-Army policy to any 
particular reservoir where so desired and expressly indicated by the particular 
State in which a project is located. 

Mr. Cuuporr. I do not think that you understood the question. I 
wanted to know, not what General Sturgis recommended, but whether 
or not the recommendations made by Mr. Johnson, Mr. Richardson’s 
attorney, were one and the same as recommended by Secretary Ander- 
son at the White House conference. 

General Roginson. In his conversations with me Secretary Ander- 
son did not go as far as Mr. Richardson and his attorney desired. He 
only stated that he felt that the original landowner should have some 
frontage on the permanent pool. He even discussed a sliding scale. 
How it was to be applied I do not know. His ideas were not definite. 
He did not attempt to define it. Mr. Richardson, as I undestand it, 
wanted all. There was that difference between the two. 

Mr. Cuuporr. They both recommended going to the water level ? 

General Roprnson. Yes. 

Mr. Cuuporr. After the President was briefed by Mr. Anderson and 
by you, Mr. Anderson stated the case for easement and you stated the 
case for title to the President, is that not so? 

General Roprnson. I explained the policy promulgated in October 
1953. I did not go beyond that. 

Mr. Cuuporr. Did the President make any comment, or did he make 
any recommendations as the result of the briefing ? 

General Roprnson. As I understand it, the result was that the 
Department of the Interior and the engineers were to get together with 
a view to providing in our policy for landowners to retain a portion 
of their riparian rights and to restudy the upper limits below which 
structures could not be built for human habitation. It was as the 
result of that study that General Sturgis’s letter to the Secretary of 
the Army was written. 

Mr. Cuuporr. And by which you adopted the policy of October 
1953, which was the policy that the Secretary of the Army, Mr. 
Stevens, wanted to be adopted all along? 

General Rosrnson. That was the net result later. The one to which 
I was referring was the one which was the means of incorporating 
Secretary Anderson’s views. That came to naught. It was never 
adopted. 
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There is, further on, an additional letter that General Sturgis wrote 
to the Assistant Secretary of the Army, Mr. Roderick, April: 21, 1955, 
in which he stated: 


I believe that the currently approved joint policy of the Department of the 
Interior and the Department of the Army is basically sound and recommend 
that it be retained in substantially its present form to insure the benefits con- 
templated at the time of project authorization may be realized. 

I do not believe there is anything further after that. No action 
was taken. 

Mr. Cuuporr. On the last page of the memorandum which you are 
reading from I would like to quote. General Sturgis said: 

I cannot emphasize too strongly my apprehension of a recent policy develop- 
ment in this field. The elimination of Government fee holdings in lands above 
the dead storage pool and any increase in liberality with regard to structures 
in the reservoir area which are proposed will permit serious encroachment upon 
our ability to accomplish project purposes. 

So up until the last minute General Sturgis felt you were on very 
thin ice in adopting a new policy; is that right ! d 

General Rozrnson. No. This refers to the later change proposed 
by Secretary Anderson. 

Mr. Cuuporr. But he did feel it was not the proper thing to do. 

General Rosrnson. He felt that the adoption of Secretary Ander- 
son’s suggested changes in the policy was not the proper thing to do. 
He felt very strongly on it; yes. 

Mr. Cuvporr. Without objection, the memorandum of April 21, 
1955, is placed in the record. 

(The document referred to is exhibit 3S in the appendix.) 

Mr. Cuuporr. As a result of these various conferences between 
Richardson, his attorneys, Secretary Anderson, Secretary Stevens, 
you, Genel ‘al Sturgis, and the President, what did the policy finally 
develop into, and what is the policy at the present time ? 

General Rozsinson. The present policy is that promulgated in Oc- 
tober 1953. It has not been changed as a result of those conferences. 

Mr. Cuuporr. What is the status of the Richardson case? 

General Rosrnson. I will have to ask Mr. Casey that. 

Mr. Casey. This morning you asked me some questions about this 
and I have some information about it now. 

The answer is that the case is still pending in the Federal court at 
Fort Worth. 

Mr. Cuvporr. Are your solicitors or the United States attorney, 
or whoever is handling the matter, strongly fighting the petition of 
Mr. Richardson, who alleges that the present policy is in violation of 
the Flood Control Act of 1944? 

Mr. Casry. That question was resolved, sir, in the motion that was 
filed. It was a rather technical thing, but to get the picture of what 
actually happened could I repeat it rather chronologically ? 

Mr. Cuuporr. Yes. 

Mr. Casry. The total ownership of the Sid Richardson land is 
2,259 acres. In July of 1950 a condemnation petition was filed cover- 
ing fee title to 1,460 acres. An amended petition and a declaration 
of taking were filed in November of 1950 covering 1,207 acres. Mr. 
Richardson filed an answer contesting the Government’s authority to 
take the land in August of 1951. 
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On June 30, 1952, the district court, on a series of motions which 
were filed in connection with the contesting of interrogatories, which 
Secretary Pace did not answer on the advice of the Department of 
Justice due to a technical matter, ruled that the Government’s posses- 
sion was revoked. Thereafter, an appeal was taken to the circuit 
court and the circuit court in May of 1953 upheld the ruling of the 
district court, meaning that the Government did not have posses- 
sion, but they did not go into the merits of the case. As the matter 
now stands, the Government has on deposit $162,000 as payment for 
fee title to 1,207 acres of Sid Richardson’s land. 

Mr. Cuuporr. That is the status of the case? 

Mr. Casry. Yes. It has been brought to our attention that the 
judge has informally told them that he would like to get the case on 
trial, and I suppose that it will come up on the docket. 

Mr. Cuuporr. When was the decision rendered ? 

Mr. Casey. Which decision ? 

Mr. Cuuporr. The last decision of the court of appeals? 

Mr. Casry. May 6, 1953. 

Mr. Cuvuporr. And no effort was made to enforce that decision ? 

Mr. Casey. It has not been called for trial. The judge has not 
called it for trial. 

Mr. Cuuporr. It would have to be ordered down for trial either by 
the plaintiff or the defendant. Somebody would have to move for 
trial in a Federal court. 

Mr. Casey. I think the judge can also call it for trial. 

Mr. Cuuporr. Under the Federal rules of civil procedure one of the 
parties has to file the motion to place a case on trial, otherwise, it can 
be at issue for 120 years, or until such time as the clerk decides to 
clear the docket. Who is going to move to place it on the trial list? 
Why has not your office moved to place it on the trial list ? 

Mr. Casey. After a case is filed with the Department of Justice 
we are just about out of it. The Department of Justice controls 
it. 

Mr. Cuuporr. Then Mr. Brownell’s department has to move the 
case on the trial list? 

Mr. Casry. They have jurisdiction of the case and control of it. 
We do not have much to do with it. 

Mr. Cuvporr. As far as you know, they have taken no action ? 

Mr. Casey. I understand that there is a motion to get it on trial. 

Mr. Cuuporr. It has been called for trial and adjourned from time 
to time? 

Mr. Casey. I do not think it has been adjourned from time to time. 
I think that it was filed. 

Mr. Cuuporr. In other words, it has been marked “Not reached”? 

Mr. Casey. That is the position. 

Mr. Cuuporr. Do you know anything about the list in Texas? Are 
they 4 years behind? 

Mr. Casey. I do not know. 

Mr. Cuvporr. Would you be in a position to get that information 
for us? 

Mr. Casey. Yes. 

Mr. Cuuporr. We will not burden you with that. We will write a 
letter to the clerk of the United States district court, or to the Attor- 
ney General, and see if we cannot find out the status of the case. 
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Mr. Casey. I would not know. I would have to ask them. 

Mr. Cuuporr. So far as you are concerned, the case is at issue and 
you are awaiting a decision ? 

Mr. Casey. Yes. We have title to the land, of the 1,207 acres. 

Mr. Cuuporr. In the meantime, are you doing anything about the 


reservoir, and are you operating it in accordance with the Flood Con- 
trol Act of 1944? 


Mr. Casry. Yes. 

Mr. Cuuporr. Have recreation facilities been opened up ? 

Mr. Casey. On his land? 

Mr. Cuuporr. Yes. 

Mr. Casry. No, sir. There are no recreational facilities on his 
land that I know of. 

Mr. Cuuporr. Under the Flood Control Act of 1944 is it not per- 
missive for the Corps of Engineers to open up recreation tracts on 
these lands abutting Government reservoirs ? 


Mr. Casey. We do not have possession of his land, sir; we only have 
title to it. 


Mr. Cuuporr. Just title? 

Mr. Casry. Yes. 

Mr. Cuuporr. Have you ever tried to get possession as a result of 
having title? 

Mr. Casry. The court said we did not have possession. 


Mr. Cuuporr. The court said that you had title but that you can- 
not take possession ? 


Mr. Casey. That is right. 

Mr. Knox. Is it not true on that point, according to your testi- 
mony, that the court reversed the ownership of the Government as far 
as the land is concerned ? 

Mr. Casey. The court rules that because we did not comply with 
some of the technical rules of Federal procedure with regard to fur- 
nishing interrogatories and answers, that they in their discretion would 

take possession away from us, but they never did reverse the declara- 
tion of taking which gave us title. That is about the ruling. 

Mr. Cuuporr. Are you not under a duty in a situation like that, 
where you have put up the money and you have title to the land, 
to do something about it? 

Mr. Casey. The Department of Justice has control of the case. 

Mr. Cuuporr. And as far as you know, they have done nothing 
about it? 

Mr. Casey. I would not say that. We got ready for trial before. 
We have been preparing for trial and for some reason it was not called. 
T do not know. 

Mr. Cuuporr. We will have to find out. I would not attribute that 
to you. 

Mr. Moss. As I understand the answer to a question of a few min- 
utes ago, you stated that a portion of the land is flooded as a result 
of the reservoir ? 

Mr. Casey. Presently. 

Mr. Moss. Are we talking about the same taking of land here? 

Mr. Casry. Yes. 

Mr. Moss. Then you have both title and possession ? 

Mr. Casey. In one sense we are guilty of trespass, I believe. We 
are operating the project. That is all we can do. 
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Mr. Cuuporr. Has anything been done to stop Mr. Richardson from 
digging that gravel out of the land that you have title to? He is tak- 
ing gravel out of the bed of the lake, is he not ? 

Mr. Casry. When we get to trial, sir, I believe we will have an ac- 
countine for the gravel taken out. 

Mr. Cuuporr. Are records being kept of the gravel being taken 
out ¢ 

Mr. Casey. Yes. . 

Mr. Cuuporr. That is being sold to the Texas Road Commission 
for the building of roads? 

Mr. Casey. We know how much gravel he is getting. At least the 
district enginest claims our men know. 

Mr. Cuuporr. Do you have a man standing there to watch him, o1 

are you takin obi is word for it? 

Mr. Casry. I believe that I would believe what the district engineer 
reports. 

Mr. Cuuporr. What does he report? 

Mr. Casry. They are tak ing gravel. I _ ive never asked him how 
many y ards of gravel he has taken out. He knows. 

Mr. Cuvporr. Do you not think that that would be a way of bring- 
ing the matter to a head, by going into court and asking for an injune- 
tion saying that he does not have title to the land and therefore he 
has no right to take gravel out of the bed of the lake ? 

Mr. Casry. That would be one way. It has been discussed, 
understand. 

Mr. Cuuvorr. That would not take 4 more years, I hope. 

Mr. Casry. Justice is doing this. After we refer it to Justice we 
are through with it. 

Mr. Cuuporr. You feel that you have done everything you can 
possibly do in the circumstances? It is now up to the De partment 
of Justice and anything that has to be done now has to be done } by the 
Justice Departnient ? 

Mr. Casey. .\s far as the trial goes, yes: but as you mentioned 
about the gravel, we are trying to protect the Government’s interest 
to that extent, and we are using the land. 

Mr. Cnuporr. The Justice Department has nothing to do with the 
gravel, does it? 

Mr. Casey. We are keeping track of that. 

Mr. Cuuporr. You are just keeping track of it? 

Mr. Casry. Yes. 

Mr. Cuuporr. You have referred to the fact Richardson is taking 
gravel out of this lake and they have done nothing about it as far as 
you know ? 

Mr. Casry. The Department of Justice knows he is removing the 
gravel. 

Mr. Cuuporr. They have not done anything about it ? 

Mr. Casey. Not to my knowledge. 

Mr. Moss. How do they know? 

Mr. Casey. I suppose our district engineer has discussed it with 
them. The case is discussed quite frequently. 

Mr. Moss. Have you formally informed them ? 

Mr. Casey. I have not. 

Mr. Moss. Should you not? 
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Mr. Casey. I would be surprised if the Department of Justice has 
not been informed by the district engineer. 

Mr. Moss. Do we leave these things to chance, or do you formally 
undertake the transmittal of this information? 

Mr. Casey. I do not know. I will tell you what I assume. [ as- 
sume the district engineer wrote them at the time because Sid Richard- 
son’s attorney brought the gravel matter up in his presentment, or at 
a later date, 

Mr. Moss. Should we not be certain that they have been properly 
informed of the concern of the engineers over the taking of the gravel 
from this land? 

Mr. Casry. Oh, yes. I think we should know. Your question is 
whether we have written a letter to the Department of Justice? 

Mr. Moss. Yes. 

Mr. Casey. I can tind out. I am sure we have written a letter. 

Mr. Cuuporr. If a letter was written you would have a copy? 

Mr. Casey. Whether we would have it or not, 1 would doubt. 

Mr. Cuuporr. Who would have it? 

Mr. Casry. The district engineer. 

Mr. Cuuporr. You could get it from him? 

Mr. Casey. If there was such a letter, yes. 

(The document was supplied by the Corps of Engineers. It is ex- 
hibit 2c in the appendix.) 

Mr. Cuuporr. Do you know anything about the value of gravel? 

Mr. Casey. I cannot categorically answer that. I know somewhat. 

Mr. Cuuporr. What is gravel worth a yard in Texas? 

Mr. Casey. I would not answer that. I do not know what it is 
worth a yard. 

Mr. Cuuporr. Do you know how much they have taken out? Do 
you know how much they take out in a week, a day, or a month? 

Mr. Casey. We can find out. We are keeping a record of what is 
being removed. 

Mr. Cuuporr. Can you get for the subcommittee the amount’ of 
gravel, if you have such a record, that is being taken out per day or 
per month, or whatever way you want to work it, and also the market 
value of gravel per yard, so that we can see how much money is in- 
volved in this situation? If the Justice Department is not worried 
about it, I can assure you that the Congress is. 

Mr. Casey. We are worried, too. That is why we are keeping a 
record of it. 

Mr. Cuuporr. You have put it in the hands of the Department of 
Justice so you say that you have done everything you can, so you are 
not worried about it any further. I would think that you would 
worry about it. 

Mr. Casry. We are keeping a record of it. 

Mr. Cuuporr. Let us find out how much there is and how much it is 
worth. I think that would be a nice thing to know. Of course, if 
there is a copy of that letter, you will send it to the committee. 

Mr. Cassy. Yes, or I will notify you how Justice was notified. 

(Subsequently on October 2, 1957, the Corps of Engineers advised 
that the amount of gravel removed since the filing of the Declaration 
of Taking was about 1,050,000 cubie yards. ) 
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Mr. Knox. Mr. Casey, could you inform the subcommittee on the 
court decision which revoked the Government’s jurisdiction over the 
property? What did it contain? 

Mr. Casey. I would not try to go into the old decision without re- 
reading it. I would not know. The gist of the decision was this, that 
the Government held the title. The court order was to the effect that 
Sid Richardson had possession and the Government held the title. He 
lost possession tlieoretically when we filed the declaration of taking. 
It was our land. He now has possession and we have title. 

Mr. Knox. Mr. Casey, the Federal Government obtained the land 
through condemnation proceedings; is that right ? 

Mr. Cassy. Yes. 

Mr. Kwox. And the title came from that source without any title 
being assigned by Mr. Richardson to the Federal Government; is that 
correct ? 

Mr. Casey. That is correct. I might say this—the minute we filed 
the declaration of taking and put the money in the court, we get title 
unless the judge makes some ruling that we do not get it, but title be- 
longs to the Government. No one else has the title. 

Mr. Knox. I believe the court decision is pertinent as far as this 
committee is concerned. As I understand from statements that you 
have made, the court reversed the Government’s position of ownership 
and turned the ownership or possession back to the original owner, 
Mr. Richardson; is that correct ? 

Mr. Casey. I believe the intent was the abatement of the proceed- 
ings for the Government to own the land, the possession of the land 
by the filing of a declaration of taking, by the iuthive of the Govern- 
ment to comply with the Federal rules of civil procedure in relation 
to filing of interrogatories and taking depositions. 

Mr. Cuvporr. I have a copy of the decision. It says the case of the 
United States of America, appellant, v. S. W. Richardson, Owner of 
Tract B 108 Tarrant County, Texas, appellee, in the United States 
Court of Appeals for the Fifth Circuit, No. 142,93, decided May 6, 
1953, argued before Judge Hutcheson, chief judge, and Borah and 
Russell, circuit judges (204 F. 2d 552). The opinion was written by 
Circuit Judge Borah and the order of the district judge was as 
follows: 

It is ordered that this cause be not now dismissed, but that such cause and 
any prosecution of it by petitioner as against S. W. Richardson and tract B-108 
is hereby abated, (2) that any and all orders for possession of the tract B—108 
heretofore entered are set aside, and any possession, right of control, dominion, 
or use under such orders for possession now asserted or hereinafter attempted 
to be asserted by petitioner are hereby declared to be without authority, and 
all judicial writs of possession, process, and remedies for relief invoked by peti- 
tioner against S. W. Richardson, and tract B-108 are hereby withdrawn and 
suspended. 

Mr. Kwox. I would take from the court decision that Mr. Richard- 
son was restored or had full possession restored to him by the court 
order until further court decisions were forthcoming. 

Mr. Cuuporr. That is correct, Mr. Knox. 

Mr. Knox. What is possession? Is possession limited or is posses- 
sion full jurisdiction over the so-called land in dispute ? 

Mr. Casey. Are you asking me? 

Mr. Knox. Yes. 
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Mr. Casey. I do not know, sir. I think we exercised in one sense 
possession because we cleared these lands. I think we cut down the 
trees. 1 do not know whether that was done before this order was 
issued or during the time that it was held in the court the first time 
that. he tried to get the interrogatories filed. As far as we are con- 
cerned the court says he got possession; we cleared the land, and we 
have the water on it today. 

Mr. Knox. Without any further objection from the original owner ? 

Mr. Casey. As far as I know, there has not been any. He might 
have said something to the district engineer, but we are operating the 
project. 

Mr. Cuuporr. Mr. Casey, is it not true that this matter has not 
been concluded because of the fact that Mr. Richardson’s attorney, 
Mr. Johnson, asked for leave to take depositions from the Secretary 
of the Army, Mr. Brucker, and he refused to be served with a copy 
of an order to take depositions. 

Mr. Casey. I did not think it was Secretary Brucker, sir. I re- 
member that this came up under Secretary Pace. If it were Secretary 
Buckley, it must have been just recently. I do not know about that. 

No one has ever told me that. 

Mr. Cuuporr. It appears to me, from what I hear today, that no one 
is cooperating to tr y to get this thing decided. ‘They are just leaving 
it in status quo. What is happening to all this gravel which is coming 
out? Is Mr. Richardson selling it? Does your Army engineer know 
that ? 

Mr. Casey. First, I want to answer one part of your question. I 
have been informed by the lands people of the Fort Worth office, who 
have control of this acquisition so far as our office is concerned, that 
the district attorney is attempting and has attempted to get this case 
tried. That answers the question as to whether we had done anything. 
As to the next point about the gravel, some of the gravel is being sold 
and some of the gravel is being stockpiled. The most I can say is 
that I am certain we know how much gravel has been removed, and, 
since we have title to the land, we certainly have title to the gravel, and 
we propose that there would be an accounting at any time that we 
tried to settle the case. 

Mr. Cuuporr. It seems to me that the effect of the abatement order 
leaves Richardson in the possession of the land down to the waterline. 
Therefore, you-do not have to apply the policy, and Richardson has 
in effect a private lake. You have the water. The public cannot 
come in for recreation purposes. The whole act of Congress is being 
ignored because nobody is trying to do anything about it. Does that 
desc ribe it to you? 

Mr. Casey. He certainly has possession of all his land, to and below 
the waterline. He can run anyone off, I suppose, under the court 
order, sir. 

Mr. Knox. What further requirements do the corps need in order to 
operate the reservoir than they have today? 

Mr. Casey. Than the possession we are now exercising on our own? 
We are doing it. I do not think we need any more than what we are 
doing. 

Mr. Knox. In other words, you have ample authority and have not 
had any barriers as far as operations are concerned ? 
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Mr. Casey. I guess that is right. As far as I know there has been 
no objection to putting the water on there. At least I have never 
heard of any. 

Mr. Knox. May we go back to 1951, which I believe was the year in 
which the project was started. Is that correct? 

Mr. Casry. I do not believe so, sir. It was before that. 

Mr. Knox. What year was the project started ? 

Mr. Cuvporr. I think November 1950 is the correct date. Iam not 
sure. 

Mr. Gurner. That was condemnation. 

Mr. Casry. That is when we took the land. When we started in for 
construction might have been a little before that, I am not sure. 

(Nore.—Construction was initiated in May 1947.) 

Mr. Knox. At that time you deposited with the Attorney General 
the necessary funds for acquisition. 

Mr. Casrty. With the court. 

Mr. Knox. You deposited with the court ? 

Mr. Casey. With the court, sir, the Federal district court in Fort 
Worth. This money was put up with the court. 

Mr. Knox. I understand it has been the policy and the law where 
you have to go through condemnation proceedings that you deposit 
funds at the disposal of the Attorney General. 

Mr. Casey. Sir, the way the matter is handled, the Attorney Gen- 
eral is told that funds w ill be made available by the district engineer, 
and the district engineer writes a check which is given to the United 
States attorney and that represents the estimated compensation for that 
land. It is deposited in the registry of the clerk of the court in the 
district in which the case is filed: The Attorney General does not get 
the check, sir. 

Mr. Knox. This happened in a period of time when it was the policy 
of the Corps of Engineers to get in fee title the ownership of the 
property, is that correct ? 

Mr. Casey. Yes, sir; we have fee title to the property. 

Mr. Knox. Since that period there has been a new policy established, 
is that correct? 

Mr. Casry. Yes, sir; it was subsequent to the filing of the declaration 
of taking. 

Mr. Knox. Was the court order prior to the period of time at which 
the money was deposited 4 

Mr. Casry. Yes, sir; the money was deposited in November of 1950. 
The proceedings as to the plan in w hich the district court ruled in 
revoking the possession was June 30, 1952. The opinion of the circuit 
court of. appeals was May 6, 1953. 

Mr. Knox. This shows, then, that the acquisition of this land was 
prior to the present administration. In 1950 you wanted to acquire 
the land and you deposited the money in order that money would be 
available for the purchase of the property. Then in June 1952 the 
court reversed the Government on the acquisition of land and returned 
that possession of the land back to the original owner with full pos- 
session. Then in 1953 it went to the court of appeals. As I under- 
stood you to say, the court of appeals upheld the lower court, is that 
correct ‘ 


Mr. Casey. Yes, sir. 
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Mr. Sevrzer. May I inject something there, Mr. Chairman. I think 
you can conclude from the court of appeals decision that they refused 
to review the case on its merits for the reason they did not consider 
the judgment in the lower court as a final judgment. In refusing to 
review the decision of the lower court they point out that that would 
not be in any way prejudicial to the rights of the parties in the lower 
court. 

Mr. Cuuporr. Mr. Seltzer, I agree with your interpretation. Now, 
Mr. Casey, I asked you a double-barreled question. You told me you 
would give the answer to the first question but you forgot to give me 
the answer to what happened to the gravel and what Mr. Richardson 
has been doing with it. 

Mr. Casey. I am sorry. He is selling the gravel, 1 am sure. He 
must be selling some of it. Some of it is being stockpiled. I do not 
know to whom he is selling the gravel, either from the pit or from 
the stockpile. I suppose the district engineer might know the major 
sales. I agree in a sense with what you said that some of it is prob- 
ably going to the Texas Road Commission. I have heard that. I do 
not know whether it is a fact or not. 

Mr. Knox. What effect, if any, has the new policy on the project 
to which you have reference here as far as jurisdiction over something 
which had not been completed prior to the new policy being adopted ¢ 

Mr. Casry. Repeat the question, please. What effect does the new 
policy have? Ido not clearly understand the question. 

Mr. Knox. In other words, you were operating under the old policy 
at this time. The old policy was in operation at the time of the ac- 
quisition of this property, then at the time the court reviewed it and 
returned possession back to the original owner and then, as you say, 
the denial of the court of appeals to make a decision because of the fact 
that the court decided the district court was not in complete authority 
to make such a decision. You have a new policy. What effect has this 
new policy on a project which was still pending prior to the time that 
the new policy was adopted ? 

Mr. Casey. Do you mean are we going to stipulate with the owner 
to conform to the new policy? Is that the point your question is 
directed to? 

Mr. Knox. Does your new policy have jurisdiction or are you still 
going to use an old policy which is out of existence / 

General Rosrnson. I might quote from paragraph 7, if I may. 
Paragraph 7 of the policy provides that the above policy— 
will govern the determination as to acquisition of any tract on which title to 
the United States has not been vested or a final judgment in condemnation has 
not been entered except for projects on which the land acquisition program has 
progressed to the point where application of the policy would be unreasonable or 
to the distinct disadvantage of the United States or to the general publie. 

Mr. Cuuporr. General Robinson—or whoever can answer this ques- 
tion—is it not true that the acquisition of land in Benbrook had been 
sO percent completed when the new policy was adopted? Yet the 
Corps of Engineers made the policy applicable to Benbrook. Is it not 
true this was purposely to help the Richardson situation and, secondly, 
if the Richardson situation had not occurred you would never have 
had a new policy ? 

General Irscirner. I can answer the second question. 
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Mr. Cuuporr. Let us answer one question at a time. 

General Irscuner. What is the first question ¢ 

Mr. Cuvuporr. That policy says it applies to land not acquired. In 
the Richardson case you had already acquired lands at Benbrook. 
You had about 80 percent of the lands acquired. Yet in spite of 
having acquired 80 percent of those lands you made the entire new 
policy applicable to the Benbrook Reservoir. Is that true? 

General Irscuner. That is correct. 

Mr. Cuvporr. That was in violation of the policy, was it not? 

General Irscner. It was in accordance with the new policy. 

General Roprnson. It was in accordance with the paragraph of the 
new policy which I just read, because it applied not only to Benbrook 
but quite a number of reservoirs were similarly affected. All were in 
different stages of land acquisition. 

Mr. Cuvuporr. Let me read subparagraph 7. Maybe I cannot read 
it straight, I do not know. I think we ought to read the whole para- 
graph: 

The policy set forth herein will govern the determination as to the acquisition 
of any tract on which title to the United States has not been vested— 
and I understand title had already been vested by a condemnation 
proceeding— 
or a final judgment in condemnation had not been entered except for projects 
on which the land acquisition program has progressed to the point where applica- 
tion of the policy would be unreasonable or to the distinct disadvantage of the 
United States or to the general public. 

If 80 percent of the Benbrook land had been acquired and it was 
the policy of the United States to put recreation projects on lands of 
this type, would it not be unreasonable and a distinct disadvantage to 
the United States or the general public to make that policy retroactive 
to the Benbrook project , 

General IrscuNer. We made that policy retroactive to many proj- 
ects that were in as complete a state of procurement as was Benbrook. 
We made the policy retroactive to a number of projects. 

Mr. Cuuporr. Was that at somebody’s direction ? 

General Irscuner. No, sir. 

Mr. Cuuporr. Actually, then, section 7, the application of the 
policy is not being followed by the Corps of Engineers ? 

General Irscuner. You read that para graph, sir, and it says— 
except for projects on which the land-acquisition program has progressed to the 
point where application of the policy would be unreasonable or to the distinct 
disadvantage of the United States or to the general public. 

We considered that it would not be to the disadvantage of the 
United States or the general public nor would it be unreasonable in 
those cases, so we applied the new policy. 

Mr. Cuuporr. Why would it not be to the disadvant: age of the gen- 
eral public? They would lose their right to recreation ‘lands; would 
they not? 

General Irscuner. No, sir. 

Mr. Cuuporr. From what I understand, the status of the tract 
right now is that you own the water, Richardson has control of the 
land, and there are no recreation projects on the tract at all. 

General Irscuner. The reason I said no is because we do provide 
the public with access to the water surface which serves as a means for 
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the public to obtain their recreation. We provide enough access 
points to take care of the needs of the public, and that is the reason 
I said “no.” I believe the public still can get to the surface of 
the water and utilize it. 

Mr. Cuvuporr. How about conservation and wildlife management 
on the land? Let us forget about the water. People can go up an 
access road and row a boat around on the lake but how about the 
wildlife and the conservation and hunting and the other things that 
the sportsman does? They are lost to him; are they not? 

General Irscuner. We have no authority to procure land spe- 
cifically for fish and wildlife purposes. 

Mr. Cuuporr. I understand you do not, but the Flood Control Act 
of 1944 says when you do procure land you have the right to serve 
the public purpose by setting aside recreation facilities, wildlife fa- 
cilities, hunting facilities, and such; is that not right? 

General Irscuner. We do that to the maximum possible extent. 
When we acquire land in fee we are very anxious that it be used fully 
by the fish and wildlife interests. 

Mr. Cuuporr. In this case you have 89 percent of the land in fee. 
At the time the policy was changed you already had 80 percent of the 
land in fee. I will ask you this: Was there anybody superior to you 
in Government who ordered or directed you to apply the new policy to 
the Benbrook Reservoir ? 

General Irscuner. I will have to ask General Robinson that ques- 
tion. 

General Rostnson. Not specifically. However, there was a list of 
projects determined to which the policy would be made applicable. 

Mr. Cuuporr. Did you make up the list ? 

General Rosrnson. That was made administratively by the Chief 
of Engineers and was reported to the Secretary, I believe. 

Mr. Cuuporr. In most cases the joint policy was not applied where 
there was a much as 67 percent of the land acquired. It was 67 
percent at Clark Hill. I have a list here and that is what I am read- 
ing from. 

General Roprnson. May I ask where the percentage figure came 
from ¢ 

Mr. Cuuporr. Here is what I have. 

Data Re Status of Land Acquisition, taken from form ENG. 962—962 for data as 
of September 30, 1953, and from form ENG. 2440 for data as of June 30, 1955. 

Then I have a list of projects where the joint policy was not ap- 
plied and the percentage completed prior to September 30, 1953, and 
where the joint policy was applied and the percentage completed 
prior to September 30, 1953. I find that where as little as 67 percent 
of a project was completed the joint policy was not applied, and that 
is Clark Hill. Then there is one here, Isabella, where 28 percent was 
completed, and yet the joint policy was not applied. Of course, there 
is 99, 77, 51, 91, 86. Here is one, Toronto, where it was zero. Of 
course, I do not know the reason for that. I imagine these are out 
of your records, General. Do you want to look at them? 

General Rosrnson. I happen to know something about Clark Hill. 
I might say, in the first place, that that list was compiled and based 
at least in major part on the recommendations of the division engi- 
neers concerned. The Clark Hill Reservoir has a very small flood- 
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control pool. I have forgotten. About 5 feet. That is not compara- 
ble to Benbrook or the other flood-control reservoirs. It is primarily 
a Power project. 

Mr. Cuuporr. Who was the district engineer on September 5, 1953— 
a man by the name of Rantzow? 

General Rostnson. Mr. Rantzow was a real-estate officer of the 
Southwestern Division at Dallas on that date. Colonel Hallock, I 
believe, was district engineer at Fort Worth. 

Mr. Cuuporr. On September 5, 1953, he wrote a letter on the sta- 
tionery of the Corps of Engineers, United States Army, Office of 
the Division Engineer, Southwestern Division, 114 Commerce Street, 
Dallas, Tex., to “Mr. G. F. Myer, Chief of the Real Estate Division, 
Office of Chief of Engineers, at Gravelly Point, Va. When he was 
commenting on the question of whether the policy should be used at 
Benbrook, he said: 

There is attached a tabulation showing the status of civil acquisitions in this 
Division. This tabulation clearly indicates that the new policy will have a 
very serious effect on our work. I am certain that all hell will break loose 
at such places as Benbrook project when the new policy is implemented for the 
10 open tracts and the other 77 former owners are advised that special legisla- 
tion is their only relief to obtain equal treatment. I fear that the adminis- 
tration of the new policy without general authority to divest is an extremely 
difficult problem and one certain to create most unfavorable public relations. 

Does that not sort of bear out the 

Mr. Knox. Who signed the letter, Mr. Chairman ? 

Mr. Cuvporr. It is signed by Carl FE. Rantzow. Does that not. 
seem to bear out that it would be a distinct disadvantage to the 
United States and the general public? 

General Rostnson. That is, of course, a personal letter from him 
to a member of the Office of the Chief of Engineers. I do not know 
what the district and division engineers’ recommendation was at 
that time. It was the latter that we acted on, I believe, in arriving 
at that list. 

Mr. Cuuporr. I would like to read to you, General, and include in 
the record, a communication dated August 27, 1953, entitled “Memo- 
randum for the Chief of Engineers. Subject : Application for New 
Real Estate-Land Acquisition Policy for Civil Works,” signed by H. V. 
Canan, colonel, Corps of Engineers, Assistant Chief of Engineers 
for Real Estate, in which he sets forth in paragraph 5, some ‘of the 
foreseeable complications of the new policy. 

a. As a practical matter it must be realized that easements above the 5-year 
flood line will generally be taken unless it is clearly shown that such action 
would be to the financial disadvantage of the United States. 

b. Negotiations for each tract must again be handled separately. The nego- 
tiations will be drawn out to an extent heretofore not experienced. 

c. We may be returning to the “horse trading” method of acquiring real 
estate. 

d. It must be borne in mind that there is danger of our public relations de- 
teriorating rather than improving because of difficulties of explaining flood 
periods. 

e. Where money deposited with the court had already been withdrawn prior 
to the legal determination, various difficulties and differences can be con- 
templated. 

f. On projects already underway close check must be maintained to assure 
that real-estate difficulties do not complicate closure, so as to necessitate “whole- 
sale” condemnation. 
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It appears to me from what I can see about these that everybody 
was against applying the new policy except the Secretary of the 
Army “and Mr. Anderson, who was the then Deputy Secretary of 
Defense. 

General Rosrnson. May I ask the date of that last letter? 

Mr. Cuvuporr. That is August 27, 1953. That was before the policy 
was put into effect. 

(The memorandum referred to is exhibit 2D, in the appendix.) 

Mr. Knox. Mr. Chairman, I would like to explore this just briefly. 

Mr. Cuuporr. Surely. 

Mr. Kwox. It would seem to me that the letter which has been read 
was a communication from one individual to another individual with- 
in the Corps of Engineers and was not one that had authority to make 
decisions and determine as to what the policy was to be. It was 
purely exploratory on their part as to what was going to happen. 
Naturally I would suppose that a member of the corps who was 
assigned to a certain area was somewhat expecting that he was going 
to continue on the same program which they had adopted some e784 
NBO maybe for the sole purpose of the growth of his particular are 

[ do know that in Government many agencies of Government Notes a 
tendency to become somewhat jealous of other agencies of Govern- 
ment and want to continue to have and exercise great authority. Of 
course if this was to restrain them, undoubtedly possibly they would 
take some exception to it. I believe it revolves around people who 
are in the position of making decisions, people of authority, who 
are responsible to the Congress and to the higher levels of their par- 
ticular operations, such as the Secretary of the Army. So I do not 
take much stock in what transpires between two individuals within 
an agency, what they may say in the form of a letter, such as =~ 
all hell was going to break loose. How did they know? That w 
purely their thinking that possibly all hell was going to break Semaet 

Mr. Cuvporr. I want to say to you there may be a lot of reasons 
why people formulate opinions. It is pretty hard to break down in 
anybody’s mind why they reach a certain conclusion, but this is a 
far-reaching change of policy which may or may not be good. I am 
not prep: :red to answer at this time. I prefer to hear all the facts first. 

Mr. Knox. Should the administration of today. be bound to carry 
on what the administration of yesterday did, Mr. Chairman? I do not 
think ae should. 

Mr. Cuuporr. I want to say to you when the Flood Control Act 
of 1944 and the Flood Control Act of 1946 say that the general public 
is entitled to benefit by the use of recreational fac ‘ilities which can 
be established permissibly under the law by the Corps of Engineers 
in setting up these reservoirs, I think if a person in the e mploy_ of the 
Corps of Engineers feels a change of policy would be bad for the 
general public of the United States, he not only should advise his 
superiors but I think he has a duty to do that. We are trying to find 
out whether this is a good or bad policy. It might be the best policy, 
but the thing which has come out about the Benbrook Reservoir, which 
came out only incidentally, shows definitely that somebody was trying 
to push very hard for a change in the polic y to benefit one particular 
project. They not only went to the Secret ary of the Army but they 
went to the Deputy Secretary of Defense and they went to the White 
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House. It was only for the purpose of setting up a private lake for 
one individual, because surely Mr. Richardson is not interested in 
dollars. If you know Mr. Richardson’s financial background, he does 
not need any dollars. But he was interested in stopping individuals 
from using that land for recreation purposes. He wanted to have this 
for his own private hunting preserve and fishing preserve. 

Mr. Knox. Would you yield there ? 

Mr. Cuuporr. Yes. 

Mr. Knox. I cannot agree with your statement, of course, but Gen- 
eral Robinson is in a responsible position and I recall his answer to my 
questions this morning when I asked him the specific question if the 
Benbrook project had not been in existence would the 1953 policy have 
been put into effect. As I recall, General, you said it would. 

General Rozgrnson. I am certain it would; yes, sir. 

Mr. Cuvuporr. He also said it was accelerated by the Richardson 
case. 

Mr. Knox. I did not hear that, if he said that. 

General Roprnson. I believe that was the chairman’s statement. 

Mr. Cuuporr. I asked if it was accelerated and you said yes it was. 
Let us not quibble about that. 

Mr. Moss. Mr. Chairman. 

General Rogsinson. I think my answer was that his views were con- 
sidered concurrently. 

Mr. Cuuporr. Mr. Moss. 

Mr. Moss. Commenting on the statements of Mr. Knox, I should like 
to point out that almost any memorandum, whether it is between the 
President and the Secretary or between any other person at whatever 
echelon of Government, is a memorandum between individuals. The 
memor en of August 27, 1953, does not come from a man I would 
classify as away down on the ladder—a colonel of the Corps of Engi- 
neers, the ‘Assistant Chief of Engineers for Real Estate. I imagine 
that this man is a person of judgment, who has appreciation of his 
responsibility, and that he would not lightly raise questions regarding 
anticipated difficulties unless he were convinced that those difficulties 
might wellarise. I do not think it can be brushed off as just something 
personal between individuals unless we want to categorize all memo- 
randums as personal between individuals. 

Mr. Knox. May I ask who the letter was directed to? 

Mr. Moss. It is signed by H. V. Canan. It is a memorandum for 
the Chief of Engineers. So we are not talking now about 

Mr. Knox. To what individual was it addressed ? 

Mr. Moss. The Chief of Engineers is a continuing office, regardless 
of who occupies it at a moment. I think probably General Sturgis 
occupied it at that point. I just want the record to show that we are 
not talking about something away down the ladder and a matter of 
mere personal opinion without weight or responsibility. 

Mr. Cnuuporr. General Robinson, so that record will be straight, 
I was going to offer in the record that green sheet which our investi- 
gators made showing this list of projects. But in view of the fact 
that we calculated those figures ourselves and we may be in error, 
I would ask that you supply for the subcommittee a list of projects 
to which the policy was applied and to which the policy was not 
applied and the percentage of the land acquisition completed prior 
to the new policy. 
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General Rogrnson. We shall be glad to do that. 

Mr. Cuuporr. I guess General Itschner will get that for us. Sup- 
ply for the record a list of projects to which the policy was applied and 
to which the policy was not applied and the percentage of land acquisi- 
tion completed as of the date that the policy went into effect. 

General Rogrnson. May I ask how those percentages were computed 
so we can have some comparable figures? Is it dollars, tracts, acres? 

Mr. Cuuporr. Mr. Romney will get together with whoever you 
designate and he will let you copy our figures or whatever you want 
to do as far as that is concerned. 

(These lists are exhibits 2E and 2F in the appendix.) 

Mr. Cuuporr. Are there any further questions, Mr. Moss? 

Mr. Moss. Not at the moment. 

Mr. Cuuporr. Mr. Knox? 

Mr. Knox. Yes. I should like to inquire if you have available infor- 
mation as to how many acres of land has the Corps of Engineers ac- 
quired in fee since 1936 for dam and reservoir purposes ? 

General Irscuner. May we furnish that information for the record, 
sir? 

Mr. Knox. Yes. May we also have the cost of acquisition of those 
lands that were acquired ? 

General IrscHNner. Yes. 

Mr. Gurnee. For all civil-works purposes, sir, or public works ? 

Mr. Kwox. I think they all come under one category; do they not? 

Mr. Moss. Mr. Chairman, I would like to have that information 
amplified, then, to indicate that which was acquired as a necessary part 
of the land for the operation of the project so we know with what we 
are dealing, just because a total without some breakdown as to use 
would be meaningless. 

Mr. Knox. You mean specific projects? 

Mr. Moss. Either in gross or separately, but whatever figure you 
have, which you have requested, is meaningless if it is just taken as a 
bulk figure of acquisitions without some identification as to the use of 
which the land was put. 

Mr. Knox. Of course, as I understood the land for the reservoir and 
dlam purposes was land that was acquired for the project plus the land 
that was acquired for a purposes. 

Mr. Moss. I think there are also some take lines above the antici- 
pated high-water mark of the project operation, access, maintenance, 
and other necessary land. I think usually it is about 400 feet; is it 
not, General ? 

General Ropinson. That is the general practice of the Department 
of the Interior. We block out on the contour so there is some land 
beyond, land for operation of the project, not in the pool area. 


(The information furnished by the Corps of Engineers is as fol- 
lows :) 


Land acquired by Department of Army, Corps of Engineers, for civil-works dam 
and reservoir projects, 1936 to present 


BOOS (OUTOB) a6 5k oekaki oes ‘s 3, 322, 967 
Fee cost____- $223, 193, 154 
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Mr. Cuuporr. General Robinson, in the course of discussing the 
multiple letters of yesterday we requested that you furnish us with a 
letter of October 14, 1953, under the subject, Public Relations Aspects 
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of the New Civil Works Real Estate Policy (see p. 68 of transcript). 
This letter was addressed to division engineers (except division engi- 
neers in OD and MD) and district engineers (except district engineers 
of districts in EOD and MD, and the Tullahoma district), in which 
you talk about the public-relations aspects of the new real-estate 
policy. You say, and I quote from page 1, paragraph 3: 

While due consideration to the rights of the public must be given, rigid think- 
ing in this regard should not develop to the extent that resentment and opposition 
to the aims of the Corps of Engineers is allowed to develop on the part of the land- 
owners. It is recognized that the new policy does not provide as liberally for fish 
and wildlife development as did past acquisition policies. The economies ex- 
pected under the new policies and the more liberal treatment afforded landowners 
must be utilized to offset adverse reactions from conservation organizations. As 
indicated later, this can be best done by keeping the public fully apprised of all 
factors which enter into the new policy. 

Have you apprised the public of all the factors that enter into the 
new policy or was any attempt made to do that ? 

General Rosrnson. I assume that this instruction was carried out 
on a continuing basis by the division and district engineers in connec- 
tion with their land- acquisition activities. 

Mr. Cuuporr. At my direction the subcommittee staff made an in- 
vestigation to determine how much of the new policy you had apprised 
the public of and we found that on October 12, 1953, a joint press 
release prepared by the Department of the Interior Information Serv- 
ice, contained only three small paragraphs and barely said what the 
policy was about and contained no details of the policy. 

Then in your annual report, the report of the Chief of Engineers of 
the United States Army on Civil Works Activities, 1954, in House 
Document No. 4, 84th Congress, 1st session, volume I, on page 25, 
under chapter 4, this great change in policy that should have been 
fully discussed in your annual report provided just 5 lines: 

Real-estate acquisition. The Secretaries of the Army and the Interior adopted 
a major revision of real-estate acquisition policy designed to reduce the amount 
of land acquired in fee at reservoir projects. The Corps of Engineers has taken 
necessary action to place this revised policy in effect. 

Nothing was said about what the policy was, what it provided, how 
it would affect wildlife and recreation facilities, and the rights of the 
public to go on these lands. 

General Rosrnson. Of course, I am not prepared to discuss that 
further but those announcements come from Washington and I think 
if you would investigate at the grassroots of the Corps ef Engineers 
you would find that this information was transmitted to the public 
and various landowners in various forms. Of my personal knowledge 
I cannot document it at this time. 

Mr. Cuunorr. I will offer these in the record. 

General Rogrnson. I am certain that there were activities in the 
field informing the public by various means 

Mr. Cuvporr. You mean by word of mouth, ¢ reneral 7 

General Irscuner. May I say something? 

Mr. Cuvuporr. Before we get off of it I want to put these in the 
record and if there are any others that you have I would like to see 
them. 

Yes, General Itschner? 

General Irscunrr. Before we enter into any real-estate acquisition 
program for any reservoir, we prepare pamphlets describing the pro- 
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cedures and practices and give those pamphlets wide dissemination in 
the area in which we are to acquire real estate so as to inform the 
public what our policies are and why we are having to take their real 
estate and what they should do about it. 

Mr. Cuuporr. That is information that you give to the people 
whose land you are going to take, but I am talking about the people 
who want to enjoy the fruits of taking the land in accordance with 
the Flood Control Act of 1944 and 1946. What do you tell them? 

General Irscuner. Those pamphlets are available to people who 
attend any hearings and I can assure you that people who are inter- 
ested in fish and wildlife preservation and every other phase of activ- 
ity do attend these hearings and they do have these pamphlets. I 
would be glad to furnish some of them for the record to show you 
just what is done. I also would be glad to furnish the names of 
organizations that have attended some of these hearings. The dis- 
semination of that information is very broad. 

(The pamphlets supplied can be examined in the subcommittee 
files. ) 

Mr. Cuuporr. We will be very glad to have them. The only thing 
I was criticizing the Corps of Engineers for, General Itschner, is the 
fact that this real estate acquisition policy was a new policy and 
would affect a lot of people who are interested in wildlife and other 
projects of that type and all you said in your annual report was five 
lines and you did not say anything but just a general statement about 
it. Certainly there should have “been more of an explanation than 
that. 

General Irscuner. We feel that that is adequate, sir, for the pur- 
pose which that report was intended to serve. Anybody who is really 
interested—— 

Mr. Cuuporr. That is a good, honest statement that you feel it is 
adeqaute for the purpose it is supposed to serve. 

General Irscuner. I feel very strongly that way, because anybody 
who then wants to follow up can get that information from our office 
or from many sources, the Federal Register, and so on. That report 
is designed to give just a very brief synopsis of our activity. We 
could expand upon it tenfold but we feel it is not desirable to do 
so. 

Mr. Cuuporr. That is a matter of opinion. 

Have you any further questions, Mr. Moss? 

Mr. Knox? 

Mr. Knox. No further questions. 

Mr. Cuuporr. Mr. Indritz, have you any further questions? 

Mr. Inpritz. I have a few questions. 

General Robinson, in your previous testimony this morning you 
stated that in conversations with the Secretary of the Army, Mr. 
Stevens, in which conversation General Sturgis had participated, that 
the Secretary of the Army had indicated that he thought that too 
much land was being taken. Did you in your testimony, or by that 
testimony, indicate that Secretary of the Army Stevens’ concern was 
as to the quantity of land or as to the interest in the land? 

General Rogrnson. I believe it was the quantity of fee taken. In 
other words, the deprivation of the land owner to use it, the quantity 
of the fee taken. 
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Mr. Inprrrz. So that his concern, as then expressed, was with re- 
spect to excessive amount of land taking at the upper levels of the 
reservoir ? 

General Roprnson. Yes. 

Mr. Inprirz. You also referred to a number of court cases where 
the authority of the Corps of Engineers had been attacked. Is it true 
that in these court cases the contention made by the landowners dealt 
with the amount of land that was being taken and did not involve 
the question of interest in the land? 

General Rorrnson. May I refer that to our attorney down here, 
Mr. Seltzer? 

Mr. Setrzer. Yes, sir; most of the contesting authority of the Sec- 
retary of the Army to acquire the land was based on the extent of land 
being acquired. 

Mr. Inprirz. None of the contestants took the position that the 
Corps of Engineers should restrict its land taking to flowage ease- 
ments. They acknowledged that if the Corps of Engineers had 
authority to acquire an easement to particular land, they would also 
have the authority to acquire the fee for that land ? 

Mr. Casey. I do not recall of any such pleadings being filed. 

Mr. Inpritz. So that in effect every landowner admitted that the 
corps had the authority to acquire the fee to that land? 

Mr. Casey. Yes. Asa matter of fact, if they do not file within 20 
days, they are precluded from raising that question. 

General Rozinson. The right to take the land. 

Mr. Casry. The right to take this land for project purposes. 

Mr. Inpritz. General Robinson, I believe you expressed your thought 
in the memorandum of July 1, 1953, that the new policy tended to 
deprive the public of the full use of reservoirs built with their funds, 
public funds. I assume by that you meant the recreational and con- 
servational values that would flow as an incidental use of the land 
acquired for public purposes ? 

General Roprnson. Exactly. 

Mr. Inprirz. You also mentioned that the Corps of Engineers has 
no authority to acquire land solely for recreational purposes ? 

General Rosrnson. That is correct. 

Mr. Inprirz. By that you mean only lands which do not have utility 
for project purposes, but only for recreational purposes? 

General Rosrnson. That 1s correct, unless specifically provided for 
in the project document. There is no general authority. 

Mr. Inpritz. I believe you testified further that as to fee lands 
which are useful for project purposes, which are necessary for project 
purposes, that if an incidental use thereof would be for recreation, 
the corps had authority to acquire the lands for such project purposes 
and use them for recreation or conservation ? 

General Rogrnson. That is correct. 

Mr. Inprrrz. Is it not true that by applying the new joint policy, 
which, in effect, deprived the public of the recreation and conserva- 
tion values ine ident to the lands above the 5- year flood line, the Corps 
of Engineers was thereby prevented from applying the intention 
of Congress, as expressed in the 1944-46 and 1954 Flood Control 
Acts? 

General Roprnson. Well, I testified this morning, not that it vio- 
lated the intent of Congress, but that it could be interpreted that it 
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was within the intent of Congress. I personally felt that the policy 
was too rigid and did deny, in some cases, the recre: ational ol con- 
servation benefits. I expressed that as a personal opinion and I know 
that there are many who disagree with me on it. In other words, 
I do not feel that the policy violates the law, but I do not think it 
goes far enough in providing for the recreation and conservation 
benefits. 


Mr. Inprirz. Yesterday in his testimony, General Itchner stated 
as follows: 


Lands are not available, however— 
he was referring to the joint land acquisition policy— 
for those semipublie activities, such as camps for the Boy Scouts, service clubs, 
church groups, and the like, which would be encouraged and promoted by the 
availability of Federal lands. 

Are you aware, General Robinson, that when the 1944 Flood Control 
Act was amended by the Flood Control Act of July 24, 1946 
(60 Stat. 641), that the legislative history shows that the Congress 
in adding a “provided” clause to section 4 of the 1944 act, specifically 
intended and had in mind and referred to the use of such lands by 
such organizations as Boy Scouts and school teachers? 

General Roprnson. Yes; I was aware. Was that your question ? 

Mr. Inprirz. Yes. 

General Roprnson. Yes. 

Mr. Inprrrz. If the Congress indicated that it intended such lands 
to be made available for Boy Scouts, is it not somewhat inconsistent 
to find that as a result of the joint land policy the lands are not avail- 
able for Boy Scouts? 

General Rostnson. I understand certain lands are available and 
are given below the 5-year flood level, and are available for such pur- 
poses. It is my personal opinion that is not adequate for the value 
that is there. 

Mr. Inprirz. Is it not a fact that the 5-year flood line was established 
on certain suppositions as to how often the land would be flooded and 
that the reason for acquiring a fee as to lands below the 5-year flood 
line was the assumption that the lands would be rendered virtually 
useless to the owner ? 

General Roprnson. Yes, that was part of it, but it was also felt 
that by acquiring fee above the permanent pool that the provisions of 
the Flood Control Act of 1944 and the Flood Control Act of 1946 with 
respect to the recreational and conservation values, could be provided 
at a minimum. 

Mr. Inprirz. Is it your opinion that the needs of the public 
for recreation, particularly in view of the increased visitation that 
the Corps of Engineers projec ts, could adequately be provided simply 
by use of the lands below the 5-year flood line? 

General Roprnson. It is my opinion that they cannot at all reser- 
voirs. I think they could at some. At some the values are not great. 
It is also my opinion that it is not adequate at other reservoirs. 

Mr. Inprirz. Could such use be provided at those reservoirs where 
the conservation pool level and the 5-year flood line are the same ? 

General Roprnson. In my opinion, no. 
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Mr. Invrirz. Does not that in effect result in evading the intent of 
Congress which was clearly manifested in the various amendments 
to the flood-control acts? 

General Rosryson. Rigid application of it would not provide ade- 
quate access, in my opinion, but I do not believe that it has been, or 
that there has been implied, an evasion of the law. 

Mr. Inprirz. Would you say that a person who had been sent a 
draft notice by his draft board and at that time, with an intent to 
evade service in the military forces, cut off his thumb and thus dis- 
abled himself from performing military service; would you say he 
intended to evade the draft law? 

General Rosinson. Well, I think that is a little far from the reser- 
voir problem. Of course the answer to your question is obvious. The 
other is a matter of degree and judgme nt and public use is provided 
at all of the reservoirs, so it is a question of interpretation of the law. 
] feel that the policy is inadequate, but I do not feel it is in violation of 
the law. 

Mr. Inpritz. Where Congress has manifested an intent to provide 
full utilization of the pool. 

General Rosrnson. The clause that was added here is the authoriza- 
tion to do certain things. The other is the clause which gives permis- 
sion to buy land and that is much more restrictive. 

Mr. Inprirz. Are you referring to section 4 of the Flood Control 
Act of 1946? 

General Rosrnson. Of 1946, yes. 

Mr. Inpritrz. The provision that I have been referring to—which 
was added by the 1946 Flood Control Act, General Robinson—was the 
proviso authorizing leases to nonprofit organizations at reduced or 
nominal rentals in recognition of public service to be rendered in utiliz- 
ing the leased premises. Prior to the inclusion of that provision, there 
apparently was no authority under section 4 of the flood control act to 
issue leases to such nonprofit organizations. 

In the House debate the legislative history showed that what Con- 
gress had in mind in adding that clause was to provide for such 
leases to organizations as the Boy Scouts. Yesterday, in his testi- 
mony, General Itschner indicated that under the joint policy, as he 
put it— 

* * * lands are not available for those semipublic activities, such as camps for 
the Boy Scouts * * * 

The question that I asked was whether the result which derived from 
the joint acquisition policy in effect frustrates the will of Congress? 

General Ronrnson. The will of Congress is expressed in the latter 
part as to the land that you can acquire where it refers to the water 
area of all such reservoirs, which shall be open to public use generally 
for boating, swimming, bathing, fishing, and other recreational pur- 
poses with ready access to and from to be maintained for general 
public use when such use is determined by the Secretary of War not to 
be contrary to the public interest or such rules and regulations as the 
Secretary may deem necessary. 

He can acquire lands for those purposes. He may acquire lands for 
purposes of the project which might include flood control, naviga 
tion, power, or any of the multipurposes, and on those lands which “he 
thus acquires he is authorized, under the provisions of this act, in- 
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cluding the addition that you refer to, to do certain things which I 
quoted. : 

Obviously, if he does not have land, he cannot do it. 

Mr. Inprirz. That is the point of my illustration about the soldier. 

General Rorrnson. There is no authority to buy lands for that pur- 

ose. 

Mr. Inprirz. I am not referring to the acquisition of lands solely 
for that purpose, or solely for use thereof by the Boy Scouts. 

General Roptnson. I have felt all along that the act of Congress 
does not authorize, or that it is lacking in that respect. The act does 
not authorize acquisition of lands for those purposes. 

Mr. Invrrrz. Are you referring to acquisition of lands for recrea- 
tional purposes alone? 

General Rozinson. That is correct. 

Mr. Inprirz. I believe all of us agree on that. 

Mr. Cuuporr. I think as the law has been interpreted we agree that 
where title is taken to land, then it is permissible to use the land for 
recreational purposes, but one thing for sure, General—I do not think 
there is any argument on that—if you do not acquire the land but 
merely acquire an easement, then you have u restricted interest and the 
public cannot possibly get any recreational benefit whatsoever under 
the easement. 

General Ropinson. Not under the easement. 

Mr. Cuvuvorr. The more easements you get, the greater the public 
suffers as far as recreation facilities are concerned. Is not that true? 

General Roprnson. In general, yes. It is possible to obtain the full 
value of a reservoir, or of certain reservoirs, with the full recreational 
values, the full wildlife and conservation purposes, and still have ex- 
tensive easement taking. 

Mr. Cuuporr. If the owner will consent to it. 

General Ropinson. No, sir; | mean on your fee lands. 

Mr. Cruporr. On your fee lands? 

General Roprnson. It depends on the individual reservoir. Cer- 
tain ones of these have high recreational values and conservation 
values. 

Mr. Cuuporr. That is your permissive right. Nobody expects you 
to establish a recreational area where it is not good for a recreational 
area. ‘That would not be in violation of your duty but where you get 
an easement, such as you have, or like Mr. Richardson wants to give 
you for $1 a year, nobody would be able to get any recreational 
privileges except for boating, fishing, or access roads. 

Mr. Moss. | am rather interested in the statement that you just 
made that it would be possible under the easement to still provide full 
values. 

General Robinson. At certain reservoirs; yes, sir. 

Mr. Moss. I am puzzled as to how that would be possible. I have 
a few of these projects in my district and I have others not too far 
distant. Is it not true that each easement, which is restrictive as to 
the public right to the use of the land which is not flooded, restricts 
the opportunity for recreational use of the entire project almost in 
ratio to the easement holdings, rather than fee title? 

You are talking here of flooding and flowage easement, are you not? 


| 
| 
| 
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General Ropinson. Yes, sir. What I had in mind was reservoirs 
in remote areas where it would not be used by the public, or used very 
little. The area embraced within the 5-year flood line and the access 
points could possibly be adequate for those purposes. I have already 
testified that I felt in other cases that it is inadequate. I agree with 
you in certain cases. 

Mr. Moss. The only reason why you feel it would be possible is 


where there is no public demand to use the facilities because of the 
demand of the project? 


General Ropinson. Yes, sir. It is my feeling that each reservoir 
should be taken as a separate case, that the values be studied, and 
that adequate lands be provided to give adequate recreation and con- 
servation benefits to the public who, after all, have paid for the 
project. It is all a question of degree, from almost none—in the case 
of dry reservoirs, certainly—up to one where you might wish to use 
the entire perimeter, such as Lake Texoma, for instance, where you 
have a very high recreational use. 

There are all gradations in there, depending upon whether it is 
accessible to the public, the natural beauty of the place, the terrain, 
and other factors. 

Mr. Moss. But where there is a recreational value, reasonably ac- 
cessible to the public, then to the extent that easements are used as 
a substitute for the title, you do limit very drastically the public use 
of the opportunity to use the area for recreation / 

General Ropinson. I feel that that is true in a number of cases, but 
not necessarily universally. 

Mr. Moss. I qualified that by saying where there is reasonable 
access. 

General Rosinson. I agree with that, but I point out again that I 
am expressing my personal views. 

Mr. Moss. That is all I expect of you. 

Mr. Inprrrz. General Robinson, would you happen to know, or 
could the corps provide us, with data as to how many cooperative 
agreements, licenses, or leases, have been made with Federal, State, 
or local government entities involving public recreational or conser- 

vation use of lands on areas subject to the new policy? That. is, 
projects subject to the policy 4 

General Ivscuner. Mr. Gurnee is the man who can furnish that. 

Mr. Gurnee. I will have to furnish that. Just on projects subject 
to the new policy? We have many of these cases, even projects sub- 
ject to the new policy, where we buy public access points. <A lot of 
them were made available to the States and counties and agencies that 
serve a completely public purpose. 

Mr. Inprirz. Have any such agreements or licenses been made on 
lands other than the so-called access areas but within the 5-year flood 
line? 

Mr. Gurner. I do not think so. At least it would be very limited. 

Mr. Inprirz. Does that mean that very few licenses or leases have 
been made below the 5-year flood line other than the special access 
areas ¢ 

Mr. Gurnee. The leases that we do grant to States, counties and 
other municipalities and other so-called public agencies, do extend 
down below the 5-year frequency, if you wish, but we do not—TI say 
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this qualifiedly—have anywhere a situation where the entire ease- 
ment or lease has been entirely below the 5-year frequency. 

Mr. Inprrrz. I am referring to the statement previously made that 
those who approve the new policy felt that the area below the 5-year 
line would be adequate for providing public recreation. If very few 
leases, or none, have been provided out of that area, what comes of 
that reason, or the assumption, that the land below the 5-year line was 
adequate ¢ 

General Ropinson. If I made a statement like that, I would like to 
say that I would like to refer to the second part of the Flood Control 
Act quoted. I believe that my statement was that by providing the 
access points and the land below the 5-year flood line, minimum re- 
quirements of the Flood Control Act were met. I believe that was my 
statement. If it was not, it should have been. 

Mr. Cuuporr. For the benefit of the subcommittee, we are going to 
adjourn at 4 o'clock, but I think that Mr. Romney has a couple of 
questions, 

Mr. Romney and Mr. Indritz, do you think we can finish with Gen- 
eral Robinson today ¢ 

Mr. Romney. I think that my questions would last anywhere from 
15 to 20 minutes, I am not sure. 

Mr. Cuvporr. Go ahead and we will see what happens. 

Mr. Romney. General Robinson, referring to the memorandum of 
July 1, 1953, for the Secretary of the Army—that is now in the rec- 
ord—lI should like to ask you when, to the best of your recollection, 
did you present that to the Secretary of the Army ? 

General Rorixson. I will answer it this way: When we went down 
to Fort Worth on the plane on July 6, I believe it was. He had not 
read it and I discussed it with him on that plane trip. 

Mr. Romney. At what point of time did the Secretary express his 
opinion about the memorandum ¢ 

General Rosrnson. I cannot recall exactly, but it was some days 
after that; it was in his office. It was after our return. 

Mr. Romney. Then Secretary Stevens did not reject the memo- 
randum at = time it was initially presented to him? 

General Roprnson. No, he had not had an opportunity, or he had 
indicated tha at he had not had an opportunity, to read it prior to his 
trip July 6, to the best of my recollection. 

Mr. Roney. Referring now, sir, to the memorandum of July 9 
which you prepared relating more particularly to the Benbrook 
situation 

General Roprnson. Is that June 9? 

Mr. Romney. Lam sorry; June 9. At what point of time was that 
presented to Secretary Stevens? 

General Roeinson. I believe that Just went over in the regular mail- 
ingchannels. I presume it was shortly after the 9th. I do not believe 
I hand-carried that. 

Mr. Romney. What was the Secretary’s reaction to that? 

General Rosinson. I do not recall that he had any reaction. 

Mr. Romney. Did you know what action was taken on the basis of 
a draft letter to the attorney of Mr. Sid Richardson, which was at- 
tached to the memorandum of June 9% (See exhibit 3L, p. 437.) 

General Ropinson. I do not recall the time. The question was, 
what happened to the draft that was attached to my letter? 
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Mr. Romney. Why was it apparently not used or, as you say, what 
happened to it? 

General Rorrnson. Mr. Stevens apparently substituted his letter of 
June 15 for it, and did not. adopt the draft. 

Mr. Romney. Does that not indicate a conclusion with respect to the 
merits of the situation ¢ 

General Rosrnson. I did not read it as such. He read it and ap- 
parently wanted to make a visit to the site before rendering an opinion. 

Mr. Cuuporr. It is 4 o’clock and I thought we might conclude with 
General Robinson, but I see that we are not going to be able to do so. 

I hope that we can conclude in a half hour or three quarters of an 
hour tomorrow, so that the general can be on his way. 

We will now adjourn until tomorrow morning at 10 o’clock. 

(Thereupon, the subcommittee adjourned at 4 p. m.) 
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THURSDAY, JUNE 6, 1957 


House oF REPRESENTATIVES, 
SUBCOMMITTEE ON Pusiic Works AND Resources, 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 

The subcommittee met, pursuant to adjournment, at 10:30 a. m., 
in room 1501-B, New House Office Building, Hon. Earl Chudoff 
(chairman) presiding. 

Members present: Earl Chudoff, Victor A. Knox, Charles B. 
Brownson, Allen H. Smith, and John E. Moss. 

Also present: Arthur Perlman, staff director; Phineas Indritz, 
counsel; and M. Q. Romney, professional staff member. 

Mr. Cuuporr. The subcommittee will be in order. 

At the conclusion of yesterday’s hearing, we were in the midst of 
questioning General Robinson, and I believe Mr. Romney said he had 
a few concluding questions to ask him. 

Will you proceed, Mr. Romney ? 


FURTHER STATEMENT OF MAJ. GEN. BERNARD L. ROBINSON, 
DIRECTOR OF THE JOINT CONSTRUCTION AGENCY, PARIS, 
FRANCE; ACCOMPANIED BY MAJ. GEN. EMERSON C. ITSCHNER, 
CHIEF, CORPS OF ENGINEERS, UNITED STATES ARMY; AND C. C. 
CASEY, PLANNING AND PURCHASE BRANCH, REAL ESTATE 
DIVISION, CORPS OF ENGINEERS 


Mr. Romney. Yes, sir. 

At the time when the new land policy was finally determined, 
although not officially announced, was there any doubt in your mind 
that this policy would be applied at the Benbrook project ? 

General Roprnson. I think from the wording of the policy itself, it 
would be a reasonable conclusion that it would be applied to the Ben- 
brook project. However, the final decision on that was made as a 
result of recommendations received from the district and the divi- 
sion and approved by the Chief of Engineers. 

Mr. Romney. With respect to the recommendations received from 
the field concerning the application of the new policy at particular 
projects, the multiple letter dated October 12, 1953, which has been 
introduced into the reeord——— 

Mr. Kwox. Could you give us the file number, please ? 

Mr. Romney. Multiple letter dated October 12, 1953, subject : Real- 
estate land-aquisition policy for civil-works projects. 

95639—57——_8 103 
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Mr. Cuuporr. That is No. 5 in your file folder, Mr. Knox. 

Mr. Romney. On page 8 of this multiple letter, paragraph 8, it 
states : 

It is desired that division engineers forward to the Chief of Engineers, atten- 
tion ENGLD, within 3 weeks after the date of this multiple letter, information as 
to the application of this policy with respect to the acquisition as follows: 

Reports are all symbol ENGKL-—(OT)-502 as assigned. 

(a) Completed projects to which the project is not applicable. 

(b) Projects in process of acquisition to which policy is clearly applicable. 

(ec) Projects in process of acquisition for which recommendations will be 
submitted as exceptions to policy. (Detailed separate requests must be sub- 
mitted and approved by the Chief of Engineers.) (See par. 3 (a) above.) 

The subcommittee has been furnished a letter dated October 29, 
1953, subject: Real Estate Land-Acquisition Policy for Civil-Wor ks 
Projects, addressed to the Chief of Engineers from Herbert R. Tumin. 
The particular echelon would appear ‘to be the southwestern division 
of the Corps of Engineers. 

This letter begins: 

In compliance with the instructions contained in paragraph 8 of letter 
ENGWD-ENGKL-601.1 (general), dated October 12, 1953, subject: Real Estate 
Land-Acquisition Policy for Civil-Works Projects, the following report is sub- 
mitted relative to civil-works projects within the Fort Worth district. 

Then follows a list of projects corresponding to the information 
requested by the multiple letter of October 12, 1953. 

To summarize this: 

Among the projects for which the division engineer considered the new policy 
to be applicable is the Benbrook Reservoir project. 

The first endorsement to the letter from the southwestern division 
engineer executive officer is dated November 5, 1953. The endorse- 
ment is from the Office, Chief of Engineers, to the division engineer, 
southwestern division. It refers to the letter of October 29, 1953, from 
the division. 

In this first endorsement, paragraph 1, states: 

The application of the land acquisition policy to the reservoir set forth in 
paragraphs 1 (a) and (0b) of the basic communication is approved subject to 
the following comments. 

I will not read the comments. ‘They are extremely lengthy. The 
point is that the Benbrook Reservoir was among those reservoirs rec- 
ommended for application of the policy by the southwestern division 
in their letter of October 29, 1953. 

The approval of this recommendation is, therefore, to be noted 
the first endorsement from the Office, Chief of Engineers, dated No- 
vember 5, 1953, and signed by H. V. Canan, colonel, Corps of Engi- 
neers, Assistant Chief of Engineers for Real Estate. 

fr. Cuvuporr. Mr. Romney, I am just trying to follow you. That 
letter is dated October 29, 1953, where he says it is to be included under 
the new policy and the policy wasn’t adopted until oo 19534 

Mr. Romney. It was adopted on the 12th of October 195: 

Mr. Cuuporr. I see. 

Mr. Romney. Mr. Chairman, may we have these two documents 
which have been supplied to us from the Corps of Engineers, inserted 
into the record ¢ 

Mr. Cuuporr. Without objection, let them be so inserted. 
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(The documents referred to are exhibits 3—A and 3-B in the ap- 
pendix. ) 

Mr. Romney. I would now like to refer to a letter dated October 
19, 1953, addressed to Mr. Gillis A. Johnson, who is the attorney for 
Mr. Sid Richardson, and signed by Robert T. Stevens, Secretary of 
the Army. I should like to read two sentences from this letter. “Mr. 
Stevens’ letter to Mr. Johnson says: 

Upon application of the policy to the taking of the Richardson land, it has 
been determined necessary to acquire fee title to approximately 560 acres lying 
below contour elevation 697.1. 

‘he word to emphasize here, or phrase, is “Upon application of 
the policy to the taking of the Richardson land.” 

Mr. Stevens states: 

It is very gratifying to me that the new policy reduces the amount of land 
required from Mr. Richardson to 560 acres from the 1,460 acres originally 
recommended. In my opinion, the 560 acres computed on the criteria of the 
new policy will serve the needs of the Government and at the same time 
permit Mr. Richardson to retain control of 900 acres originally proposed for 
condemnation. 

I sincerely hope that you and Mr. Richardson will feel that I have made not 
only a conscientious but also wise determination of policy in regard to real- 
estate acquisition. If so, I hope that the Richardson litigation may now be 
settled. I have no fear that the landowner’s title and right will be described 
so clearly that they will not be subject to some other interpretation in the 
future by the Corps of Engineers. I will welcome your reaction to this letter 
and the policy enclosed herewith. 

With highest personal regards, I am 

Yours sincerely, 
Rosert T. STEVENS, 
Secretary of the Army. 

Mr. Romney. Mr. Chairman, I would like to suggest this be offered 
for the record. 

Mr. Cuuporr. Without objection, let it be so placed in the record. 

(The letter referred to is exhibit 3C in the appendix.) 

Mr. Romney. On the basis of this letter, had it been determined to 
apply the new policy to the Benbrook project in general and the 
Richardson land in partic ular, before the rec ommend: ations from the 
field of the Corps of Engineers had been received in Washington? 

General Rosrtnson. I think that is true. I think I testified yester- 
day that Secretary Stevens had indicated that the decision on the 
Richardson case would fall within the policy when it was formulated. 
[ have already testified to that. 

The policy as formed very clearly included Benbrook, in my opin- 
ion, along with a number of others. 

Mr. Romney. Do you believe, then, General Robinson, that Mr. 
Richardson brought pressure upon the executive branch of the Gov- 
ernment to obtain his ends in connection with his real-estate problem 
at. Benbrook ? 

General Rosrnson. I do not know how you define the word “pres- 
sure.” Mr. Richardson, of course, was contacting any office that he 
could in order to put over his viewpoint if he could. 

I would like to point out in that connection, however, that it was 
well known to Secretary Stevens on advice from both General Sturgis 

and myself that the policy y as formed did not satisfy Mr. Richardson, 
and that he would not be pleased with it. So, I would say if he 
brought pressure, the pressure was unsuccessful. 
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Mr. Cuuporr. Of course, we are still in litigation about that, are 
we not ? 

General Roprnson. Yes, sir. 

Mr. Cuuporr. It would be well if that case was decided and then 
everybody would know exactly where they stood. 

Mr. Knox. Mr. Chairman, on that point may I ask a question? 
Yesterday in the testimony of the Corps of Engineers’ representatives 
appearing before our committee, this statement was made, and I would 
take from the court decision, which was in 1951, that Mr. Richardson 
was restored, or had full possession restored to him by the court order 
until further court decisions were forthcoming. 

Mr. Chudoff stated, “That is correct, Mr. “Knox.” 

I proceeded and asked the question of the members of the Corps of 
Engineers who were present, I asked this question : 

What is possession in? Is possession limited or is possession full jurisdiction 
over the so-called lands in dispute? 

I think this reflects back on to whether or not the Corps of Engi- 
neers still have jurisdiction over the property in which the court set 
aside the right of the Corps of Engineers to take the property. 

I don’t think the question which I asked has been fully answered 
because Mr. Casey yesterday said, “I do not know, sir.’ 

So, if the property was restored to the original owner—which is 
Mr. Richardson, in this particular case—and a new policy was formed, 
a determination should be made as to whether or not this property 
should come under the new policy that was established in 1953. 

This has been pending from back in 1951, when the district court 
ordered the property restored in full possession to the original owner. 

Is that not right, General ? 

General Roptnson. This is not necessarily an answer to your ques- 
tion but I think it might clear up one point. There was an offer made 
at. some time—I will ask Mr. Casey if he will give the details—offi- 
cially through the Department of Justice, that, as far as the Corps 
of Engineers was concerned, we were willing to stipulate in court, 
to modify the taking the degree of the policy. 

Mr. Cuuporr. I think we read the court decision of the circuit court, 
yesterday. 

I think it was agreed that under the status quo of the case, Mr. 
Richardson had possession, the Government had title, and the court 
referred the case back to the district court to dispose of the question. 

Then the question came up as to what happened . the case in the 
past 4 years, why hadn’t it been disposed of and Mr. Casey said, “We 
have nothing to do with it, it is in the hands of the Department of 
Justice.” 

I then suggested Mr. Casey find out from Justice why it hadn’t 
been disposed of, and then I countermanded that and said we wouldn’t 
burden them with the situation, that we would try to find out our- 
selves, and we are going to try to do that. 

All the circuit court did was send the case back to the lower 
court, and said possession is still in Mr. Richardson’s, and title is in 
the Government. 

They never passed on the case. 

I think if we ever get this case tried we will get some law and 
know what we are doing. 
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I think every effort should be made by both sides to try the case 
it the earliest practicable moment so we can get a decision. I think 
it would clear up the whole mess if we did. Don’t you agree with 
me, General ? 

General Ropstnson. Yes, sir. I would like to see the Richardson 
ease closed. 

The offer of the Corps of Enginers was not accepted. The attorney 
for Mr. Richardson would not agree to the stipulation. 

Mr. Cuuporr. The Government tried to settle the case, but Mr. 
Richardson’s attorneys would not accept it. So the case will have to 
be tried, in the district court, and then appeal to the court of appeals 
and then to the Supreme Court, and that may be 10 years from now 
the way we are moving. 

Mr. Knox. The reason I brought this question up again today, Mr. 
Chairman, is because of a letter which counsel had read into the record 
from Mr. Stevenson to Mr. Richardson and I believe it indicated that 
the property that was in dispute now would be governed according to 
the new policy; is that correct? 

Mr. Romney. Yes, sir. 

Mr. Cuuporr. I don’t see how any decision can be made in view of 
the court decisions. 

If the Corps of Engineers has offered to stipulate in the form of 
a settlement with the Richardson counsel and Richardson’s counsel 
said, “We won't settle with you,” then we will never get the point 
decided until we try this case, and get a final decision. WwW e can just 
go on forever. That is why we ought to get it listed, disposed of, 
and that will be the end of it. 

It seems to me it would be an easy thing to dispose of because I 
think we could agree to the facts. 

I think the facts could be stipulated, and the court could make a 
legal decision on the basis of agreed facts. 

It is land, and I think it can be described and I think there is no 
question about the facts and there is nothing that has to go to a jury, 
here, from what I can see. 

I think the only thing in dispute is the land up to the 5-year flood 
line. The rest of the land would be in the form of an easement, any- 
way, under the new policy ? 

General Rosrnson. It has just been pointed out to me here, that we 
were willing to offer that to Mr. Richardson, but we cannot take that 
before the court, unless it is agreed to by Mr. Richardson or his at- 
torneys, and that we can only then try the case on the basis of the 
fee taking. It is in court on the basis of fee taking, now. We are 
willing to stipulate down to the limits of the policy, but he has so far 
not accepted. 

Mr. Cuuporr. You are telling me the Corps of Army Engineers 
has done everything they can to work this thing out, but you can’t 
agree and therefore, it is going to have to be tried? 

General Rosrnson. He must either agree to the stipulation that 
we are will to go to, or the case must be called for trial and tried 
on the basis of the fee taking. 

Mr. Cuuporr. And as I said before, the facts are pretty well agreed 
upon. It is just a question of law, isn’t it, whether or not the Flood 
Control Acts of 1944 and 1946 are being properly interpreted by the 
Army Corps of Engineers. 
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General Rozrnson. I believe that is correct, yes, sir. 

Mr. Knox. Well, General Robinson, I would then be of the opinion 
that Mr. Richardson is not willing to agree to the new policy. 

General Ropinson. That is correct, sir. 

Mr. Kxox. So the new policy was not actually formulated to take 
care of Mr. Richardson because he doesn’t agree to it. 

Mr. Cuuporr. I don’t think he disagrees with the new policy. I 
think Mr. Richardson believes the new policy is not being properly 
interpreted. Mr. Richardson wants the easement to go to the water- 
front, the Corps of Engineers wants it to go to the flood line, and it is 
the question of interpretation. 

Mr. Richardson feels he is so right he has appealed to the Secre- 
tary of the Army, the Assistant Secretary of Defense, and finally to 
the President of the United States to try to get them to agree to his 
interpretation of the policy rather than the ¢ orps of Engineers’ inter- 
pretation. 

General Roprnson. I believe Mr. Richardson disagrees with the 
policy. I so reported to Secretary Stevens before he approved the 
policy that Mr. Richardson would not agree with it. He said he 
didn’t care. He thought the policy was fair, and he was willing to 
aad by it. He didn’t care whether Mr. Richardson agreed or 
didn’t agree. 

Mr. Cuuporr. Are you through, Mr. Knox? 

Mr. Kwox. Yes, sir. 

Mr. Cuuporr. Do you want to proceed, Mr. Romney ¢ 

Mr. Romney. Yesterday, you said you didn’t wholly agree with 
the new land policy. What is the major respect with which you dis- 
agree with that policy / 

General Roprnson. I disagree with the application of the pro- 
visions of paragraphs 1 (c) and (d). I feel that at some reservoirs 
we can identify that as reading from the joint policy land acquisition 
reservoir projects Department of the Interior, Department of the 
Army, as published in the Federal Register of December 23, 1954. 
volume 19, page 8845. 

Paragraphs 1 (c) and (d) if applied rigidly to all reservoirs, would 
leave inadequate land in my opinion at some reservoirs—not all 
at some reservoirs, which would not have a sufficient provision for 
recreational and conservation purposes. 

I also have reservations as to paragraph 6 for the same reasons but 
feel that only legislation can correct that deficiency. under paragraph 
6. TI agree with paragr: rote 6 as being the only thing that can go in 
the policy in accordance with law. 

Mr. Rowney. In short then, General, your prince ipal objection is to 
the policy of taking flowage easements where under the former policy 
it was the practice to take full fee simple. 

General Roprnson. I do not now agree entirely with the former 
police V. , 

I would prefer a study how this poli ‘vy would be applied, a study to 
be made at each rese¢ rvolE, and I would prefer that t he WLrOVIsi n for 
the 5-year nal not be rigidly applied but that the fee taking line, 
which is now acquired In easeme nt, be studied at each reservoir to he 
sure adequate provisions are met for recreation and conservation 
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Mr. Romney. General Robinson, do you believe that had it not _ 
for the intervention of the Richardson case into the question of + 
change or modific sation of the former land policy that the policy as 
approved October 12, 1953, would have been the same ¢ 

General Rorrnson. Had it not been for Richardson do you believe 
it would have been the same ? 

Mr. Romney. Yes. 

General Roprnson. I don’t think Richardson had anything to do 
with it. 

Mr. Romney. Let me ask the question in another way. 

Do you believe then that the Richardson intervention had an effect 
upon the spec ific provisions of the policy as adopted ? 

General Ropinson. Not at all. 

Mr. Romney. Do you believe that the Richardson intervention 
accelerated the consideration of the policy ? 

General Roprnson. I think the fact that Richardson’s case was in 
court, and was under active consideration at the time, accelerated it, 
yes, but I can’t concur with your terminology of intervention. We 
had brought the case up before the Secretary. I am not sure whether 
we did that before Richardson may have mentioned it to him or not. 
It was an active case, it was one we were trying to settle and it had 
been brought to the Secretary’s attention because it was necessary in 
accordance with law for him to make a determination in the public 
interest. 

Mr. Cuuporr. General, you are not a lawyer. As I think about 
this situation and try to interpret it, it seems to me that the whole crux 
of the situation is the refusal on the part of the Secretary of the 
Army to answer certain interrogatories submitted by counsel for 
Richardson. I understand two Secretaries of the Army, both Pace 
and Stevens, refused to answer those interrogatories. 

Then, in accordance with the Federal Rules of Civil Procedure, 
Richardson’s counsel being competent, ought to invoke one of the 
rules—and I think the number of the rule is 37, in which it says if an 
interrogatory is submitted and not answered in accordance with the 
rule, then counsel has the right to move to dismiss the proceedings, and 
he has never done that. 

Now, if the Justice Department would go to the Secretary of the 
Army, and say: You havea legal right to answer these interrogatories, 
or, you must answer these interrogatories, then the case would be re- 
opened, and proceed in accordance with law. 

Until such time as the interrogatories are answered by the Secretary 
of the Army, nothing is going to happen to this case exe ept it is just 
going to lie as it has for the p: ast 4 years. 

General Rosrnson. I beheve the record will show, sir, that Mr. 
Stevens did not refuse to answer interrogatories. That is, however, 
true with respect to Secretary Pace. 

Mr. Cuuporr. I don’t know whether he refused or didn’t refuse. 
but there are interrogatories on the docket, and the y haven’t been 
answered. I don’t know why they haven’t been answered, but there 
must be a reason. 

Mr. Brownson. Mr. Chairman. are we try ring a court ease here, or 
are we trying to get information. I just came in. 
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Mr. Cuuporr. Mr. Brownson, I am sorry you were not here on 
Tuesday and Wednesday, but we didn’t know this was going to 
develop. 

It developed, I ee resterday, in the course of the interrogation 
about this case, and I asked, “Why hasn’t the case been tried for 4 
years,” and Mr. Case “ who was counsel for the Corps of Engineers, 
said : 

It is not in my hands any longer; we have done everything possible we can 
do to take care of the situation and it is now in the hands of the Department 
of Justice. 

It was also brought out that if this case was decided one way or 
the other, then the policy as far as the Richardson tract was con- 
cerned would be worked out in accordance with a decision of the 
court, and that would be the end of the question of whether a 
Richardson was right in saying the Flood Control Act of 1944, 
amended by the Flood Control Act of 1946, is not being properly 
administered by the Corps of Engineers. 

They have attempted to settle the case on numerous occasions. Mr. 
Richardson won't settle. He insists on a decision. ‘The case has been 
in the court of appeals, the court of appeals remanded it to the district 
court for trial, and said Mr. Richardson has the right to possession 
of the property but the Government, or the Corps of Engineers, has 
the right to title, and for them to decide immediately, or forthwith, 
as to what the situation is. 

Now, nothing has happened. 

Justice hasn't proceeded ; Mr. Richardson’s counsel hasn’t proceeded, 
and it is on the docket, and it is just lying there. That is where 
the thing is at the present time. 

Mr. Brownson. And we don’t have any jurisdiction to do anything 
about that, do we? 

Mr. Cuuporr. That is right. 

Mr. Brownson. Then we might as well go ahead, and develop some 
facts and not worry so much about this court case. 

Mr. Cuvuporr. Of course, we do in our capacity, as a committee, 
have the right to make a recommendation that this matter is pending, 
and it ought to be disposed of and we can recommend that Justice 
dispose of it at the earliest practical moment. 

Mr. Brownson. As a nonlawyer I get somewhat of an inferiority 
complex during these legalistic arguments. I would like to see some 
evidence. 

Mr. Cuuporr. We have plenty of evidence in the record, and I 
think we have so much now that it is being repeated. I would like 
to proceed, too. Let’s go ahead, Mr. Romney 

Mr. Romney. General Robinson, you said the pendency of the 
Richardson matter accelerated the formalization of a new policy. 

General Rozrnson. Among many others. There were other pend- 
ing cases. 

Mr. Romney. Is is not a fair inference that the pendency of the 
Richardson matter could possibly have affected the form which the 
policy actually took? 

General Rogstnson. No; I disagree with that. 

Mr. Romney. Could you explain that, sir? 
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General Ropixson. Because I happened to be there at the time the 
policy was formulated. I had quite a heavy hand in writing it my- 
self, and I think I know the attitudes of the individuals concerned who 
formulated the policy, and Mr. Richardson’s views did not enter into 
that, at all. 

Mr. Romney. Was it not the hope of the people with the Corps of 
Engineers, that the new policy would satisfy Mr. Richardson ? 

General Roprnson. We always hoped that it would satisfy but we 
knew very well that it would not. 

Mr. Kwox. Isn’t it true, General Robinson, that there are many 
other cases pending similar to the Richardson case? 

General Rogprnson. Yes, sir. 

Mr. Knox. Yes, sir. 

And I requested yesterday that the corps furnish us the number of 
projects that are not complete because of objections by the landlords, 
and did that information arrive this morning or is it still pending? 

GENERAL ItscHner. There is a large amount of work involved in 
that. We will furnish it as soon as possible. 

Mr. Romney. On May 5, 1953, a conference was held in the office 
of Mr. Stevens, which was attended by General Sturgis, and Mr. Gillis 
Johnson, attorney for Mr. Sid Richardson; is that right? 

General Roprnson. Yes. 

Mr. Cuuporr. Were you at that conference? 

General Roprnson. I believe I was, sir, but I cannot remember. 

Mr. Cuvporr. I thought Mr. Romney might ask you what was going 
on up there, and I was going to say you had no right to answer unless 
you were there. 

General Roprnson. I cannot remember. 

Mr. Romney. Do you know how this appointment was arranged 
between Mr. Johnson and Secretary Stevens? 

General Rogsrnson. No; I do not. 

Mr. Romney. Have you met Mr. Gillis Johnson? I believe you 
indicated yesterday that you had. 

General Roprnson. Yes. 

Mr. Romney. Have you ever seen Mr. Johnson in the presence of 
Deputy Secretary of Defense Anderson 4 

General Rosrnson. Not that I recall. 

Mr. Romney. Do you recall a conference with Secretary of De- 
fense Anderson relating to the considerations of the executive branch 
for further modifications of the policy of October 12, 1953? 

General Ropsrnson. I remember discussing it with him. 

Mr. Romney. Did you ever write any memorandum for the record 
with respect to any such conferences ¢ 

General Roptnson. Yes. 

Mr. Romney. Could you determine from the memorandums whether 
or not Mr. Gillis Johnson was present at any of those conferences, 
sir? 

General Rorrnson. The particular conferences that I had of which 
I made a memorandum for the record, Mr. Gillis Johnson was not 
present, and upon one occasion at least, only Mr. Anderson and my- 
self were present. 

I am referring to my memorandum to the Secretary of the Army, 
under date of July 24, 1954, which you have, and the accompanying 
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memorandum to the Assistant Chief of Engineers for Real Estate, 
dated July 23, 1954. 
(The memorandums are as follows :) 


OFFICE MEMORANDUM, UNITED STATES GOVERNMENT 


JuLY 23, 1954. 
To: ACE Real Estate. 
From: Acting Chief of Engineers. 
Subject: White House conference on real estate acquisition. 

Note the attached summary of the meeting with the President on real estate 
acquisition. It is directed that immediate action be taken to formulate policies 
in accordance with the President’s directive for coordination as indicated. Its 
preparation should be coordinated with civil works and submitted for my ap- 
proval prior to coordination with other agencies. 

On the way back from the White House, Secretary Anderson indicated that 
he thought that a sliding scale formula for riparian rights could be adopted— 
that the owner on the shores of the lake who had not previously had riparian 
rights might be entitled to only a very small amount of water frontage. The 
ones who had substantial amounts might get as much as 50 percent. 

In the conference this morning and again before the President, Secretary 
Anderson reiterated that the upper flood line was three times the height that 
any flood had ever occurred on the Trinity at Benbrook and that he considered 
this excessive but did admit before the President more strongly than at con- 
ference this morning that the fixing of the no-build lines was a question of 
degree. 

B. L. R. 


JULY 24, 1954. 
MEMORANDUM FOR THE SECRETARY OF THE ARMY 


Subject : Land acquisition policies of the Corps of Engineers—Civil works projects 
1. On July 20, Under Secretary Tudor, of the Department of the Interior, called 
me concerning a memorandum he had received from the Director of the Bureau 
of the Budget concerning the Federal land acquisition policies and procedures in 
connection with public civil-works projects. The memorandum covered two main 
points: (a) It has been called to the attention of the President that with respect 
to 182 Corps of Engineers civil-works projects the cost thereof had increased by 
$3.6 billion over the original estimate; (6) That the President desired to be 
briefed with respect to developments following adoption of the new joint land- 
acquisition policy between the Departments of the Army and Interior. The 
memorandum from Mr. Hughes requested that representatives of interested 
agencies meet with him on July 21 concerning land acquisition matters. 

2. I met with Mr. Hughes, Under Secretary Tudor, and Assistant Secretary 
Coke of the Department of Agriculture, on July 21, to discuss the subject matter 
of the memorandum. In the meeting, Mr. Hughes reiterated that it was the 
desire of the President to be briefed on land acquisition policies being followed 
by governmental agencies and that he was particularly interested in being briefed 
on our existing policies which have the effect of reducing the amount of privately 
owned land acquired for Government use. In the meeting, I explained to Mr. 
Hughes the principal features of the new land-acquisition policy promulgated by 
the Departments of the Army and Interior last fall and commented on the 
results and effects thereof on our civil works land-acquisition programs. At the 
conclusion of the meeting, Mr. Hughes asked that the conferees prepare a brief 
memorandum for him setting forth our present real estate holdings as well 
as a brief statement of our land-acquisition policies and what, if any, changes 
have been made to keep our acquisition to the absolute minimum. I prepared such 
a memorandum and again met with Mr. Hughes on July 22, at which time the 
policies of the Army, Interior, and Agriculture Departments were again dis- 
cussed. At this meeting, Mr. Hughes stated that the President wished to be 
briefed on July 28 by representatives of the three interested Departments. I 
was informed that the main point the President wished to be briefed on was 
the policy being followed in our land-acquisition program for civil-works projects 
and the limits such policy placed on the extent of land being acquired for this 
purpose. I informed Assistant Secretary Roderick of the developments set 
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forth above, and also informed him that the President was to be briefed on our 
policies on the afternoon of July 23 

3. I was later informed that I was to accompany Secretary Anderson to the 
President’s briefing. As a result, I met with Secretary Anderson and Assistant 
Secretary Roderick on the morning of July 23 and briefed them with respect to 
my meetings with Mr. Hughes. In the meantime with Mr. Anderson, he informed 
me that he was personally opposed to two features of the new land-acquisition 
policy. One objection of the Secretary to the policy is that he does not agree 
that we should acquire exclusive title to 100 percent of the shoreline. As you 
know, current joint policy with Interior contemplates free acquisition up to the 
5-year flood line. It is his view that landowners owning land on the reservoir 
should hold some ownership to the water’s edge. Also, the Secretary feels that 
our policy of prohibiting buildings for human habitation within the easement 
areas (which are located above the 5-year flood line) is too restrictive and be- 
yond a reasonably insurable risk. 

4. At the meeting at the White House, the President stated that he had received 
information from Sid Richardson that there were some 180 Federal projects on 
which there were greatly increased costs in land taking. Mr. Hughes handed 
him the attached memo for the President which is based on information furnished 
by us, and explained that there was a marked change in the policy as of a year 
ago which would substantially reduce the takings in future acquisitions. The 
President seemed satisfied with this explanation. 

5. I was called upon to explain the Army policy and I utilized the Benbrook 
map to illustrate. I noted Secretary Anderson’s two exceptions to the policy. 
He then explained his viewpoint to the President. 

6. The net result of the meeting was that it was directed that Interior and 
Engineers get together with a view to providing in our policy for landowners 
to retain a portion of their riparian rights and to restudy the upper limits below 
which structures could not be built for human habitation. Secretary Tudor in- 
dicated that he preferred both changes to be exceptions to the current policy. 
It was agreed that the corps would initiate this matter, coordinate with Secre- 
aries Stevens and Anderson, then with Interior, and present the solution to Mr. 
Hughes for approval. 

7. Secretary Anderson indicated he would discuss the matter with you at an 
early date. 

ROBINSON. 

Mr. Cuvporr. Mr. Moss, do you have any questions / 

Mr. Moss. I have no questions. 

Mr. Cuuporr. Mr. Knox? 

Mr. Knox. I ‘don’t have a question, Mr. ee outside of the 
fact of the question the counsel has raised relative to meetings. 

It seems to me we live in a free country, and a citizen has the right 
to petition his Government. Whether he does it in person or through 
an attorney or by letter, [ cannot see where that has any particular 
bearing upon this case. 

I would hate to think that if I had a dispute with Government, that 
I would be unable to come in and discuss the entire matter, with the 
administrator of that particular department. 

Mr. Cuuporr. Mr. Knox, I am glad to hear you say that because 
I, too, feel that the average citizen has a right to go in and discuss 
any problem he has with the head of the department of any govern- 
ment. He might even have the right to go into the White House, and 
talk to the President. 

But I think that you will agree that it is pretty difficult for the 
average citizen to get into the places that he would like to get, and 
that it takes some personal contact to get. various people in. 

I see no objection, first of all, from Mr. Richardson or his counsel 
in talking to anybody he can talk to about a problem. I think you 
agree we as Members of Congress talk to a lot of people about prob- 
lems affecting our constituents. The reason we do is because our 
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constituents can’t get in. If the Member of Congress requests it, we 
can get an answer that the average citizens can’t get or will take 
6 months to get and we can get it by re turn mail. 

I even remember reading, I think, in the Washington Post, the 
bulldog edition that came out last night, that certain Senators were 
objecting they couldn’t even get in to see the President. 

[ can’t see anything wrong with Mr. Anderson being seen and 
re Kisenhower being seen. I do feel that certainly Mr. Richardson 
if he feels he has a bona-fide objection to this policy should have the 
right to raise that objection. But as I say to you, the only thing I 

can’t understand is, why some people can be heard and others can’t ’ 

I would like to see everybody have a right to be heard. 

Mr. Knox. We have no assurance, Mr. Chairman, but what Con 
gressman Kilgore may have made the arrangements. It is his district 
and he may have. I don’t know. 

Mr. Cuuporr. Incidentally, Mr. Knox, we are going to have June 
17, 18, and 19 for any Congressman who feels he is attected or his dis- 
trict is affected or that he is personally affected by this study to 
appear before the committee and give us all the information that he 
cares to give us concerning it. Do you have any further questions, 
Mr. Brownson ? 

Mr. Brownson. Will the copies of the record of these hearings, up 
to date, be made available to any of the Congressmen interested in 
appearing so they can bring themselves up to date? 

Mr. Cuuporr. Surely. Any Member of Congress who wants to 
read the record, if they will ask for a copy I will instruct the staff to 
turn it over to them. 

Mr. Pertman. As a matter of fact, we circulated them this morn 
ing to some extent. 

Mr. Cuvuporr. We have circulated them to the members of the sub 
committee because we felt they had priority, but any Member of the 
Congress or Sens‘e who wants to read this record may. 

Mr. Brownson. Their testimony should have maximum considera- 
tion and they should know what is going on to testify intelligently. 
I have no further questions. 

Mr. Cuuporr. Mr. Smith? 

Mr. Smirn. I have no questions. 

Mr. Cuuporr. Mr Indritz? 

Mr Inprirz. Were you aware that the enactment of the Flood Con 
trol Act of 1944, that the House Committee on Flood Control in re- 
porting the bill which became that act, in reporting it to the floor 
stated in its report that it was desirable that there be authority 
and I shall now quote— 


authority to expend the small amount of funds needed to make the recreation 
and conservation values of these reservoirs “fully” available— 


and the committee went on to state: 


This committee is of the opinion that where practicable without reducing 
flood-control benefits, projects should be “fully” utilized to provide recreational 
facilities for the benefit of the general public. 

That report was House Report 1309, 78th Congress, 2d session, and 
the language I quoted appears at page 6. 

Were vou aware of that intent of the committee ? 

General Roprnson. Yes. 
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Mr. Inprirz. Had you ever seen a memorandum of July 7, 1948, by 
General Crawford, at that time the Acting Chief of Engineers, which 
was addressed to the President of the Mississippi River Commission— 
and I will quote paragraph 5 of the first endorsement to a prior 
memorandum of June 30, 1948—the first endorsement was the memo- 

randum signed by General Crawford : 


To depart from our policy of land acquisition in order to permit the few 
individuals to obtain choice sites on the reservoir for private use or in order to 
obtain for themselves speculative values created by the construction of the 
reservoir would, I believe, result in adversely affecting the overall policy for 
acquisition of lands in other reservoirs. Such a change in policy would hamper 
the future unrestricted operation of the reservoir and might seriously interfere 
with our efforts to obtain the additional collateral benefits which Congress in 
recent legislation affecting both recreational use and conservation of fish and 
wildlife resources intended should be obtained or preserved in connection with 
the construction of flood-control or multiple-purpose projects. 

Let me hand this to you so that you may see it, Genera] Robinson. 
Have you ever seen the memorandum ? 

General Ropinson. Not to my knowledge, no. 

Mr. Inprirz. Do you concur with those two sentences I quoted from 
the memorandum ? 

General Roprnson. Let me have it back. 

Yes, I concur with those views. 

Mr. Inprirz. Mr. Chairman, may this be offered for the record ? 

Mr. Cuuporr. Without objection, it will be included in the record. 

(The document referred to is exhibit 3—D in the appendix.) 

Mr. Inprirz. In your memorandum of March 16, 1953, to Dr. Ga- 
briel Hauge, Administrative Assistant to the President for Economics, 
you attached a tab-A which comprises a statement concerning the pol- 
icies and procedures generally applicable to the acquisition of lands 
for dam and reservoir projects, and on page 3 of tab—A, paragraph 5, 
it was stated 

General Rogrnson. Will you identify that so we can find it in our 
records ? 

Mr. Inprrrz. Yes. 

General Rogrnson. I have it. 

Mr. Inprirz. General Robinson, on page 3 of that tab-A—tab-—A is 
entitled “General Statements Relating to Acquisition of Land for Dam 
and Reservoir Projects Under the Jurisdiction of the Department of 
the Army.” 

On page 3 it is stated : 


The lands and water areas of reservoir projects are administered and managed 
so as to obtain the maximum sustained public benefits from conservation and 
use of their natural resources. The Congress so expressed its desires in several 
enactments and in recognition of the potential public recreational benefits that 
could be derived from these projects has enacted in section 4 of the Flood Control 
Act, approved December 22, 1944 (Public Law 534, 78th Cong., 2d sess.) as 
amended by section 4 of the Flood Control Act, approved July 24, 1946 (Public 
Law 526, 79th Cong., 2d sess.) 


Ty presume, General Robinson, you certainly must have read it be- 
cause you wrote it. 

Do you concur with it now? Do you concur with that statement? 

General Rosrnson. Yes. 

Mr. Inpritrz. Now General Robinson, a few moments ago in re- 
sponse to an inquiry from Mr. Romney, you stated that you believed 
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that paragraph 1 (c) and 1 (d) of the joint policy are inadequate 
because they provide insufficient land for recreational purposes—at 
least at, some reservoirs. 

General Rosinson. If rigorously administered, that is possible un- 
der the policy. 

Mr. Inpritz. Now, in the light of the intent of Congress that the 
recreation and conservation values at these reservoirs be made fully 
available, do you not believe that to the extent that the joint policy 
provides inadequ: ite lands for recreation purposes that the intent of 
Congress is not complied with ? 

General Roprnson. No, I think we went over all that yesterday. 
You are talking about two things. One is what the law permits, and 
the second is what you can do under the law. The intent of Con- 
gress, I think, is met by this policy. 

Mr. Inprrrz. Are you suggesting 

General Roprnson. I am not suggesting there has been any violation 
of law anywhere. 

Mr. Inprrrz. Are you suggesting that the law confers the full dis- 
cretionary authority in the Corps of Engineers as to how much re- 
creation is to be provided ? 

General Roprnson. I think the act of Congress restricts what the 
Corps of Engineers can do, yes. It does not ‘have full discretionary 
authority. Within the law, there is discretionary authority vested in 
the Chief of Engineers. 

Mr. Inprrrz. In the light of the intent—— 

General Rosson. But only within the restrictions of law. 

Mr. Inprrrz. In the light of the intent we have referred to of Con- 
gress that the conservation and recreation values be made fully avail- 
able, to the extent that any land acquired for project purposes is not 
made available for recreation purposes that are inherent in the project 
lands, isn’t that at least an evasion or in conflict with the policy of 
Congress ? 

General Rorrnson. No. 

Mr. Cuuporr. If we ever get that decision in the Richardson case, 
we would find out what the law is. 

General Rosrnson. I think the law is defective and there should 
be legislation to clarify the point. The intent of the committee is 
one thing, but when you have the cold law signed by the President 
and shown in the statute books, you are limited to that law. 

Mr. Cuuporr. Have you ever sent up a proposed amendment to 
the law of 1944 to the Interior Committee so they could pass legisla- 
tion to clarify your actions? 

General Roprnson. No, sir, I have not. 

Mr. Cuvporr. I suppose we should talk to the present commanding 
officer of the Corps of Engineers. 

General Rozsrnson. I am not speaking for him. He is present here. 
Our views I know are not identical and I'd rather you would ask him. 

Mr. Inpritz. When the new policy was being considered did you 
get an opinion from the chief law officer as to whether the policy would 
be consistent with the intent of section 4 of the flood control act? 

General Rorinson. I believe from our own attorneys and advisers 
that was gotten, or at least discussed informally. 

Mr. Inprrrz. Was an opinion obtained in written form? 
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General Rozrnson. I don’t know. I doubt it. 

Mr. Casey. I couldn’t understand the question. 

General Rozrnson. He wanted to know at the time of formulation 
of the policy as to whether legal opinion was gotten regarding com- 
pliance with the flood control acts. 

Mr. Casey. Not that I know of. 

General Roptnson. I know it was discussed and the paper was thor- 
oughly staffed in our office. I was advised by General Counsel and by 
our real estate attorneys. 

Mr. Lyprrrz. But that matter was never discussed in any written 
form ¢ 

General Roprnson. I don’t recall that it was. 

Mr. Inprirz. If the fee interests were obtained in the land between 
the 5-year flood control line and the top of the project flood line, those 
lands would then be available for the Government to provide 1 recrea- 
tional use of those lands, which the Government may not now do. Is 
that correct 

General Ropinson. I don’t quite understand you. 

Mr. Inprrrz. Let me put the question a little differently. If the 
Government 

General Rosrnson. If the land in fee is available for recreational 
purposes; yes, that is correct. 

Mr. Inprrrz. If the land referred to was acquired in fee instead of 
easement, would it be available for recreational use ? 

General Rozsinson. It would be available for recreation and conser- 

vation purposes, yes. 

Mr. Inprrrz. When it is acquired in easement, it is not available for 
such use ¢ 

General Rosrnson. That is correct. 

Mr. Inprirz. And was that land between the 5-year line and the 
project flood line acquired for project purposes ¢ 

General Ronrnson. The easement on it was acquired for project pur- 
poses, that is correct. 

Mr. Inprrrz. In other words, the land is essential for project: pur- 
poses. At least, an interest in the land is essential for project pur- 
poses ¢ 

General Rorrnson. An interest, yes. 

Mr. Inprirz. And such land in many areas has recreational poten- 
tialities ¢ 

General Rosrnson. That is my belief; yes. 

Mr. pnt nson. Mr. Chairman, may I ask a question at that point ? 

Mr. Cuvuporr. Yes, Mr. Brownson. 

Mr. Ba ownson. The primary purpose for acquiring this land is not 
to provide recreation; is it? 

General Roprnson. That is correct. 

Mr. Brownson. The primary interest is flood control ? 

General Rosrnson. That is correct. 

Mr. Brownson. There is a difference in cost between buying the 
land in fee simple and securing an easement; isn’t there ? 

General Ropinson. Yes. 

Mr. Brownson. You have to make a decision, and you are involved 
prim: arily in flood-control projec ts, as to whether vou are going to 
spend additional money in many cases in order to get the title in fee 
simple, in which case it would be available for recreational projects? 
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General Rozsrnson. That is correct. 

Mr. Cuuporr. Mr. Brownson, I think you will find the record will 
show 

Mr. Brownson. I realize there are exceptions. 

Mr. Cuvporr. That there are exceptions to that, and furthermore 
that the difference is not very great. 

Mr. Brownson. But you come back to the basic problem that the 
Department of the Interior is in the business of providing flood-con- 
trol and conservation facilities and you are not in the recreation 
business. 

General Rogrnson. Yes. 

Mr. Cuuporr. That is one of the reasons why the Congress some- 
times appropriates money, because they realize—for instance, the 
building of a dam is not only good for flood control but it is good to 
produce power. Or the building of a reservoir is not only good for 
flood contro] but it is also good for the purpose of establishing recrea- 
tion places. 

It has a double-barreled purpose, and that is why sometimes it is 
easier to get appropriations through the Congress, because you can get 
two things for your money inste: id of one. 

Mr. Brownson. It is also easier to get projects through because 
these appropriations come under the heading of civil public works 
projects under the Army Corps of Engineers, a semidefense activity, 
and it is easier to smuggle a park through i in these semidefense appro- 
priations than it is to get one through otherwise. 

Mr. Cxuporr. I think all those factors are t taken into consideration. 

Mr. Brownson. That may account for the size of the defense 
budget. 

Mr. Kwox. As I recall yesterday, the testimony of General Robin- 
son, it reflected the aditional costs that were involved when you have 
the property in fee instead of on an easement that involved the Gov- 
ernment, with the policing and also the establishing of necessary con- 
tainers and what have you 1 for that area that would ‘be used for recrea- 
tional purposes above the 5-year flood line; is that correct, General 
Robinson ? 

General Roprnson. Yes. 

Mr. Moss. Would you yield at that point? 

Mr. Knox. Just a second, Mr. Moss. It was not just the question 
of the differential between the cost of the easement and the cost of the 
lands in fee. There were other complications, put upon the Corps 
of Engineers, because of the fact that that law does provide that they 
shall equip this property for recreational purposes. Isn't that true? 

Mr. Cuuporr. Are you talking about administrative expenses, Mr. 
Knox? 

Mr. Knox. Cost of operation of the project. 

Mr. Cuuporr. I think General Robinson did tell us that the income 
from the renting of the boats and other concessions ought to pay the 
administrative ¢ charges, 

Didn’t you say that? Or General Itschner said that. 

General Irscuner. I made a statement that overall that was true. 

Mr. Cuuporr. I think the difficulty with the whole problem is that 
all the figures that we got when we went into that subject was the fact 
that everybody was guessing and we got percentage figures that no- 
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body could substantiate one way or the other, whether it cost more or 
less, or how many less guards you would need if you didn’t have recrea- 
tion facilities, and what the savings would be. There didn’t seem to 
be any dollars-and-cents figures available at that time. 

Of course, I imagine we could dig them out if we wanted to. 

Mr. Knox. I should like to ask one question and you can refuse to 
answer it if you care to: 

Do you believe Congress should enact legislation for recreation, 
conservation, fish and wildlife, and direct the Corps of Engineers to 
administer it? 

General Ronrnson. No, sir; not the way you have stated it. 

[ do believe there should be a declaration of legislative intent in- 
volving recreation and conservation at projects for flood control- 
navigation-multiple purpose dams—power—that are assigned to the 
Corps of Engineers. But not general legislation ; no, sir. 

The Chief of Engineers is here. 

Mr. Knox. Agencies of Government have a difficult time sometimes 
determining what the intent of Congress is. In order to determine 
what the intent of Congress is, you have these volumes of hearings 
that you must review, you have the committee reports, and then you 
have your inter —e ations of the law itself. 

That all must be taken into consideration in order actually to get 
what the intent a Congress is. Is that right? 

General Roprnson. Yes, sir. 

Mr. Kwox. I have nothing further. 

Mr. Moss. In response to “Mr. Knox’s s question on the type of facili- 
ties which have to be provided when there is recreation in connection 
with an engineering project, you don’t always provide those facilities, 
do you? It is optional; isn’t it? 

General Rortnson. It is optional; yes, sir. It is permissive. 

Mr. Moss. You can enter into agreement with the local government 
or State government for them to operate the area for recreational pur- 
poses; can’t you? 

General Roprnson. Yes, sir. When I was in the Chief's office, that 
was preferred—and still is, as I understand it. 

Mr. Moss. So it is purely speculative as to whether or oe there is 
additional cost involved in using these recreational are There is 
no fixed rule to go in and prov ide containers and dolled i D Saal all of 
these other necessary services. 

General Rorrnson. I just wanted the record to show there was con- 
siderable difference. 

Mr. Cuvporr. General Robinson, I have a question I would like 
to ask you. We have been talking about Mr. Richardson almost ex- 
clusively up to this time. 

There was also another project that had considerable problems at- 
tached to it and that is the Whitney Reservoir, isn’t that right, close 
by the Benbrook project ? 

That land is owned by a man by the name of Wallace. Isn't it true 
that Mr. Wallace was represented by Mr. Gillis Johnson, the same 
project ? 

General Roprnson. Yes, sir. 

Mr. Cruporr. And isn’t it true that when the memorandum came 
down from the White House for a study of the projects—I think it 
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was in the form of a telephone request from a Mr. Benedict, for a 
report covering the full facts of both disputes, that a memorandum 
was sent to Dr. H: wige, only covering the Benbrook and Whitney 
Reservoirs in Texas. Was the request limited to those two projects. 
or was there a request to you to make a study of all the projects 

General Roprnson. The 1 request I rec eived from Mr. Benedict asked 
for a report covering the essential facts pertaining to the acquisition 
and condemnation of land for the Benbrook and W hitney Reservoirs 
in Texas. 

Mr. Cuvporr. And they were the two projects that were close by 
where Mr. Johnson was counsel for both owners and involved the 
same question of dispute ? 

General Roprnson. Yes, sir. 

Mr. Cuuporr. There was no request for any other facts for any 
other project ? 

General Rosinson. Not in connection with this particular thing: 
No, sir. 

Mr. Cuvuporr. Thank you, General. 

Do you have any further questions / 

Mr. Inprirz. General Robinson, are the lands below the project 
flood line considered a part of the project lands, or part of the project 
reservoir ¢ 

General Ropinson. Yes. 

Mr. Inprrrz. If the benefits of those lands were made available to 
the general public, would that be more in conformity with the intent 
of Congress that the recreational benefits of reservoir projects be fully 
utilized ¢ 

General Rosrnson. Not necessarily. 

Mr. Inprirz. Why do you say that ? 

General Roprnson. Because there might be no need for it. 

Mr. Inprrrz. Are you familiar with the fact that there has been a 
tremendous increase in public interest in recreational use of projects? 

Mr. Moss. I wonder if we could go back just a moment. I am a 
little puzzled on that last question with reference to recreational bene- 
fits—your response that there might be no use for them. 

There would then be no benefit. There would only be a benefit 
potential, wouldn’t there, rather than a benefit. You have to have 
someone to use them in order to have a benefit. 

General Ropinson. Yes, sir. I was even questioning whether in 
some cases there would be a benefit potential, due to the nature of the 
Jand, its remote location, and other factors. 

Mr. Moss. When we deal with benefits, don’t we deal with proven 
benefits, whether it applies to flood control or recreation or wildlife or 
navigation? They have to be provable benefits. You might have a 
potential, if there was a demand that use be made of them. 

General Ropinson. Yes, sir. 

Mr. Inprirz. I asked whether you were aware of the tremendous 
increase in interest-——— 

General Roprnson. Yes; I am. 

Mr. Inpritz. In 1952, the total number of visitors at the corps 
reservoir projects was about 29,500,000. In 1956, the counted number 
of visitors was in the neighborhood of 71.5 million and the estimates 
for 1960 indicate approximately 100 million expected visitors. 
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Is that not indicative of the tremendously increasing interest by the 
public in reservoir projects? The recre itional potential ? d 

General Roninson. | am not familiar with your figures, but I think 
in general there is certainly a growing interest in the recreational 
values of our reservoirs. 

Mr. Inprirz. General Robinson, on October 6, 1953, Col. H. V. 
Canan, Assistant Chief of Engineers for Real Estate, wrote a memo- 
randum to all divisions and district engineers entitled “Real Estate 
Land Acquisition Policy for Civil Works Projects.” 

Mr. Cuuporr. While they are looking up that paper, would you say 
that since there appears to be an increasing demand for recreational 
projects on reservoir property, because of the f figures counsel has 
read to you, that it would be certainly well that a policy should be 
worked out by the Corps of Engineers to increase the number of recrea- 
tional projects, rather than a policy of easement which would de- 
crease the number of recreational projects ? 

General Rosrnson. I think I have expressed my views that they 
should be used. 

Mr. Cuvuporr. The 1953 policy would cut down the recreational 
spots, wouldn’t it? 

General Rosinson. That is right. I disagree with that policy in 
certaim respects, 

Mr. Cuvuporr. The demand is increasing and the supply is de- 
creasing? I think that can be answered by a ‘single yes or no. 

General Roninson. I would rather leave that for General Itschner to 
comment on. I think he is prepared to discuss that. 

Mr. Cuuporr. I just thought mathematically or economically you 
couldn’t answer otherwise. 

You say the answer is “No”? 

General Irscuner. If I understand your question correctly—— 

Mr. Cuuporr, If you divide the number of recreation projects by the 
people who are increasing year by year and the effort to get away from 
fee simple, that will cut down on the availability of rec reation: al spots 
and therefore the supply is decreasing and the ‘demand is increasing. 

General Ivscuner. The supply is increasing greatly because we are 
building new reservoirs. 

Mr. Cuvporr. But if you are only getting easements you can’t do 
anything with that land except flood it. 

General [rscuner. But we are a quiring a great many access points 
at these other reservoirs which are used for recreation purposes. 

Mr. Cuvuporr. What is the acreage of access points compared to the 
actual acreage of the project ? 

General Irscuner. We have obtained enough acreage to develop 
the use of that reservoir for recreational purposes. It is a rather sub- 
stantial amount. 

Mr. Cuvporr. Maybe I am wrong about this. You only mean the 
water surface at the 300-foot line if there is a water surface. Isn’t that 
true / 

General Irscuner. I am not sure I understand that question, sir. 

Mr. Cuuporr. You get an access spot. What do you get in your 
access ¢ 

General Irscuner. We get an area sufficient to accommodate the 
public. 

Mr. Cruporr. That is a big word. How many of the public? 
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General Irscuner, As many of the public as we feel will use the 
reservoir. 

Mr. Cuuporr, As a matter of fact, it is just a road to lead up to the 
waterline so they can rent a boat. 

General Irscuner. No; it is much more than that. It is the num- 
ber of acres at the end of these roads. We take an access point at 
the most desirable places along the reservoir for public use. Places 
that if privately owned would be used as resorts. We develop that 
area so that the public can have access to the surface of the water. 

Now we are not limited in the number of those access points we 
obtain in fee. Those access points go up as high as necessary and 
it is not related to the elevation of the water. 

Mr. Cuuporr. Mr. Richardson wants to give you no access points 
at all and he says under the law you are not entitled to access points. 

General Ivscuner. He only owns one-tenth of the reservoir, but 
what you say is exactly correct. 

Mr. Cuvporr. And Mr. Wallace doesn’t want to give you any access 
points, either. 

General Irscuner. I haven’t talked to him on our policy on reser- 
voirs and its application generally. 

Mr. Cuuporr. That is why you are in this litigation. Even though 
they want to give you this project for a dollar you won’t stipulate 
that you will take it without access points. 

General Irscuner. Well, we won't take it because it would be 
violation of our policy if we did it the way he wants it. 

Mr. Cuvuvorr. It would be in violation of the law, don’t you think, 
too, according to the best information you can get from your counsel ? 

General IrscuNner. No. 

Mr. Cuuporr. Then why are we in litigation? If it is not in viola- 
tion of the law, then Mr. Richardson is right. 

General Irscuner. We are in litigation because we are condemning 
the property. That is the only way we could acquire it. He wouldn't 
give it to us on an option. 

Mr. Cuuporr. You think you are meeting the public demand for 
recreation around reservoir projects by the application of the new 
policy and that therefore you can’t see any objection to the new policy ¢ 

Gener: " [rscuner. That is substantially correct. I feel that if we 
were not, it would be a matter of our bad judgment on any particular 
project ca ause we are authorized to take access points, and we ww 

We try to evaluate the requirements for the public and I might sa 
we are heartily in favor of obtaining this property for the use of the 
public, in ace ‘cordance with the law, so that the »y have access to the sur- 
face of the water. We are acquiring substantial amounts of real 
estate for that purpose. 

Mr. Cuvuporr. Well, why couldn’t you work out with the owner of 
the land not only the right to have an easement to flood the land but 
a right to have an easement for the purpose of establishing wildlife 
and recreational projects on the easement land ? 

General Irscuner. We feel if we did that we would be acquiring 
a greater interest than is necessary to satisfy the  pramexy purposes 
of the projec t which are flood control, nav igation— 

Mr. Cuuporr. Didn’t Congress tell you in 1946 ‘that vou ought to 
do this and give it to Boy Scout troops and certain other groups? 
They intended you to do that. 
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General Irscuner. The land that we acquired. And we do so and 
are heartily in favor of doing so for land that we have acquired, that 
we make full use of that land by developing its recreational poten- 
tialities or leasing it to Boy Scouts often at no cost to them for their 
use. 

Mr. Cuvuporr. Isn’t it true, General, that the new policy allows you 
to take care of certain individuals who don’t want to give you fee 
title to the land, make them happy, and of course other individuals 
who have no objections, you take the land in fee? 

General Irscuner. Well, we decide which land we will take in fee 
and which we will take in easement. Actually in most cases the most 
desirable land, the land that the people want to keep most, is the very 
land that we feel is most suitable for public access purposes. 

So we of course are interested in the feelings of the landowners but 
actu: ~ in many cases we still have to condemn, as you know. 

Mr. Cuuporr. General, of course you are entitled to your opinion, 
and we are going to hear from some other organizations who have 
other opinions and that is why we are making ‘this study. I am not 
going to quarrel with you, but I just want to see how you felt about 
it as ‘commanding officer of the Corps of Engineers. 

Mr. Inprirz. I refer to the memorandum of October 6, 1953. At- 
tached to it was a draft of the joint policy land acquisition for reser- 
voir projects. It is the draft which 6 days later was issued as a joint 
policy statement. 

(The documents referred to m: iy be seen in the subcommittee files. ) 


Mr. Inprirz. Now if you:will look at section 1 (d), the draft state- 
ment reads: 


Additional lands which may be reasonably needed to provide for public use 


and access in accordance with applicable laws, or for operation and maintenance 
of the project. 


If you will compare the policy statement it reads—that is the policy 
statement as issued on October 12— 


Additional lands which may be needed to provide for “limited” public use and 


reasonable access in accordance with applicable laws or for operation and main- 
tenance of the project. 


Could you tell us, General, who was it who put in the word “lim- 
ited” ¢ 

General Roptnson. I can’t tell you. I don’t know whether I ever 
knew or not. 

Mr. Inprrrz. Was there any discussion about the introduction of 
the word “limited” into the policy statement ? 

General Roginson. I do not recall at this late date. 


Mr. Inprirz. Do you know what arguments may have been adduced 
for putting in een 


General Roprnson, | jenn know. I don’t recall. 

Mr. Inprirrz. General Robinson, is the word “limited” 
section 4 of the Flood Control Act as amended ? 

Mr. Cuvporr. I don’t think there is any question but what it is not 
there. 

General Roprnson. Well, I have not read the whole thing. 

Mr. Cuuporr. Well, it is not there. : 

Mr. Inpritrz. I presume you have at some time read the so-called 
Coordination Act of August 14, 1956, in title 16, United States Code, 


found in 
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section 661. Now, section 3 of that act, which is section 663 of title 
16, United States Code, provides, in part, that— 

_Whenever the waters of any stream or other body of water are impounded, 
diverted, or otherwise controlled for any purpose whatever by any department 
or agency of the United States, adequate provision consistent with the primary 
purposes of such impoundment, diversion, or other control shall be made * * * 
for the conservation, maintenance, and management of wildlife, resources thereof, 


and its habitat thereon. 

Would you say that “taking of land in easement” between the 
5-year flood land and the project line is in conformity with that 
mandate of Congress ? 

General Roprnson. Yes, I would. 

Mr. Inprirz. Would you say that if the lands were taken in fee 
there would be more conformity or more compliance with that provi- 
sion of Congress? 

General Ropsrnson. There would be more land but no greater de- 
gree of conformity. 

Mr. Inprirz. But would the mandate of the statute be more ade- 
quately performed ? 

General Rosrnson. I will stand on the previous statement. There 
would be more lands and no greater degree of conformity with the 
law. 

Mr. Inprrrz. Are there many areas between the 5-year line and the 
project flood line which could be used for conservation, management, 
and so forth, of wildlife ? 

Mr. Moss. I think, before we can get an answer from General 
Robinson that means very much as to whether or not there is more or 
less conformity with the law or with the intent of the Congress, we 
have to have a definition of the term “limited.” 

As the order was drafted and issued, we have a modification of 
public use. We have limited public use. It is a part of the policy 
statement. Therefore, it has meaning. What limitation is imposed ? 
Until you know that, I don’t think you can get the answer to the 
other question. I think we should explore the limitations now placed 
on this public use. 

Mr. Inprirz. General Robinson, what was the word “limited” in- 
tended to mean in section 1 (d) of the general policy statement ? 

General Rogprnson. Well, it is my belief that it was intended to 
mean that a reasonable but not excessive number of access roads and 
access facilities would be provided for the public. 

Mr. Inprirz. Do you mean if 10 roads are provided it might be 
excessive, where there might be a demand by the public for 15 roads? 

General Rosrnson. No: I think it was intended to limit the ex- 
pense and the taking of land to that number of points which could 
be justified on the basis of not today’s but a projected use for those 
purposes, recreational purposes in the future, at each particular 
reservoir. 

Mr. EnOOETH: How far in the future do you project those contem- 
plated uses ? 

General Rornrnson. Normally 50 years. 

Mr. Inprirz. On the basis of the visitor usage since, let us say, 
1950, was it then contemplated there would be such tremendous ex- 
pansion that we have seen in the past 4 or 5 years? 
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General Roprnson. Well, that is a hard question to answer. I 
think we are well aware that it was an expanding use. I think quite 
likely that the large figures which were proven may have surprised 
some of us—they ‘surprised me when I heard them this morning. 
I knew they were big, but I didn’t know they were that big. 

Mr. Moss. This “limited” was added between the first draft and 
the final draft of this order. Now, I would assume that the rule of 
reasonableness would apply in any order. Reasonable public use 
would be inherent in the words without stating it, and reasonable 
access, while it is stated, would still be more or less inherent. It is 
usually required by Government not to exceed reasonable limits. 

The fact that the word “limited” was placed in the final draft, I 
think, implies something beyond reasonable public use. Of course, it 
must have been in the minds of whoever drafted it and certainly there 
must be something in the present administration of it which would 
justify the use of the word “limited.” I would like to find out, if I 
can, beyond a reasonable public use, if there is a further modification 
because of the words “limited public use.” 

General Roprnson. Let’s take the final draft, rather than the pre- 
liminary draft, if we may, of October 12. On page 2, the word 
“limited” me appears in the statement, but on page 3, ‘paragraph 
2 (a) (4) (C) reads as follows: 


In order to insure proper public use in accordance with section 4 of the Flood 
Control Acts of 1944 and 1946, a reasonable number of access roads will be 
required. These should be acquired by easement for rights-of-way unless savings 
can be effected by acquisition of the title or fee title would otherwise be to the 
interests of the Government. In addition, the public will require areas for 
parking and other incidental uses as contemplated by the Flood Control Acts of 
1944 and 1946. In general, it is believed that the lands acquired as set forth 
in 2 (a) (3) above, will meet the major requirements for these purposes. 

However, because of the nature of the terrain in certain reservoirs or nature 
of floods, some additional land may be required. 


Mr. Inprrrz. General Robinson, the lands referred to, as set forth 
in 2 (a) (8) above, are the lands below the 5-year flood line; is that 
not correct ? 

General Roprnson. Yes; that is correct. 

Mr. Inprirz. And 2 (a) (3) is headed “Reservoir Area, Lands Sub- 
ject to ‘Frequent’ Inundation.” 

That would mean that these lands would be subject to “frequent” 
inundation. 

General Roprnson. Five years, on an average. 

Mr. Invrrrz. Do you believe that the 5-year flood frequency line 
is precisely ascertainable and that it provides adequate amount. of 
lands which are suitable for recreational purposes ? 

General Roprnson. Well, of course, it is not precisely determinable, 
but it is determin: ible within the limits of the hydrological data avail- 
able. I have already testified on my views as to the adequ: ACY. 

Mr. Cuvuporr. Mr. Moss, do you have any further questions? 

Mr. Moss. I imagine we can get on with the further discussion of 
“limited” at a later time with other witnesses. General Robinson has 
indicated that he can’t give us a 

General Rosrnson. The policy was arrived at in coordination among 
the departments, and I don’t know whether the word got lost and 
reappeared or what. 
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Mr. Cuuporr. Anyway, there is nothing in the Flood Control Act 
that has the word “limited” in ? 

General Rogrnson. No, sir. 

Mr. Cuuporr. Did you ever get a legal opinion as to whether or 
not you had the right to put the word “limited” in the policy or the 
regulation / 

General Rogprnson. No, sir. 

Mr. Cuuporr. But it somehow or other got in there? 

General Rozginson. Yes, sir; it is there. 

Mr. Cuuporr. Mr. Knox, do you have any further questions? 

Mr. Knox. No, I have no further questions. 

Mr. Cuvuporr. I think that concludes your testimony, General Rob- 
inson. 

I want to personally, for myself, and on behalf of the subcommit- 
tee, thank you for coming here. I think you have been very forth- 

right in your answers, I think that you have helped us a lot in this 
study and I am sure that when we sit down to write the report, 
what you have told us will certainly go a long way in helping us 
make up our mind as to what rec ommendations we should make 
to the Congress concerning this problem. 

I know it was a sacrifice to you personally to come here. I know 


you have come a long way and I feel that you deserve every pos- 
sible commendation for it. 


General Ropryson. Thank you. 

Mr. Cuuporr. I think this probably is a good stopping point be- 
cause we will probably get a quorum call anyway. 

Who is your witness this afternoon ¢ 

Mr. Inpritrz. General Sturgis. 

Mr. Cuuporr. We will recess until 2:30, when we will hear from 
General Sturgis, the former Chief of the Corps of Engineers. 

(Whereupon, at 12:05 p. m., the subcommittee adjourned to recon- 
vene at 2: 30 p. m. the same day.) 


AFTERNOON SESSION 


Mr. Cuuporr. The subcommittee will be in order. 

The first witness we have this afternoon is Lt. Gen. S. D. Sturgis, 
Jr., retired, former Chief of the Corps of Engineers. 

I understand, General, you have a prepared statement. 


STATEMENT OF LT. GEN. S. D. STURGIS, JR. (RETIRED), FORMER 
CHIEF OF THE CORPS OF ENGINEERS 


General Srurais. Yes, sir. 

Mr. Cuuporr. Do you want to proceed with it now, please? 

General Srurais. Yes, sir. 

Mr. Cuvuporr. Thank you. 

General Srureis. I am Lt. Gen. S. D. Sturgis, Jr., retired, former 
Chief of Engineers, United States Army. 

Mr. Chairman and members of the subcommittee : 

In first contacting me several months ago, a representative of this 
subcommittee indicated that the subcommittee desired information 
from me in two general categories: (1) the evolution of our current 
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1953 land acquisition policy; and (2) the impact of that policy’s 
application. I indicated I could discuss the first matter but felt that 
— second could better be discussed by the Chief of Engineers, Gen- 

‘al Itschner, since it actually was in effect less than a year while I 
was active as Chief of Engineers. 

In my ae irance before representatives of this committee in April, 
informally, I outlined my observations in connection with reservoir 
land acquisition from the time that I became division engineer for the 
Missouri River Division in 1949. 

I indicated that there was a dissatisfaction on the part of local 
groups, individuals, as well as some Government agencies, as to the 
amount of land that was required for our dam and reservoir projects 
and I explained that because of this and other criticisms of our 
acquisition policies, some justified and some not, I had entertained an 
interest in a review of our policies for a number of years before I 
took office as Chief of Engineers. 

Also, I stated that upon becoming Chief of Engineers I learned that 
similar reactions had been experienced in other parts of the country. 

Before and after World War II, it had become the general policy 
of the Corps of Engineers, with certain exc Plena to acquire fee 
title to those lands required for the reservoir areas. Although the 
lands were acquired primarily for the operation “a maintenance 
of the project, as well as to provide access to the reservoirs, as au- 
thorized by law, it was possible to outlease a great deal of land for agri- 
cultural purposes—usually back to former owners or tenants. Also, 
it was the policy to lease selected areas to individuals, to organize 
groups and to local State and lesser government agencies for recrea- 
tional purposes. 

About the time I became division engineer of the Missouri River 
Division—that was 1949—the construction of multiple-purpose res- 
ervoirs on the Missouri River and in other areas of the Missouri River 
Division was well underway. 

It was apparent to me from protests that came to my attention from 
individual landowners and articles in the press, as well as local groups, 
that many people were opposed to the acquisition of lands for the 
reason that they considered that our land acquisition requirements 
were excess to project needs. 

This was also borne out, to a certain extent, by large numbers of 
condemnation cases that were instituted, particularly in the State 
of North Dakota. While many of these condemnation cases were 
filed because of disagreement as to the price to be paid for the land, 
I felt that some of the landowners were actually opposing the extent 
of our land acquisition. 

As indicated in the detailed memorandum submitted previously to 
this subcommittee, it was my view on becoming Chief of Engineers, 
that everything possible should be done to elimin: ate the causes of 
such types of criticism and at the same time to explain to the affected 
public the legal requirements and acquisition procedures retained in 
a revised policy. 

I became Chief of Engineers in the early part of 1953. I found, as 
I have said, that certain criticisms of our acquisition policies were 
quite general in various parts of the country, both by individuals and 
organizations, their principal objection being that the C orps of Engi- 
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neers was taking more land than actually needed for the operation of 
the projec ts. This was borne out by numerous protests to our district 
engineers, to the Office of the Chief of Engineers, and Members of the 
Congress. At this time, I also ascertained that more and more land- 
owners were challenging the authority of the Secretary of the Army 
to condemn lands in the several Federal district courts throughout the 
United States. 

In fact, at this time there were some 50 to 60 condemnation cases 
pending in the several Federal district courts wherein the landowners 
were challenging the authority of the Secretary of the Army to con- 
demn their lands for the reason that the land was not needed for 
project requirements. 

As a result of these increasing numbers of protests against the 
policy of the Corps of Engineers in establishing its land requirements, 
IT issued to my staff operational instruction No. 14 which was dated 
April 2, 1958. That is, about 214 months after I took office. The gist 
of this instruction called for a reexamination of current policies and 
procedures with respect to our civil works land program. 

In response to operational instruction No. 14, my Real Estate Divi- 
sion, by memorandum dated May 13, 1953, of whic ‘h the subcommittee 
has a copy, expressed the view that the corps was acquiring excessive 
amounts of land as evidenced by numerous protests which I have 
mentioned. My staff also pointed out, as I have indicated, that more 
and more landowners were challenging the authority of the Secretary 
of the Army to condemn land for project purposes. The Office of 
the Chief of Engineers was also receiving considerable inquiries from 
Members of Congress whose constituents were asking assistance in 
reducing the extent of the taking of their lands. 

While these studies were underway, the then Secretary of the Army, 
Mr. Stevens, brought to my attention the Richardson case, although 
I learned about that case on a previous trip, in the Benbrook Dam 
and Reservoir project in Texas. 

At that time, the Secretary indicated that he, too, had knowledge 
of this general dissatisfaction of excessive land takings and expressed 
his concern. He directed that a review be made of our acquisition 
policies with a view to reducing to a minimum requirement under the 
law such land as was essential. 

Particularly with respect to recreational benefits, he stated that 
until Congress authorized acquisition by general legislation for this 
purpose, we should limit such aa heaiote to reasonable public ac- 
cess. As a result of this conference I issued operational instruction 
No. 21, which requested a study by my staff to include the position of 
the corps with respect to recreé ition and public access problems at 
our reservoir projects. 

In this same instruction, I also requested a study to review the 
status of the Richardson case at the Benbrook Reservoir, including 
certain specific questions contained in paragraph 2 of operational in- 
struction No. 21, this case having been brought to the Secretary’s 
attention, and he asked me to reply to certain specific questions, which, 
as I said, I put in the operational instruction No. 21. 

Following these studies, further meetings were held by my repre- 
sentatives, with the Secretary of the Army, representatives of the 
Bureau of the Budget, the Department of the Interior, and the De- 
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partment of Agriculture, which resulted in the ultimate adoption of 
the Joint Army- Interior policy. Copies of memoranda concerning 
these matters have been made available, together with my notes on 
the evolution of this policy, to this subeommittee. 

I would like to reiterate "that it has always been recognized by the 
Corps of Engineers, even prior to the adoption of the “Joint Army- 
Interior policy y, that the intent of law is to take only the land and other 
interests specifically needed for the construction, operation, and main- 
tenance of these projects. 

As has been pointed out to the committee, long before the adoption 
of the Army-Interior policy, various interests ‘with opposing views 
have urged the acquisition of both greater and lesser takings of lands, 
although chiefly the former. That is, the greatest complaint has been 
against the taking of more land than was absolutely necessary. 

“Tt is true that prior to the adoption of the joint policy, generally 
the acquisition of land in support of the project was liberal and, as 
I have indicated, many landowners and local groups voiced com- 
plaints on this liberal policy and felt that too much land was being 
acquired for project purposes. The revised policy provides for taking 
in fee the minimum amount of land necessary for the exercise of all 
the rights of ownership in continuously protecting and operating the 
project for its authorized purposes. 

It also provides for acquiring only those specific rights on other 
lands needed intermittently for project operation leaving, to an opti- 
mum extent, the remaining fee rights vested in the owners. We felt 
that the -f ap ape of these revised principles would be generally 
supported by the courts. 

At the same time, the policy provides for the acquisition of access 
to the reservoirs as provided by law, not by so narrow an application 
as to actually deprive the public of recreational benefits but at the 
same time, not to develop the shoreline for maximum recreational use. 
Since recreation is an incidental rather than a basic purpose under the 
current flood-control laws, it is believed that such developments are 
intended to be undertaken locally. 

In summary, from the time I was division engineer in the Missouri 
River Division in 1949 up to the spring of 1953, when I took office as 
Chief of Engineers, my observations were influenced by the following 
factors: 

(a) There was a growing opposition to the fee acquisition policy 
of the Corps of Engineers by individual landowners throughout the 
country, and, to some extent, by local groups. 

b. This opposition was evidenced, as I have indicated by several 
landowners challenging the authority of the Secretary of the Army to 
take fee title to land. We did not, of course, want to take the risk of 
having a court hold that the Secretary had exceeded his authority, 
even though this risk were remote. 

c. A desire to take only the minimum area of land as well as interest 
therein which would be compatible with the operation and mainte- 
nance of projects for authorized purposes. It was certainly our view 
that any land required to afford incidental benefits to the public, over 

and above that required to operate and maintain the project—such as 
recreational facilities and fish and wildlife areas—would require 
specific legislation from the Congress. 

That completes my statement, sir. 
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Mr. Cuuporr. Mr. Indritz, do you have any questions? 

Mr. Inprrrz. General Sturgis, these complaints | you refer to as hav- 
ing been made prior to the time you came into office as Chief of En- 
gineers—did they deal with the question of the amount of land that 
was being taken for the project, or did they contend that the lands 
ought to be taken in easement instead of being taken in fee? 

General Srurats. I would say that they were chiefly concerned with 
the amount of land. 

Mr. Inprirz. Were there any complaints by pecnne that the corps 
ought to take easements on their land, instead of the fee? 

General Srurcis. Well— 

Mr. Inprirz. Or was their complaint basically that they did not 
want the land to be taken at all ? 

General Srurais. Oh, no. 

Of course, there were individual cases where people did not want to 
lose theirland. But they knew they were living in a community where 
a project was desired. They didn’t think they could get out of that. 
I am cognizant there were some cases, I can’t tell you what proportion 
there was that desired easement instead of fee, but I would have to say 
that my impression is that where projects were in the reasonable 
vicinity of large cities, where land around the reservoirs such as cot- 
tage sites was very desirable, and many of them could live at such 
sites, if they were not too far from the cities—those people wanted 
to retain their rights, as far as they could. 

Of course, we could not permit habitations to be left in the wt 
areas, and certainly did not want anybody in the recreational area 
and below the operating level of the reservoirs. 

Mr. Inprrrz. In any of the court cases, where the authority of the 
Secretary of the Army and the Corps of E ngineers to take the land 
was being challenged, was the challenge to the cor ps’ right to take fee, 
while admitting that the corps could take an easement, or did the cases 
challenge only the amount of the t aking of land / 

General Srurats. I have never read the details of any one of the 
taking challenges, so I could not answer that. 

Mr. Inprrirz. Were any of the cases where the authority of the 
Corps of Engineers was challenged decided against the Government ? 

General Srurats. In a report given to me by the Real Estate Divi- 
sion, in answer to my Oper: ational Instruction No. 14, and perhaps 
it may have been in reply to both 21 and 14, there was one case in 
which the Government had lost. 

But I think later my informant told me it was appealed but I don’t 
know what that was. 

Mr. Inprirz. Was that the Meyer case? (113 F. 2d 387, C. A. 7, 
1940.) 

General Srurcis. I don’t know. But I know it was stated in the 
Real Estate ae report of which you have a copy. 

Mr. Cuvuporr. Mr. Casey, do you know that 4 

Mr. Casey. That was the Willis case in Arkansas, and we did lose it 
in the distric ‘tcourt. To that extent, they 1 ‘uled « against us.. But upon 
appe al to the court of appeals the Secret: y's right to take the land 
Ww: as sustained. (211 F.2d 1 (C. A. 8, 1954) ). 

Mr. Inprirz. So there is no court decision adverse to the corps ¢ 

Sianeet! Srureis. You mean today ? 
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Mr. Inprirz. Or any time during the history of your tenure as Chief 
of Engineers / 

General Srurcis. The point is we are talking as of the time this 1953 
policy was revoked. 

Mr. Inprirz. That is right. 

General Srureis. My point is I could not remain unaware of an 
adverse court decision. There were 53 or 54 cases pending and 1 case 
just went against us in the district court. That was an important 
factor at that time. I don’t know what the status of that case is today, 

Mr. Inprrrz. These were cases simply pending but no decisions other 
than the Willis case had been rendered adverse to the Corps of Engi- 
neers. 

General Srureis. That is right. I would certainly hope and so 
would the Corps of Engineers, that none of them would be ruled 
against us finally, because that would be a very unfortunate thing. 

We would come in for criticism for not having protected the Secre- 
tary and since there were complaints by many people reported to me 
in my Office, as indicated in the reports you have. There were so 
many people overly concerned with the taking of land, I am sure 
they would have jumped on the bandwagon, if any of those cases had 
been lost. 

You can appreciate it was a very sensitive thing, then. 

Mr. Inprirrz. You refer to the report made by the Real Estate 
Division, by memorandum dated May 13, 1953, pursuant to Opera- 
tional Instruction No. 14, which expressed the view that the corps was 
acquiring excessive amounts of land. 

Did that report in any way suggest that easement taking should be 
substituted for fee taking ? 

General Srurcis. My recollection is it did not. But it certainly 
indicated that the most serious criticism that we were being faced 
with in the field of real estate was the taking of too much land, and it 
uses the words, I believe, “In quantity and/or quantum,” which could, 
therefore, infer easement. 

Mr. Inprrvz. General Sturgis, were you aware that when the House 
Committee on Flood Control reported the 1944 Flood Control Act, the 
House committee stated that it intended to provide authority in sec- 
tion 4 to make the recreation and conservation values of these reser- 
voirs “fully available.” and the committee further stated : 

This committee is of the opinion that, where practicable, without reducing 
flood-control benefits, projects should be fully utilized to provide recreational 
facilities for the benefit of the general public. 

General Srurais. Yes: I was aware of that. 

Mr. Inprirz. And you are, of course, familiar with the provisions 
of section 4 of the Flood Control Act as amended ¢ 

General Srurcis. Well I can’t remember the precise language of 
section +, but I have read and am reasonably familiar with the 1944 
act. 

Mr. Inprrrz. In the light of that statute, do you believe that the 
corps has no legislative authority to provide recreational facilities at 
flood-control reservoirs utilizing land which the corps has acquired for 
the project ¢ 

General Srurets. I never would contend it was not authorized, on 
land that was bought for basic project purposes. But I don’t think 
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that there was any specific authorization in the law to require the 
acquisition of land for recreational facilities other than that inci- 
dental to the project purposes, such as construction, which it au- 
thorizes. 

Mr. Inprrrz. Do you believe the poe followed by the Corps of 
Engineers prior to October 12, amely, to take in fee simple 
the lands between the 5- year line ond ‘the flood-control line, was illegal ? 
Was the policy prior to 1953 unlawful ? 

General Srurais. I know we followed the law, as far as the law is 
concerned. | 

i think that in our application as far as the understanding of the 
law is concerned, it was legal to provide the recreational facilities 
which we did. 

Mr. Inpritz. My question, General Sturgis, is, when you acquired 
land in fee simple below the top of the flood-control line, the project 
flood line, prior to October 12, 19538, was that a lawful acquisition or 
unlawful acquisition ¢ 

General Srurces. That was a lawful acquisition if such acquisition 
was for project purposes. 

Mr. Inprrrz. Were the lands between the 5-year line and the top 
of the flood-control line acquired for project purposes / 

General Srurats. Yes. 

Mr. Inprirz. If the Government—— 

General Srurcis. Could I modify that ? 

Mr. Inprirz. Certainly. 

General Srurcts. I would say that the title to lands between the 
5-year flood frequency contour line and the upper flow line were 
thought necessary for project purposes. We were acquiring more 
than might be specifically necessary for project purposes, but in 
general the buying of land up to the upper level of the pool, in fee 
simple, under fee- simple purchase, or acquisition, was legal. 

Mr. Inprirz. You state that some of the acquisitions were not for 
project purposes. Do you mean you were acquiring land beyond the 
flood-control] line / 

General Srurcis. It might be considered that way. It is a matter 
. opinion, as I said before; I think, if there had been no doubt about 

, that we would not have been challenged in the courts in the 53 
or 54 cases I was telling you about. 

Mr. Inprrrz. Does the corps establish a flood-control line at a par- 
ticular reservoir / 

General Srurais. Yes. 

Mr. Inprrrz. Is that flood-control line based on a survey of an 
engineering and hydrologic nature so you would know where that line 
ought to be? 

General Srurais. Yes. 

Mr. Inprirz. Could you defend that line in court? 

General Srurcts. You see, the taking was above that line, in some 
cases. 

Mr. Inprirz. My previous questions excluded those lands. I was 

talking about land below the flood-control line. 

General Srurats. That is what we call the flow line. 

Mr. Inpritrz. Yes. 

General Srurcis. You ask me if I think that acquisition in fee—— 

Mr. Inprrrz. Below the flow line. 
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General Srurets. Was legal. 

Mr. Inprirz. Yes. 

General Srureis. My answer is “Yes.” 

Mr. Inprirz. If the Government had the fee interest in that land, 
could the recreational values of those lands be made available to the 
general public, pursuant to the authority of section 4 of the Flood 
Control Act? 

General Strurais. Yes. 

Mr. Inprirz. Would not the combination, then, of authority to ac- 
quire land for project purposes, plus section 4 of the Flood Control 
Act, be a sufficient legislative basis, upon which to make the recrea- 
tional benefits of those lands—I mean below the flow line—available 
to the general public ? 

General Srurgis. Yes, but that is not the whole story. In other 
words, that might be legal and still undesirable to the general pub- 
lic, as much as legal and desirable in some cases to the general public. 

Mr. Ixprrrz. Would you—— 

General Srurets. In other words, answering that question affirma- 
tively does not mean that the acquisition of fee simple was therefore 
the way to do it, with more people who would have rather retained 
their lands to a greater extent. The necessary rights could have been 
also obtained by purchasing easement, and still meet better the require- 
ments of the public in that area. 

Mr. Inprirz. How would that comply with the intent of Congress 
that the recreational benefits of the reservoir be fully utilized, be made 
available to the general public, if the land was acquired in easement 
and thus the recreational benefits not be available to the general 
public ¢ 

General Srurcis. I think a great deal depends upon the word 
“fully.” What is meant by “fully” ¢ What is adequate, when the 
word “fully” is used? If you wanted to interpret it that way, you 
could buy the entire shoreline for recreational purposes, complete. 
That would be fully. But we have never done that even under the 
old policy. 

Mr. Inpritrz. I am speaking still of the land below the flow line. 

General Srurats. Yes, that is right. You see, that land near the 
upper part of the flow line is dry the greater percent of the time. If 
you want to interpret the policy fully, then you could have always 
bought all that land, and more, as necessary, because actually we get 
a freeboard above that line to allow for wave action, and for other 
administrative reasons, and you could have built, or interpreted it as 
meaning we had to build recreational facilities around the entire shore 
of the reservoir. 

I am only backing up my statement why I think a great deal depends 
upon the use of the word “fully.” and I think you cannot at the same 
time consider that it was the specific intent of Congress that public 
access would be given around the entire reservoir. 

Now, I do not interpret public access as a narrow deerpath down to 
the water level, either. 

Mr. Inprirz. The corps has given a very broad interpretation to the 
word “access” ? 

General Srurats. Yes. As I say, the words “fully” and “public 
access” need a certain amount of judgment in application. 
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Mr. Inprirz. Are any of the lands between the 5-year line and the 
project flood line suitable for recreational purposes ¢ 

General Srurcis. Would you mind repeating the two lines? I 
didn’t get them. 

Mr. Inprirz. Were the lands between the 5-year line and the project 
flood line suitable for recreational purposes ? 

General Srureis. I would say that they might be in cases. For 
example, let us take a reservoir that is in the middle of a drought and 
where we have a concessionnaire who has a floating barge or recreation 
center that goes up and down with the water levels. The lands given 
to him are not just to tie up his barge to, but he may have some tem- 
porary installations which will not interfere with reservoir opera- 
tion if a flood should come or which in that case he is required to move, 
such as benches and tables put around for people to eat at, if there is 
not room on top of the barge, and so forth. 

I give that as an example of how land from the flow line down to 
the 5-year flood line could be used, and even a little lower. 

Mr. Inprirz. Does not the application of the new policy virtually 
eliminate the use of the lands between the 5-year line and the flow 
line, for recreational purposes? 

General Srurcis. Well, there are certain places where public access, 
which does not necessarily mean the deer path down to the water, so 
to speak, is acquired where recreational projects are built by the 
Government, to reasonably satisfy the need of public access and comply 
with what we think is the intent of Congress. 

In those areas, I am.sure we would consider those all as public access, 
as differentiated from recreation. In other words, the Government 
provides reasonable public access, and related recreational facilities 
you know, toilets and things like that, to go along with it. 

Mr. Inprirz. Are you saying, then, the only areas around flood-con- 
trol reservoirs which should be used for public recreational purposes 
ure those which are denominated as the access areas? 

General Srurcis. Yes: I think every one of our recreational areas 
would be considered public access. 

Mr. Inprirz. No. My question was a little different. You had been 
referring to the so-called access areas, which are placed at different 
places around the reservoir. 

General Srureis. Yes. 

Mr. Inprirz. Would you say that the recreational values of the 
reservoirs ought to be made available to the general public only at 
those so- called access areas ¢ 

General Srureis. Oh, no. For instance, as contained in the reports 
from the Real Estate Division and Civil Works Division, I think it 
is apparent we greatly encourage States and local communities, 
counties perhaps, to purchase land for recreational purposes, and use it. 
As I said early in my statement, I was fully active for less than a year 
_ the new policy was put in effect. But I feel quite sure in some 

‘ases the States have done a very good job in buying and developing 
roobuatonal areas at the local level. These are ex amples of other 
recreational developments which are not Federal access areas for the 
public. 

Mr. Inprirz. Doesn’t section 4 of the Flood Control Act also indicate 
there is a Federal responsibility for the provision of recreational values 
around the reservoir areas? 
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General Srurats. Certainly the authorization in the 1944 act should 
give us the authority to do so by specifically directing us to provide 
access areas which we can incidentally use for recreation. 

Mr. Inprirz. And since Congress gave such authority to the corps, 
isn’t that a congressional indication that the Congress intended the 
corps to do soé 

General Srurets. It does not, I think, prescribe the amount. It gives 
the authorization todo so. I think we have always interpreted the law 
to mean that we had such authorization and have so applied it in pro- 
viding liberal access areas at all our reservoirs. The 1953 policy pro- 
vides for continuing this procedure. 

Mr. Lnpritz. Would you interpret such authorization or discretion 
not to provide any at all / 

General Srurcis. To exclude providing any at all / 

Mr. Inprirz. Yes. 

General Srureis. In the act you are talking about ¢ 

Mr. Inprirz. Yes. 

General Srureis. No; it does not provide for excluding recrea- 
tional areas. I don’t know of any indication where we have excluded 
development of recreational area I think we have done a pretty 
good job in developing a fair idiots of them as indicated by available 
access areas at every reservoir with the possible exception of flood- 
control reservoirs without a conservation pool. 

Mr. Inprirz. Would you have been able to develop more recrea- 
tional areas if the fee had been acquired in purchase between the 
d-year and flowage line. 

General Srurcis. Do you mean recently! Because we were buying 
largely but not exclusively in fee before the 1953 policy. 

Mr. Inprrrz. I am referring to the period since the new policy was 
inaugurated. 

General Srureis. As I said, I don’t think I can rightly answer that 
question because by the time—you see, when that policy called the 
1953 policy was—it was actually not effective at completed projects 
until recently, a year or so ago. Because I don’t think it was dated, 
really, until 1954, when it was coordinated with the Department of 
the Interior. And furthermore, even subsequent to that I can very 
distinctly remember we never did receive an approval to that 1953 
policy officially, from the Department of Defense at least until I was 
hospit alized early in 1956. The Department of Defense came into 
the picture in the summer of 1955 as I have described in the extensive 
notes I gave this subcommittee in April 1957... And so I don’t think 
you can say that the 1953 policy has really had any appreciable 
experience at completed projects while I was active. 

I entered the hospital about that time, so I did not feel, as I said 
to the committee in my preliminary statement, that I could give you 
any valuable information on the impact of the revised policy, because 
those papers and the other things which show how the public feels 
were hot coming over my desk for more than a year. 

Mr. Inprrrz. You mentioned the policy did not come into effect 
until 1954. Was'there not a press release made in October 1953, in- 
dicating the two Departments, the Department of the Interior and 
the Department of the Army had jointly adopted this policy ¢ 
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General Srurets. I don’t believe so but I have to rely on my mem- 
ory 

Mr. Inprrrz. Yes. 

General Srurets. I don’t believe the policy statement was released 
to the press until the agreement was reached with the Department 
of the Interior. I think that shortly after that the policy statement 
was released and if my memory is correct, that is somewhere around 
April or March 1954. 

Mr. Inprirz. General Sturgis, earlier in the hearings there was in- 
troduced into the record a copy of a press release jointly issued by the 
two Departments, dated October 12, 1953, indicating the two Depart- 
ments had adopted the policy. 

There was also introduced into the record a copy of a regulation 
signed by Acting Secretary Tudor, which was published on January 
13, 1954, as the joint policy of the Departments of the Army and the 
Interior. 

Are you referring to this lapse of time between October 12 and 
January 13, 1954? 

General Srurcis. No; I am referring to a longer period than 
that. I would say up to somewhere in August of 1955 or later. 
Because I remember we were bothered by having to put the so- 
called revised 1953 policy into effect, when total clearance from the 
top had not been received. In other words, I may be wrong on this, 
but I don’t ever recall receiving until sometime in 1955, if then, 
the approval of our policy. I may be wrong on that, but I just 
don’t reeall that approval being granted, excepting informally, by 
Mr. Stevens. Either that, or else we were given the impression 
that the proper top authority approval on it was being held in 
abeyance. While the revised policy may have been put in effect 
in October 1953, it continued to be under review for a long time 
thereafter by the Department of Defense. 

Mr. Inpritrz. In the hearing, I believe the day before yesterday, 
there was introduced a copy of a so-called multiple letter sent to 
the district engineers by the Office of Chief of Engineers which 
set forth the policy and explained the details of the policy. This 
multiple letter was dated October 12, 1953, General. 

General Srurers. Put it this way: My best memory is as Chief 
of Engineers we had to act. We had to act on some policy. 

I don’t recall whether or not we received back the approval of 
the policy that we had recommended and that had been published 
and worked out with Interior. 

Mr. Inprirz. General, you also mentioned a requirement for ob- 
taining an approval from the Office of Secretary of Defense earlier. 
Is the | corps authorized to set its own policy on obtaining lands for 
its projects, with the approval of the Secretary of the Army, or 
must you also—or did the corps also require the approval of the 

Secretary of Defense? 

General Srurars. Well, there are a lot of things that are consid- 
ered by Defense not to be necessarily routine and which are at least 
sent to them, and which they feel they should take cognizance of 
and come into the picture. Land acquisition is one such example. 
The committee has been given by me, about 2 months ago, a memo- 
randum that was submitted by General Robinson, on a meeting 
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that he had, while I was out of town with Deputy Secretary of 
Defense Anderson present. 

The matters in which he proposed to further amend the policy 
of 1953, which we are talking about, were not acceptable by me. 
I was very concerned about his additional proposals. 

When I got this information, and was back in town, another 
meeting was held by Secretary Anderson, at which I recall Assist- 
ant Secretary Roderick, General Robinson, and myself were pres- 
ent. I gave my views in strong terms. More than that, I went 
back to my office and had a memorandum drawn up to set out those 
views and wrote a portion of it myself. A copy of that memoran- 
dum also was given to this committee. So, what I am trying to 
show is that there was not clear sailing for the policy, in spite of 
the fact the Secretary of the Army and the Secretary of the Inte- 
rior had approved the so-called 1953 policy. Obviously, neither 
OCE nor the field knowing where we stood, application of the 
policy was slow and difficult. 

Since in the latter part of 1955 I was hospitalized, and remained 
hospitalized mostly for the next 8 months until I retired, I did not 
think I could honestly do a job for the committee in testifying on 
the impact of the policy, due to the uncertainty of its possible 
further amendment by the Secretary of Defense. 

Mr. Inprirz. May I suggest that we make a part of the record 
of the subcommittee the material submitted by General Sturgis? 

Mr. Cuuporr. Without objection, let them be made a part of the 
record. 

They are exhibit 3E through 3S in the appendix. 

Mr. Cuuporr. I am sorry, “General. we have just had a rollcall. 
I am afraid we are going to have a number of them before the day 
is over, and probably I think the best thing, instead of interrupting 
this meeting, is to adjourn until 10:30 Tuesday, June 11. 

(Whereupon, at 3:35 p. m., the subcommittee adjourned until 
Tuesday, June 11, 1957.) 
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TUESDAY, JUNE 11, 1957 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON Pusiic Works AND Resources, 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:30 a. m. m room 
1501, House Office Building, Hon. Earl Chudoff (chairman of the 
subcommittee) presiding. 

Members present: Earl Chudoff, Dante B. Fascell, and Charles B. 
Brownson. 

Also present: Arthur Perlman, staff director; Phineas Indritz, 
counsel, and M. Q. Romney, professional staff member. 

Mr. Cuvuporr. The subcommittee will be in order. 

The Chair would like to announce for the benefit of the members 
and the witnesses, the program for the balance of the week. 

As you know, the civil-rights bill, which is probably one of the 
most important pieces of legisl: ation to be debated during this session 
of Congress, will be started promptly at 12 o'clock today to be de- 
bated for amendments under the 5-minute rule. All of the members 
of the subcommittee feel that it is their duty to their constituents 
to be on the floor this afternoon, so we will adjourn promptly at 12 
oclock today or a few minutes thereafter. I do not want to stop 
anybody in the middle of a sentence. 

Tomorrow we will meet at 10:30 in the morning, and since there 
is no session of Congress tomorrow, we will probably go through the 
entire day, with a short recess for lunch. 

On Thursday we will meet at 10 o’clock, and adjourn promptly 
at 12, because we again will be confronted with the debate under 
the 5-minute rule on the civil-rights bill. 

There will be no hearings the balance of the week. We will go 
over until the following Tuesday. 

We hope to be ab le to complete these hearings by the end of next 


week, Some of you may be interested in coming to listen to what 
other groups have to say. After we finish with the Corps of Engi- 


neers we are going to hear the Department of the Interior offic ials, 
nd we will then follow with certain conservation groups that asked 
to be heard, so that I thought I would make that announcement to- 
day in order that there would be no problem about the rest of the 
week, 

When we adjourned last Thursday, we had in the witness chair 
General Sturgis, and Mr. Indritz was questioning him. 

Please.continue with your questioning, Mr. Indritz. 
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FURTHER STATEMENT OF LT. GEN. S. D. STURGIS, JR. (RETIRED), 
FORMER CHIEF OF THE CORPS OF ENGINEERS 


Mr. Inprirz. General Sturgis, when you were considering the 
matter of revising the policy for land acquisition as it existed prior 
to October of 1953, did you have before you any analysis or study as 
to whether the proposed policy would be cheaper on a comparative 
cost basis than the old a y! 

General Srurcis. No, I do not think we made any analysis. We 
had general knowledge, though, of what easements were costing, com- 
pared to fee acquisition, but that varied quite widely. I did not have 
any analysis of that cost made. 

Mr. Inprirz. Did your feeling or belief as to the comparative cost 
of acquiring lands in easements or in fee relate both to the actual 
price paid and also the administrative costs that might be involved ? 

General Sturats. Did we have that in mind? 

Mr. Inpritz. Yes. 

General Srurcis. I did. I had it in mind. I did not have any 
study, but I was aware of the different factors that went into the cost 
of management. I had the experience as division engineer of know- 
ing the enormous amount of work that was done in managing lands 
that were bought in fee simple. Such a factor, for example, was the 
fact that we had to outlease reservoir lands under, I think, the Sec- 
retary of the Army’s general authority to lease lands and the Flood 
Control Act of 1946. 

In outleasing, we had to get the Department of Agriculture to come 
down to the reservoirs and make up a proper agricultural plan for 
efficient operation of these tracts that were outleased—such things as 
rotation of crops and all that sort of thing. 

We had to secure compliance with that. That was a rather com- 
plex thing and brought us into having to have some knowledge of 
agriculture, for example. That was not true in the case of easements, 
where an individual retained title to his land. 

I was aware of such factors as that. I have just given you an 
illustration. 

Mr. Inprirz. In your memorandum of August 13, 1953, addressed 
to the Secretary of the Army, on page 5—I believe you have a copy 
of it in front of you—you outlined a number of implications that 
might follow from the new policy after it was inaugurated. 

That memorandum stated, in paragraph 3 (a) : 

It is believed that the administrative costs of acquiring lands will be sub- 
stantially increased. 

It was also stated in paragraph 3 (6): 

It is also believed that management costs will be increased because of the 
interspersion of lands for which easements and fee are acquired and the 
divided ownership on easement lands. Also, enforcement of easement provi- 
sions will be more difficult. 

It was further stated in paragraph 3 (c) 

Our limited experience 
and you were referring in that paragraph to the matter of “cost of 
lands”— 


indicates that in the majority of cases compensation approximating the full 
fee value will be expected. 
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Would not those statements indicate that the new policy of acquir- 
ing the lands in easement, rather than fee, was not expected to de- 
crease the costs of the land ¢ 

General Srurets. | would say that that is a fair estimate; that 
it was not expected to increase the savings very much, because as 
long as they would not be unduly incre sased—TI mean the cost would 
not be unduly increased—the dominating thing was the complaint 
that I spoke of in my testimony before that was general and in- 
tense and widespread; namely, that we were buying too much land. 

Those items that you just read from in the submitting of the policy 
in embryo form to Secretary Stevens, I personally direc ted that they 
be put in there because I think it is only right for the Secretary, like 
anyone else I have ever worked for, to be given both sides of the 
question. 

That was why it was put in there. In other words, I would not 
want to recommend a policy which would go into effect, and then 
produce, even if it were very minor, a number of complaints that 
might cause the Secretary to say to me, “W hy did you not tell me 
about that in the first place?” I have always done that. In other 
words, I attempted to take a judicial attitude, aaa weigh the advan- 
tages and disadvantages. 

So I felt at the time, as I have always felt in any case, that I should 
submit the paragraph that you have just read, or rather, the para- 
graphs that you have just read, in order to apprise the Secretary. 

For example, I can give another illustration of that, if I may. 
In the notes I submitted to you, I said that in submitting this letter 
to the Secretary, from which you are reading, I told ‘him that I 
did not think that Mr. Richardson would like the new policy, and at 
that time Secretary Stevens said that he did not care who liked it 
and who did not, or words to that effect; that it was a good policy 
and he would back me 100 percent. 

The point I am making is that in speaking about Mr. Richard- 
son, I followed the same line of action; namely, I wanted to tell him 
that anything that might arise adverse to the policy, I felt it my duty 
to tell him. 

Mr. Inprirz. In the same paragraph 3 of your memorandum of 
August 13, 1953, there was the following subparagraph (f) : 

Significant potential public benefits made possible by construction of the reser- 


voir with public funds and which could be obtained by acquiring fee title in- 
stead of flowage easements will be foregone to a substantial degree. 


Did you discuss this particular implication with Secretary Stevens ? 

General Srurars. I cannot remember whether I discussed that par- 
ticular point with Secretary Stevens. I know that I spent some 

hours at that time in his office, going over the policy from stem 
to stern, but I cannot say I remember specifically discussing that par- 
agraph. 

I think I did, for the reason that I know we went over the thing 
paragraph by paragraph, but I could not recall anything he said or 
that I may - have said other than was written in the policy. which he 
read. 

Mr. InNprrrz. Still another subparagraph reads as follows: 

(d) Some additional difficulties may be encountered in future operation and 


maintenance of projects, some of which may result in additional substantial costs 
against the projects. For example, owners who make substantial investments 
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in growing crops on lands below the project design flood contour may be expected 
to exert every possible influence on project operations in order to avoid such 
losses. 

Would you care to comment on the implications of that state- 
ment, sir? 

General Srureis. Well, I think it stands on its own feet pretty well. 
In other words, I do not know that I could add anything to it, except 
that from my own experience, where we have outleased lands that 
were owned in fee simple, say, between the conservation pool and the 
upper take line, where we have outleased such land, we have also 
gotten, naturally, protests by farmers who have leased and cultivated 
such lands from us and then see their crops drowned out. 

I would not say that protests in the case of easements would be much 
more of a factor than when you outlease lands acquired in fee simple. 

Mr. Inprrrz. Another subparagraph reads as follows: 

(e) Changes in project operation and project functions which are desirable 
because of changing economic conditions and additional reservoirs on the same 
stream as the Nation develops will be difficult and more expensive to accomplish. 

General Srurets. Yes. That paragraph is certainly included. 
However, I do not think, as I told you yesterday, and previously, 
that I am qualified to comment fully. I have to just give secondary 
evidence on the impact of our policy, but I do not think from what 
I understand and have been told that that has worked disadvan- 
tageously. 

In fact, I believe, if I may continue the answer, that it is quite 
possible with the very large increase in recreational use of our reser- 
voirs that is occurring that the cost of flowage easements will trend 
materially downward in the future by virtue ‘of the fact that there is 
an enhancement for the individuals who are permitted to retain their 
title, and that that enhancement is growing all the time—that is, the 
benefits that would accrue to them—and, therefore, I believe in the 
future that the cost of flowage easements may well go down. 

I believe they are running on the average now at about 60 percent 
of the cost of fee simple. 

Mr. Inprirz. Are you suggesting that a jury in a condemnation case 
would decrease the award it gives to a landowner because of the 
enhanced value of the land resulting from the future construction of 
a reservoir ¢ 

General Srurats. I would say I believe we will be able to buy them 
for less directly from the owners. I think in condemnations the costs 
may go down gradually. 

Mr. Inxprrrz. Would a jury be authorized to consider that type of 
increment in value in determining the worth of the land at the time 
it is condemned ? 

General Srurets. We are talking about flowage easements? 

Mr. Inprirz. Yes, sir; as of the time the Government acquires the 
flowage easement by condemnation. 

General STURGIS. Perhaps not. I will vo back to the point that I 
think you will have possibly less condemnation suits, and that the 
owners would be willing to sell their flowage easements for consider- 
ably less than the average now. That is my opinion of the future. 

Mr. Inprirz. Would not an owner of land be willing to accept as 
much as he could for the flowage easement on his land, and still get 
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the benefits of the reservoir, or the values created by the reservoir ? 

General Srureis. 1 wonder if you would repeat that question. 

Mr. Inprrrz. I do not quite understand the philosophy of a land- 
owner who would be willing to give the land away to the Corps of 
Engineers or take a much less price when he can get a larger price or 
at least a price which a jury would award him in “condemnation. 

General Sturats. I think there have been instances where owners— 
I was just listening this morning to a case told me by Mr. Gurnee— 
where the owner offered to take $1 for the total easement, although it 
was worth a great deal more than that. 

Mr. Inprrrz. Is that not a very unusual case ? 

General Srurcis. Yes, sir. That is very unusual, but I am only 
pointing out the trend—in other words, what were the factors that 
impelled him to do that ? 

Mr. Cuvuporr. What are the factors, General; do you know? 

General Srurets. As I say, Mr. Chairman, I believe that if a man 
has a cottage, or piece of land on which he can build a cottage over- 
looking the reservoir, that he would, rather than part with that 
cottage, be willing to accept an easement, and if it is a case where the 
reservoir would be flooded only once in a great period of years, as 
many a case is, he might be willing to settle for a lesser amount. 

Mr. Cuuporr. Yes, a lesser amount, but not a dollar. I agree with 
you that an easement is not worth as much as a transfer of the fee 
simple, but certainly you would have to be a philanthropist or have 
other good and valid reasons to want to give to the Government the 
easement for $1. 

General Srurets. I think that is an exception. I was only citing 
that as an extreme case, but as something to substantiate my opinion 
of the trend. It is only an opinion. I am not going on facts. T am 
only surmising, but I surmise that, due to the way recreation is 
developing. 

Mr. Cuuporr. What is your comment on the fact that when we 
analyzed the cost, we found that the Corps of Engineers were paying 

2 to 73 percent for easements, in comparison to 100 percent value for 
fee simples ? 

General Srurets. It is my understanding from a discussion of that 
recently with the Corps’ Real Estate Division that if you excepted 
about 4 or 5 reservoirs in the South, where special legisl: ition recently 
has been enacted for returning the fee title in land to the original 
owners, such as the reservoir of Demopolis Dam, et cetera, that the 
figure that you quote of 72 or 73 percent comes out nearer 60 percent, 
sir. 

Mr. Crvporr. General, I want to say this to you in commenting on 
what you tell me. I think we would have a great deal of difficulty 
getting any accurate figures. Everything has been guessed so far: 
even administrative costs are not accurate as far as I can determine, up 
to this point. Even survey costs have been guessed at up to this point. 

I hope the Corps of Engineers will be able to give us an accurate 
figure for the record, but in view of what you say, none of these figures 
are accurate. In our analysis of the figures given to us by the Corps 
of Engineers as to what the corps pays for a fee as compared to what 
the corps pays for an easement, we find our figures are 72 to 73 
percent for the easement. 
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Of course, if.you can give us figures to disprove that, we will be 
very happy to accept them. 

General Srureis. As I said, I have not reviewed the costs because 
I have been retired, as you know, for about 8 months now, but from 
talking to the Real Estate Division recently, in preparation for ap- 
pearing before the committee, I was given the impression that as time 
went on, the average of the cost of easements compared to fee would be 
a lesser percentage. 

Mr. Cuuporr. General, you were the commanding officer of the 
Army Corps of Engineers when this change in policy took place; is 
that true? 

General Srurcis. Yes, sir. 

Mr. Cuuporr. Whose idea was the easement policy? Was it some- 
thing that the corps had been thinking of for a number of years, or 
did somebody give you an idea at the time the policy was being 
adjusted between you and Secretary Stevens, the White House, and 
whoever else was interested ? 

General Srurats. I anticipated that question might be asked. 

Mr. Cuuporr. I am glad that you did, sir. We can get a good 
answer to it. 

General Srureis. I can say personally that I did not initiate it, and 
1 do not believe that Secretary Stevens did, because I never was aware 
of any direction from him, except that he felt, as I did, that we were 
acquiring too much land, and in our public relations throughout the 
country on land acquisition, that the main, chief criticism—at least 
the plurality of the criticism—was that we were taking too much land. 

I have discussed with members of the Real Estate Division, Colonel 
Ragland, and also Mr. Gurnee, of the Civil Works Division, that 
question, and as a result, to the best of my knowledge and belief, the 
proposition of taking easements, where we could, without adverse 
effect on the project purposes, as recommended in the policy of 1953, 
originated within the Corps of Engineers in trying to meet both my 
and the Secretary’s objectives of taking less land in fee simple. 

Mr. Cuuporr. General, I am trying to follow you. As a matter of 
fact, nobody in the Corps of Engineers ever thought about the ease- 
ment policy until there were some complaints from Texas, is that 
not right, the Wallace and Richardson complaints? 

General Srureis. No sir, that is not correct; we have been taking 
easements. First of all, prior to 1939, we had been taking easements. 
We have always taken easements on various reservoirs and many 
years prior to 1938 for navigation projects. 

Mr. Cuuporr. That was only i in special cases. 

General Srureis. Up to 1939 I believe it w as general, if I recall 
correctly. I know that in 1940-41 when I was in ‘the V icksburg dis- 
trict operating under General Tyler, who issued the 1939 order of a 
general fee simple policy, but ‘also. authorized easements, that on 
Arkabutla Reservoir the problems that came up—the operations that 
came up in the field of land acquisition, as I recall it, pertained to the 
acquisition of easements as well as acquisition by fee simple. 

That was particularly true in the upper reaches of the reservoir. 
When I got there, I think a great deal of the taking in fee simple 
around the conservation pool had been accomplished, so that just 
threw most of the business of the remaining taking in Arkabutla 
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Reservoir into the realm of easements. So easements were nothing 
new. We have been taking easements for years. 

Mr. Cuuporr. Let me see if I follow you. Prior to 1939 you had an 

easement policy. In 1939 you adopted a fee simple policy except in 
special cases where it was more feasible to take an easement than it 
was to take title to the land. 

General Srurais. Yes. 

Mr. Cuvuporr. Then in 1953, as a result of a litigation and as a result 
of demand by an attorney by the name of Johnson, who represented 
both Richardson and Wallace, there were several conferences between 
the Secretary of the Army, Corps of Engineers, the White House, as 
to actually writing ac hange of policy into the law; is that right? 

General Srurats. Yes, but not to write it-into the law. 

Mr. Cuuporr. Write it into a policy. 

General Strurais. Yes, sir. 

Mr. Brownson. At that point, in my opinion that was a very lead- 
ing question. 

General Sturgis, do you realize when you answer “yes” to that 
question, that you are saying that this whole system of easements was 
brought about as a result of this anticipated litigation ? 

General Srurais. I was going to extend my remarks, if I may. 

While I did not propose initially the question of easements, may I 
say, sir, that I remember very distinctly the first letter that ever 
came across my desk after I took office as Chief of Engineers in 1953. 
: am sure I can get the name of the case and the correspondence on 

. but that was a case of a former Congressman, a former Member 
of Congress, who owned land, I think in the reservoir of the Albeni 
Falls project. 

There is a river. I am going to ask if it can be given me by Colonel 
Ragland. Theriver’s name began with “P”. 

Colonel Raeianp. Pend Oreille. I believe the Congressman was 
Mr. Compton White, a former Congressman. 

General Srureis. So that particular case I felt easements could be 

taken instead of purchasing the land in fee simple. That was my first 
case of any kind at all, land acquisition or anything else, the first paper 
that came across my desk. 

I went into that myself personally as to why we could not take an 
easement there. I want to point out as far as I am concerned, that 
the possibility of taking easements instead of fee was in my mind 
and had been long before—at least 2 months before—lI ever heard of 
the Richardson case. I hope that answers the question. 

Mr. Cuuporr. I want to show you, General, that I am not trying to 
be unfair to you or to the engineers. I want to refer to the letter of 
June 9, 1953, tab F-3 for the members of the committee. That is 
tab F-3 of your tab, General. You have it known as tab F-3 and 
this is a memorandum from the Secretary of the Army, and the sub- 
ject is Acquisition of the S. W. Richardson land, Benbrook Reser- 
voir, Tex. 

teference is made to recent discussions between you and General Sturgis 
relative to the acquisition of land for the Benbrook Reservoir project with 


particular reference to the acquisition of land from Mr. 8S. W. Richardson, tract 
B-108. 

teference is also made to the letter dated May 12, 1953, to you from Mr. 
Gillis Johnson, an attorney for Mr. 8S. W. Richardson, which is attached, to- 
gether with a draft of reply. 
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Mr. Johnson has raised many questions which can be reduced to the follow- 
ing basic points: 

(a) Did the Corps of Engineers go beyond the intent of the project authoriza- 
tion in changing the site and increasing storage in the Benbrook Reservoir? 

(b) Island being acquired for park and recreational purposes? 

(c) Is the Corps of Engineers authorized to take in fee all the lands it needs 
to flood for operation of a flood-control reservoir ? 

My interpretation of that memorandum, sir, was the fact that there 
was a question of Mr. Johnson raising the legal question of whether 
vou were entitled to take the land for operation of a flood-control 
reservoir, and then it goes on to talk more about the easement policy, 
et cetera. I donot want to read it all into the record. 

Of course, you have explained that by saying that there were prior 
discussions of easements, and that you were talking about it, but it 
really became acute when the Richardson tract got into litigation. 
Is that not true ? 

General Srurats. I would say it brought it to a head, but as you 
know, sir, my operational instructions No, 14 were based on my own 
opinions on the subject of acquisition issued before I ever heard of the 
Richardson case. In other words, we had been subjected to very heavy 
and wide criticism on our land-acquisition policies. That was the 
leading factor, and there were many things that I set down for myself 
when I became Chief of Engineers to eliminate in the way of criti- 
cism by correcting the situation. 

Mr. Cuvvorr. General, I just want to stop you. 

Mr. Brownson. Do we have a copy of that letter, Mr. Chairman ? 

Mr. Cuuporr. No. 

Mr. Brownson. It isnot in the members’ folder. 

Mr. Cuuporr. I thought it was. Evidently it was not. 

I think you testified last week, General, that the criticism was not 
to the policy of taking the land in fee simple, but to the amount of land 
that you took, rather than the mode in which you took it; is that not 
right? They were taking too much, more than they needed. It was 
not a question of whether it should be taken by easement or by fee. 

General Srurais. I would say from my experience, Mr. Chairman, 
that it was both, because when I was out in the Missouri River Divi- 
sion, and also when I was Chief of Engineers, even though it was a 

short time before this, in my first year there were many cases where 
people would have preferred to retain title to their land and give an 
easement only. This case of which I speak concerning ex-Congress- 
man White was one of them. 

Mr. Crvporr. General, IT do not want to belabor the point any 
longer, but even though the policy was changed, it was the thought of 
many of the upper echelon officers in the Corps of Engineers that the 
fee simple policy was still better than the easement policy; is that not 
true? 

General Srurets. There were people in the Corps of Engineers who 
thought that ? 

Mr. Cuvcpnorr. Yes. sir. 

General Srurets. Yes. I think that that was true, but may I say 
this: That that was and is true throughout the Corps of Engineers on 
pretty nearly every subject. That is what makes it, I feel, a strong 
organization, because we entertain and weigh minority opinions. 
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In fact, the first thing I ever said in talking to my division engineers 
and staff in the office was that from now on, at least as far as 1 am 
concerned, the best idea wins around here, no matter who it is from. 

Mr. Cuuporr. I am not trying to criticize the efficient operation of 
the Corps of Engineers. I ‘think you run a pretty good operation, 
General. My only thought in the matter is that you are officers of the 
United States Army, and you can recommend on the making of policy, 
but you still have to take the decisions of the Secretary of the Army, 
Secret: iry of Defense, and the White House, if there ‘becomes a real 
question of disagreement on any policy and even though you, as com- 
manding officer, and all of the officers directly under you, felt that 
the Secretary of the Army had made a mistake or he was wrong or 
he was not right, or it was not what the people wanted or the Secretary 
of Defense had done likewise, if the White House did likewise, they 
would order you to change the policy. You would do it and carry 
out the new police: v to the best of your ability. 

General Srvreis. That is true, sir, but not without this statement as 
far as I am concerned, and that is that I think my administrative 
record as Chief of Engineers saw me oppose up to the very last minute 
anything that I thought was wrong and continue to advocate what I 
thought was right, r egardless of the risk of any disfavor that might 
occur. Iwas not a “yes” man, because I just could not be a “yes” man. 
That is not my nature. 

I want to say that certainly the Richardson case no doubt brought it 
to a head, but I had entertained doing something to avoid the excess 
acquisition in both the quantity and in the estate, and that was my 
own desires as far as the Corps of Engineers were concerned. I felt 
a great deal of support within the corps was given me in this respect. 

As I said a few minutes ago, not everyone by any means in the C orps 
probably agreed, but also, as I say, I encouraged anyone who was in a 
responsible position to state his views in full. IT prefer not to have 
any “yes” men around me. I wanted the best idea to win. 

Mr. Cuvuporr. You did appear in front of other congressional com- 
mittees at one time on this question, and you recommended the fee 
simple policy, did you not, General ? 

General Srurets. I do not think I recommended the fee simple 
policy in the instance to which you refer. I think I said that I thought 
there were certain advantages in purchasing in fee simple. 

Mr. Cuuporr. Also, you never actually recommended an easement 
policy. You have never taken one side or the other. You have sort 
of been in between, feeling that in some cases it is well to take in fee 
simple, and in other cases it is well to take an easement, depending on 
the circumstances, terrain, and everything else ? 

General Srurats. If I may say, sir, to the best of my memory, I do 
not recall specifically that the question of fee or easement ever came 
up in any testimony, as between the two, at the time I testified before 
any congressional committee. I donot reeall that, sir. 

I know I made a statement one time with respect to some specific 
question as to why it was changed to fee, I thought in 1941 instead of 
1939, which I have now determined it was, but I do not recall, sir, that 
I ever deliberately sized the situation up and testified to Congress in 
favor of one or the other. 

Mr. Cuuporr. Do you have any questions, Mr. Fascell ? 

Mr. Fascetn. No. 
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Mr. Brownson. Mr. Chairman, General Sturgis, do you have a 
policy in the Corps of Engineers about how muc h land you are going 
to take over for Federal ownership ? I note that in this report, which 
I think is one of the most valuable reports ever put out by the Con- 
gress issued by this committee last year in the 2d session of the s4th 
Congress, that as of the present time the Federal Government owns 
407,896,394 acres out of the 1,903,000,000 acres in the United States- 
21.4 percent of the total. 

Do you have an overall policy as to how much land you shall acquire 
for the Federal Government ? 

Mr. Cuvuporr. Does that include the Territories, like Alaska / 

Mr. Brownson. No. This is continental United States. This does 
include, however, land in the public domain. There are actually only 
50,686,229 acres which have been purchased by the United States per 
se. The balance of the land is in public domain. 

Mr. Cuuporr. That is what I wanted to get into the record. 

Mr. Brownson. That is right. That is kind of a misconception 
which sometimes prevails when newspapers quote from this report. 
They sometimes quote the whole 407 million acres as representing the 
desire of the Federal Government to acquire land, whereas obviously 
the land in the public domain remains there because nobody else 
wants it. 

Mr. Cuvuporr. A lot of it is desert land. It is mountainous and 
things like that. You could not use it for anything. 

Mr. Brownson. I was surprised that in the great State of Texas 
there is only 31 acres remaining in the public domain. 

I wondered if there is an overall governmentwide policy, General, 
on land acquisition, a policy that we do not acquire any more land 
than we need ¢ 

General Srurats. That certainly has been our objective, sir, and I 
think in the 1953 policy as originally submitted, in the August 13 
letter which counsel read from, I think we make a statement and it 
reads this way: 

There follows a listing of each of the purposes for which land is required, 
a Statement as to the minimum quantity of land, a minimum estimate in each 
case required to carry out a very conservative interpretation of the law. 

Mr. Brownson. What is the date of that letter ¢ 

General Srurais. That letter is dated August 13, a memorandum 
for the Secretary of the Army and the subject is “Real Estate Policy 
of the Corps of Engineers, Civil Works Reservoir Projects,” and 
is signed by me personally. 

Mr. Brownson. What was the date of that, sir/ 

General Srurets. August 13, 1953, sir. 

Mr. Brownson. What I am trying to determine, is this; where does 
this agency policy of land acquisition fit into the overall policy? It 
seems to me that it is possible that this administration had a policy of 
acquiring less land than administrations had in the past. Did that 
agency policy represent any policy direction from the topside? 1953 
was the first year of the new administration. Was there a change in 
policy in 1953 as far as the acquisition of land was concerned, by not 
only your agency but by other agencies of the Federal Government 
coming down from topside ? 

General Srurets. I am afraid I am unable to answer that. I will 
put it this way: I do not recall receiving any instructions to the 
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Corps of Engineers that we would take less land from the admin- 
istration. The only case that came up of taking less land was insti- 
gated by myself and by Secretary Stevens in connection with civil 
works reservoir projec ts. 

Mr. Brownson. On the matter of acquiring land, when you acquire 
land by fee simple it goes off the tax rolls of the community, does 
it not ¢ 

General Srurcis. Yes, sir. Of course, under the 1941 act, as 
amended by the 1946 Flood Control Act, we are permitted to out- 
lease those lands which can be used for agriculture. For instance, 
we get considerable rental return for such leases of which, under the 
1946 act, 75 percent is paid, I believe, back to the States for certain 
specific purposes, such as schools and roads. 

Mr. Brownson. In other words, it is a voluntary repayment in lieu 
of taxes on the lands from which you derive lease revenue. 

General Srurats. I think the impact of fee-simple acquisition on 
the local tax situation impelled the enactment of that legislation in 
1941 and 1946. 

Mr. Brownson. On the land on which you have an easement the tax 
relationship to the local community is not changed in any way, is it / 

General Strurets. No, sir. 

Mr. Brownson. Thatisall. Thank you. 

Mr. Cuvporr. Since you raised that question about taxes, Mr. 
Brownson, this comes from the Real Estate Acquisition Division for 
the civil-works projects in the Department of the Army from 1939 
to 1947. 

Of course, this is 1957. They give us this report: 

Total acreage of the installation, 479,424.966 acres. Cost of real estate 
acquired, $15,532,068.12; assessed value of real estate removed from tax rolls, 
$5,237,411.40; assessed value of taxing-unit area, including real estate removed 
from tax rolls at time of acquisition, $403,992,522. Annual real-estate-tax reve- 
nue lost at time of acquisition, $131,961.42; annual real-estate-tax revenue, 
including revenue from real estate removed from tax rolls at time of acquisi- 
tion, $11,310,342.29. Percentage of item 5 as of item 6 
the loss in tax revenue 
1.1667 percent. 


I thought that should be in the record. 

Mr. Brownson. What particular piece or pieces of property does 
that refer to? 

Mr. Cuuporr. I think that covers all property—all civil-works proj- 
ects from 1939 to 1947. 

They probably have a further report on that to 1957. 

(The compilation is as follows :) 


Realestate acquisition, 1939-47, for civil-works projects, Department of the Army 


1. Total acreage of installation rz : : : 479, 424. 966 
m.: SORE GE CREE COURGE  MOQUIIOTE ic iicctn edema aaieintien $15, 582, 068. 12 
3. Assessed value of real estate removed from tax rolls______ $5, 237, 411. 40 
4. Assessed value of taxing-unit area (including real estate 

removed from tax rolls) at time of acquisition_________ $403, 992, 522. 00 
». Annual real-estate-tax revenue loss at time of acquisition__ $131, 961. 42 


6. Annual real-estate tax revenue (including revenue from 

real estate removed from tax rolls) at time of acquisi- 

CN ais eens Kida iste ie ee ee ee es $11, 310, 342. 29 
i. Percent item 5 is of item 6__- ae Sa ge ea , 1. 1667 
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Mr. Brownson. In other words, by renting the property they were 
able to get payments in lieu of taxes to within 1.1 percent of what 
they + 

Mr. Cuvuporr. No; that is not exactly it. You have to take into 
consideration other factors which will build up business around the 
property taken, like the building of motels, refreshment stands, res- 
taurants, and so forth. They immediately increase the value of the 
property around the areas. 

Mr. Brownson. Wait a minute. We cannot anticipate whether 
they would have increased normally, or whether this placement of the 
project is solely responsible. You are adding some unknowns there. 

Mr. Cuuporr. I cannot give you any exact figures. I think that 
you will have to agree that is some appreciation, some increase in 
ihe value of real estate for tax-assessment purposes where unimproved 
land be S omes improved land. 

Mr. Brownson. I think that is entirely true. What I was trying to 
repeat back to you was the statement you read originally. I must 
admit that I find it hard to concentrate on the million-dollar figures 
rolling off so rapidly—I am still a smalltown boy at heart. Was 
the final conclusion you made that as far as the payments in lieu of 
taxes were concerned they were within 1.1 percent of the taxes col- 
lected at the time that it was taken over ? 

Mr. Cuuporr. Perhaps Mr. Indritz can explain it to you. 

Mr. Brownson. It’s the final summary statement I am trying to 
understand. 

Mr. Inprrrz. The 1.1 percent is the amount of taxes lost out of 
the total revenues of the local agencies. In other words, out of an 
assessed value of $403 million, the total annual real-estate revenue 
loss at the time of acquisition of the land was $131,000. The 1.1 per- 
cent, therefore, is the ratio between the $131,000 tax revenue lost 
and the total revenue realized annually by the local governmental 
agencies. 

Mr. Brownson. That was my understanding. 

Mr. Inprirz. This does not take into account the 75 percent return 
to the State for local schools and roads under the 1946 act, nor does 
it take into account the increased valuation of local real estate as the 
result of the building of the project. 

Mr. Browson. Bearing against that, it also takes into account. the 
land value at the time of the acquisition which had been many years 
ago. 

Mr. [nprirz. These figures were as of the time of the acquisition of 
the lands, the assessed value of those lands at the time of acquisition. 

Mr. Brownson. Might not some of the land have been acquired 
through some of these programs as far back as 1920 or 1930? 

Colonel Ragnanp. This program did get started in 1936. 

Mr. Brownson. 1936 was not a year noted for its high land values, 
either. 

Mr. Inprirz. These figures cover from 1939 to 1947. 

Mr. Brownson. There is still quite a little room for fluctuation in 
land values over that period. 

Mr. Cuuporr. Mr. Fascell. 

Mr. Fascevi. Referring back to this memorandum of August 13, 
1953, directed to the Secretary of the Army, it starts out: 


In accordance with your instructions. 
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Do you know whether or not those instructions were issued pursuant 
to a Cabinet meeting ? 

General Srurais. N o,sir. There was never any knowledge—— 

Mr. Fascett. You had no personal knowledge ¢ 

General Sturets. I had no personal know ledge. 

Mr. Fascetu. If the Cabinet actually adopted a policy which re- 
quired a-reappraisal of all of the land-acquisition practices of the 
United States Government, you are not aware of that? 

General Sturats. No, sir, [am not personally aware of that. 

Mr. Fascett. In the first paragraph of the memorandum you state: 


In accordance with your instructions, a review of the real-estate acquisition 
has taken place. 


The last sentence says: 


The criteria have been based upon absolute essentiality of the land for pur- 
poses of construction, maintenance, and operation of the project for authorized 


purposes. 
Do I understand by that that anything which is not included in that 
sentence was not used as a criterion ? 

General Srurets. I think that states the guiding principles of ac- 
quiring land. 

Mr. Fascett. Was this criterion handed to you by the Secretary of 
the Army, or directed to you, or was this a criterion which was estab- 
lished by you pursuant to the direction of the Secretary of the Army ? 

General Srurats. I would say, sir, that that particular sentence was 
not written in because of any instruc tion I received from the Secretary 
ofthe Army. It was one that had been predominant in my own sizing 
up of the situation. But the Secretary did make this type of com- 
ment, using words to this effect—that he was entirely favorable to the 
recreation and fish and wildlife interests, but the only thing is that 
as far as land acquisition is concerned, if land is to be acquired for 
these purposes Congress should so express itself. He was not against 
them, he said—or w vords to that effect—but he did feel that until Con- 
gress specifically legislates to permit the purchase, or acquisition, of 
rights, or anything like that—other than the use of land incidentally, 
that is, bought for the primary legal project purposes—until Congress 
so expressed itself he did not feel that he could authorize it because 
upon him lay the responsibility which he very conscientiously felt of 
declaring that land was necessary for the public purpose. 

Mr. Fascetz. Pursuant’ to that discussion, or instruction, this cri- 
terion, which is a very strict essential interpretation, was developed ? 

General Srurats. Well, I think we have always felt that was true. 
In other words, that was not developed in my opinion. I think in the 
application of our policy there has dev eloped a latitude in the applica- 
tion of the law, but I think no one in the Corps of Engineers has ever 
departed from that principle since we first began to acquire land; 
namely, it has to be the minimum essential to the purpose of the 
reservoir. 

Mr. Fascextxi. Well, I call to your attention these words: 

The criteria have been based upon absolute essentiality. 


General Srurets. Well, I think that word “absolute” could have 
been just as well left out. I think it was more of an emphatic ad- 
jective. It is either essential or it is not essential. 

95639—57——11 
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Mr. Fascetx. Mr. Chairman, it seems to me—and I do not. recall 
specifically—there was a Cabinet memorandum at or about this time 
dealing with the subject of not only land acquisition but all Federal 
properties. Is there such a memorandum? If so, I believe this com- 
mittee ought to have it. 

Mr. Cuvuporr. I do not know whether it is in existence or not. If 
it is in existence, we have not come across it. The staff informs me 
that there was a Budget Bureau memorandum which was discussed. 
I think in order to keep the record straight, that on August 18, 1954, 
General Robinson addressed a memorandum to the Secretary on the 
subject of the conference with the President, attended by Under Sec- 
retary of Interior Ralph Tudor, Robert Anderson, Mr. Hughes of 
the Budget Bureau, and a Mr. Cope. This meeting was held on 
July 23, 1954, and it followed earlier meetings in the White House on 
July 21 and 22. Nothing was done as the result of the meeting 
until some time later when a conference was held. A conference was 
held for the purpose of discussing whether or not there should be an 
elimination of the fee acquisitions in reservoir area takings, and also 
the relaxation of the construction of buildings for human habitation 
in the flowage areas. 

General Robinson underscored his apprehension, and it regarded 
Secretary Anderson’s new policy. He said that he did not think it was 
a good thing and that they should not do it. 

Now, as a result of that, the staff did interview General Sturgis. 
They asked him about this, and he said at that time—and this is only 
from the staff and you can elaborate on it if you want to—in his opin- 
ion there was no question about that, that Anderson was very much 
interested in the Texas problem. He was interested in helping 
Richardson if he could, but that there was still no way of proving it. 
z still do not think there is any way of proving it. The only thing 

, from the sum total of all the facts, and from making a summary 
of them and coming to a conclusion, this thing would never have 
happened if there had not been the real appearance of Richardson 
and his lawyers who were in litigation to cause this situation. Of 
course, we cannot prove any of these things by outright facts, but 
that is the way that is appears to me. 

Mr. Brownson. Does it appear this is a case that happened be- 
cause it was Mr. Richardson, or because of concrete evidence which 
came to light ? 

Mr. Cuuporr. You want my personal opinion ? 

Mr. Brownson. We have already had your personal opinion in the 
newspapers. It seems to me that there is always a tendency when 
a concrete case comes up for a policy v to be developed, « or clarified, 
around that case regardless of who brings the case forward. 

General Robinson actually testified on page 111: 

I had quite a heavy hand in writing the policy myself and I think that I know 
the attitude of the individuals concerned who formulated the policy, and Mr. 
Richardson’s views did not enter into that at all. 

Mr. Cuuporr. I believe all of the generals who have testified so 
far will admit that the Richardson case certainly accelerated the 
policy if nothing else. 

Mr. Brownson. Would not any case have accelerated the develop- 
ment of a policy in the same way ? 
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Mr. Cuvuporr. [am not sosure. I think that it depends upon whose 
ox is being gored. 

Mr. Brownson. I am not acquainted with Texas politics; I do not 
know. 

Mr. Cuuporr. Personally, I do not know Mr. Richardson. I do 
not know who he is. This thing came up in the normal committee 
investigation. I have nothing personal against him. Ido not know 
what his polities are. I presume if he is from Texas he is probably 
a Democrat. 

Mr. Brownson. As a matter of fact, in Texas it is rather difficult 
to know what anybody’s politics are, as I understand the current 
situation down there. 

Now, there appears this testimony in the record : 

Mr. RoMNey. You said the pendency of the Richardson matter accelerated the 
formalization of a new policy. 

He said: 


Among many others. 


Apparently the development of these cases in court naturally had 
a tendency to force the formalization, to borrow the counsel’s words, 
of a ee V. 

Mr. Cuuporr, I might say this, I am not so sure yet in my own 
mind whic h villas y is good or bad. I think that we will have to hear 
from other people before we can determine that. I just brought this 
thing up. You asked me how I felt. Lam telling you. Iam not so 
sure whether the new policy has not been better than the old policy. 

Mr. Inprirz. General Sturgis, your memorandum of August 1953 
says: 

In accordance with your instructions, a review of the real estate acquisition 
policies * * * has been undertaken. 

You refer, I assume, to the two memorandums which were submit- 
ted to you by the Assistant Chief of Engineers for Real Estate, Mr. 
Meier, and the Assistant Engineer for Construction, General 
Chorpening. 

General Srureis. Well, those reviews came to me. I called for 
them long before I had ever heard of the Richardson case, or before 
the Secretary had spoken to me about the general proposition, or 
the specific case of Richardson. Had this not come up I would have 
had them take those recommendations, approve them or disapprove 
them, or ask for further discussion. There were certain parts that 
I did not agree with, and that sort of thing. In the meantime, we 
received instructions that you have read that the Secret: ry wanted 
areview. I believe that General Robinson in one of his re plies, made 
to the Secretary when I was out of town, states that “General Sturgis 
has had a review made of the policy.” 

Mr. Inprrrz. Is it not true that General Chorpening’s recommenda- 
tion was strongly to urge the retention of the fee policy ¢ 

General Srurats. He urged the retention of the fee policy; that is 
right. 

Mr. Inprrrz. Is it not true that Mr. Meier’s recommendation related 
to the matter of excess takings of land and did not discuss the matter 
of easement taking? He made no recommendation as to easement 
taking? 
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General Srurais. He referred to it. I do not remember. I think 
most of those recommendations made by Mr. Meier answered my 
question on the steps necessary to avoid public criticism in our land- 
acquisition operations, but I do not remember they referred to any 
specific recommendation of how land was to be taken. There is a 
reference in there that I recorded in my testimony the other day of 
consideration of both the quantum as well as the quantity of land 
taken. 

Mr. Inprrrz. When you made your comments on the policy in the 
memorandum to the Secretary of the Army and indicated the various 
implications which might flow, you referred a few moments ago to the 
fact that your memorandum indicated that there would be additional 
difficulties, that there would be changes in project operations that 
would be difficult and more expensive to accomplish, that significant 
potential public benefits would be forgone to a substantial degree. 

Did Secretary Stevens ask you what you meant by these various de- 
vive gb phrases of “additional difficulties more expensive to accom- 
plish; that significant potential public benefits would be forgone to 
a substantial degree” ? 

General Srurcis. As I said a few moments ago, I was there 2 hours 
and we went over it paragraph by paragraph. I am sure that we 
discussed each paragraph, but I cannot remember exactly how we 
discussed it, or what he said about that particular outline of the dis- 
advantages. I did say something like this—now, Mr. Secretary, we 
have included in this memorandum the disadvantages and so on that 
will arise in order to indicate to you those things of which we are 
apprehensive. I did say that. 

Mr. Inprirz. Did he ask you for any further elaborating details? 
Did he ask you to elaborate upon the extent to which public benefits 
would be forgone or the amount of additional expense that might be 
involved? Did he ask you for a supplemental memorandum to 
explain the adverse implications of the policy ? 

General Srurcis. Well, if he did, I just do not remember. 

Mr. Innrrrz. On October 6, 1953, a draft of the proposed policy 
was circulated. I call your attention to section 1 (d) of that policy, 
which, in outlining among other matters the lands for which fee title 
would be acquired, reads: 

Additional lands which may be reasonably needed to provide for public use 
and access in accordance with applicable laws, or for operation and mainte- 
nance of the project. 

Between October 6, and October 12, that section 1 (d) was modified 
by including the word “limited” so that section 1 (d) as it stands in 
the present policy reads : 

Additional lands which may be needed to provide for limited public use and 
reasonable access in accordance with applicable laws, or for operation and 
maintenance of the project. 

Could you tell the subcommittee how the word “limited” crept 
into the phrase “land needed to provide for public use” ? 

General Srurcis. Well, I am sorry, but I cannot remember that. 

Mr. Cuuporr. There is nothing in the Flood Control Act of 1944 
or 1946 that you use the word “limited.” Is not that something that 
was added by your corps, or by whoever was interested in this situa- 
tion ? 
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General Srurets. I cannot say that I did not add it myself. I just 
do not remember, Mr. Chairman. 

Mr. Cuuporr. Why was it added? Do you know? 

General Srurets. I am sorry I just cannot recall at this time. I 
cannot remember why the word “limited” was added. 

Mr. Cuuporr. When the joint policy was being considered was the 
question ever raised that the old policy was in violation of the law? 

General Srureis. Oh yes. Not the policy itself, but the applica- 
tion of it in taking more land than was absolutely necessary. 

Mr. Cuuporr. With regard to those people that thought that it was 
a violation of the law, what was their reasoning and how did they 
think that it was being violated ? 

General Srurets. As I said, I would like to distinguish between the 
former policy being considered illegal. I do not think anyone in the 
Corps of Engineers will tell you that the policy that we applied prior 
to 1953 was illegal. But in the application of the policy, when one is 
determining the essentiality of the land for the public purpose of the 
reservoir, I think we were possibly on dangerous ground. I think, as 
I mentioned the other day, that Mr. Pace, the Secretary, was sub- 
penaed to appear before a court in Texas, and as I also reported the 
other day, and as I indicated in my notes to the committee of last 
April, there were some 53 or 54 cases pending in the court at that time 
wherein the essentiality of the taking was being disputed by the 
owners. 

Mr. Cuuporr. To keep the record straight, you mean by “the essen- 
tiality of the taking” not that the land should be taken and the ease- 
ment granted, but the amount being taken? Was not the whole ques- 
tion, whether or not the Corps of Engineers was taking more land than 
was necessary to establish the project ? 

General Srurers. I did not go back and review any one of the 53 
cases, Mr. Chairman. I do not think that I am able to answer that 
question. 

Mr. Cuuporr. What was the reason? The discussion was as to the 
amount rather than the method as to whether the law was being 
complied with. 

General Srurcis. You are speaking now about the 53 cases? 

Mr. Cuuporr. That is right, the 53 cases and in discussing the 
policy. 

General Srurers. Well, since I have not examined or had the cases 
analyzed and clocked as to whether they were easements or disputes in 
the quantity of land 

Mr. Cuuporr. I do not want to interrupt you. If there was a ques- 
tion of whether or not the law was being complied with as far as the 
acquisition of the amount of land being taken was concerned, do you 
not thir.k you were under a duty to call in counsel to determine by an 
opinion as to whether or not the law was being properly followed ? 

General Srurais. Well, I certainly was concerned at the number of 
cases pending on that score because naturally I did not want for two 
reasons an unfavorable outcome. One was, if the outcome was unfa- 
vorable, our acquisition operations everywhere would be subject to 
similar court action. The second reason was that I felt it was my 
duty as the Chief of Engineers to protect the Secretary in his respon- 
sibility of declaring whether the land was essential for the purposes. 
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Mr. Cuvuporr. Was there any time during your tenure as command- 
ing officer of the Corps of Engineers that any legal member of your 
staff, civilian or military, ever raised the question and ever advised 
you that the method of acquiring land under the land-acquisition poli- 
cies given you by the Flood Control Act of 1944 and 1946 were illegal? 

Gener al Srurais. Did I understand you to say “the policies” ? 

Mr. Cuvporr. The policies prior to 1953. 

General Srurets. No; not that the policies were illegal, as I said, but 
that certainly some of the applications of the policy. 

Mr. Cuvuporr. The method ? 

General Srurets. The method resulted 1 in the fact it might be proven 
in court it was not essential. 

Mr. Crrupo rr. Is it not true that up until the Richardson case no 
person W ho owned the land ever raised the question as to the method ? 
They only raised the question as to the amount. It was in the Rich- 
ardson and the Wallace cases that the question of the method was 
raised for the first time. 

General Srurets. No, sir. That is incorrect as far as my own 
experience is concerned. I received many letters, sometimes personal 
letters 

Mr. Cuvporr. I am not talking about letters, I am talking about 
actual litigation, court cases. 

General Sruceis. I believe 33 or 54 cases were mentioned in the 
real-estate memorandum in reply to my O.I-14, and therefore I would 
say that it was about that time, namely, April 1953, so T assume these 


1 


cases might have been brought into court considerably before that 
time. 

Mr. Cuvporr. The real-estate memorandum did not say anything 
about easements, it only talked about fee simple, as I recall it: is that 
not right 7 

General Sruracis. pa oe mentioned the quantum of the estate. 

Mr. Cuvuporr. The quantum has nothing to do with the easements. 
The quantum is the unount of the estate, the land be ing taken. 

lL would like to read from that memorandum of May 13,1953. This 
s from the Assistant Chief of Engineers for Real Estate: 

One of the major complaints of landowners is the charge that the corps takes 
excessive amounts of nd principally for our civil works program. 


There is no coniplaint about the way it istaken. There is no recom- 
mendation that an easement be taken, but the complaint is that there 
is an excessive amount of land principally for our civil works pro- 


Mr. Brownson. How would the gentleman define the word “take”? 
Is an easement taking excessive amounts of land ? 

Mr. Cuvuporr. No. In an easement vou get the right to use the 
lend, von do not get title. 

Mr. Brownson. That is what I wonder. I wonder if the thing did 
not hinge on the word “take” in that memorandum. That seems to 
be a criticism of the fee-simple system. 

Mr. Cuuporr. Did we ever 
pending f 


get any decisions in the 53 or 54 cases 


General Srurers. [ think I testified the other day there was one 
case In the lower court which was decided against the United States. 
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I have heard subsequently that a higher court reversed that pro- 
ceeding. 

Mr. Cuvporr. Do you know the name of that case ? 

General Srurais. | do not remember the name of the case. I am 
sure, however, that have always interpreted, and my Real Estate 
Division chief whom I have just conferred with, interpreted the word 

“quantum” to mean the degree of interest in the estate. 

Mr. Cuvporr. One thing is for sure, if somebody would do some- 
thing about that Ric hardson case that has been pending for 4 years, 
[ think we would probably get some well defined interpretation of the 
law that would help the Corps of Engineers, the Department of the 
Interior and the landowners in question, and maybe the Congress. 
Do you not think so, General ¢ 

General Srurcis. If that case were settled ? 

Mr.Cnuporr. Yes. 

General Srurets. We have always wanted it to be settled. It has 
been hung up by a rather complex legal situation. Lam no longer Chief 
of Engineers and familiar with recent developments so I would hesi- 
ate undertaking to describe the status. 

Mr. Cuuporr. Your counsel has advised that as far as your Depart- 
ment is concerned you cannot do anything further about it, and it is 
in = hands of the Justice Department. On Friday we requested from 
the Justice Department a full report on the case and what was holding 
itup. When we get an answer we will put it in the record. 

General Srurcis. I would like to say, sir, that with regard to the 
reference about taking too much land as the single cecil unt men- 
tioned by the Real Estate Division, I am looking for that, but I cannot 
find it. However, I know it is in there including reference to the 
quantum of the estate taken as well as the quantity. It is covered in 
Mr. Meier's reply to my O. I. No. 14, April 2, 1953, I am quite sure. 
He was mabe hief of our Real Estate Division at that time. 

I might read from paragraph 2 of the reply of the Real Estate 
Division. It says: 

The taking of more land than is needed (recreational, access, and for other 
purposes): Responsibility for determining land requirements for reservoir 
projects invested in the Assistant Chief of Engineers for Civil Works. His office 
prescribes the quantity of land and the quantum of the estate that is to be taken. 

So, what Iam pointing out is that the degree of acquiring rights over 
land was mentioned in the memorandum. 

Mr. Cuuporr. Do you have any questions, Mr. Fascell ? 

Mr. Fascetsi. [ have no questions. 

Mr. Brownson. I have no questions. 

General Srurais. May I introduce a memorandum which the com- 
mittee may find useful and which it may not have in its files? In 
connection with the questions, asked of me with regard to the taking 
of easements prior to the 1953 policy, I have a memorandum, or, 
rather a circular letter from the Office of the Chief of Engineers dated 
February 23, 1939. The subject is: “Acquisition of lands, easements, 
and rights-of-way for flood-control reservoirs.” I will begin reading 
with paragraph 3: 


Reservoir area: The general policy of the Department is to acquire fee title 
to reservoir areas, and while such title must be without restriction or limitation 
as to the purpose for which the land may be used by the United States, considera- 
tion will be given to acceptance of title subject to rights or servitudes which do 
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not conflict with the use of the land for reservoir purposes. If the acquisition 
of fee title will result in a great increase in cost to the United States, or if for 
other reasons it appears to the best interests of the United States to acquire 
a flowage easement in lieu of a fee title, either in a specific tract or in the 
reservoir area as a whole, the case should be submitted to this office for decision. 

In case the acquisition of flowage easement is authorized, such easement 
should be without any limitations or restrictions whatever on the purpose for 
which the water is stored and should cover the right to overflow permanently 
or intermittently, as may be necessary as a result of the construction, main- 
tenance and operation of the dam and reservoir, together with the right to go 
upon the lands involved from time to time as occasion may require and remove 
therefrom natural or artificial structures or obstructions which in the opinion 
of the representatives of the United States in charge may be detrimental to the 
operation and maintenance of the dam and reservoir, reserving, however, to 
the grantor and his assigns all such rights and privileges as may be used and 
enjoyed without interfering with or abridging the rights and easements conveyed 
to the United States. 


I want to point out, sir, I have been consulting recently with the 
Real Estate Division on policies and they feel this is the basic fore- 
runner of the 1953 revised policy. 

Mr. Cuuporr. Without objection the circular letter dated February 
23, 1939, will be placed in the record at this point. 

(The circular letter referred to is exhibit 4—A in the appendix.) 

Mr. Cuuporr. The subcommittee will now stand adjourned until 
tomorrow morning at 10:30, when we will hear from the Assistant 
Secretary of the Interior for Fish and Wildlife. 

(Whereupon, at 12:15 p. m., the subcommittee adjourned to re- 
convene the following day at 10: 30 a. m.) 
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ARMY-INTERIOR RESERVOIR LAND ACQUISITION 
POLICY 


WEDNESDAY, JUNE 12, 1957 


Hovusk oF REPRESENTATIVES, 
SUBCOMMITTEE ON Pusiic Works AND RESOURCES, 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met at 10:30 a. m., Hon. Earl Chudoff (subcom- 
mittee chairman) presiding. 

Members present: Earl Chudoff and Charles B. Brownson. 

Also present: Arthur Perlman, staff director; Phineas Indritz, 
counsel; and M. Q. Romney, professional staff member. 

Mr. Cuvuporr. The subcommittee will be in order. 

The first witness this morning is Ross L, Lefiler, Assistant Secre- 
tary of the Interior for Fish and Wildlife. 

Do you have a prepared statement ? 


STATEMENT OF ROSS L. LEFFLER, ASSISTANT SECRETARY FOR 
FISH AND WILDLIFE, DEPARTMENT OF THE INTERIOR 


Mr. Lerrier. Yes. 

Mr. Cuuporr. You may proceed with it. 

Mr. Lerrter. My name is Ross Leffler. I am Assistant Secretary 
of the Interior for Fish and Wildlife. I have occupied that position 
since January of this year. I was not associated with the Depart- 
ment of the Interior prior to that time except in an advisory and 
consulting capacity on some occasions. 

Conservationally speaking, I have been working at this as a hobby 
for a great many years. I became a member of the Pennsylvania 
Game Commission on the 27th of July 1927. I resigned January 1 
of this year to come down here. During that time I have been a 
member of the Izaak Walton League, helped to organize the Pennsyl- 

vania Federation of Sportsmen’s Clubs, and have been quite active 
conservationwise in Pennsylvania. 

In addition to that, on a national basis I was chairman of the 17th 
American Game Conference; I was president of the International 
Association of Game, Fish, and Conservation Commissioners, and for 
several years I was national chairman of the conservation committee 
for the Boy Scouts of America. 

Mr. Cuuporr. Mr. Leffler, I also would like the record to show that 
you were on the Fish and Game Commission in Pennsylvania under 
both Democratic and Republican administrations. 

Mr. Lerrrer. That is right. 
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Mr. Cuuporr. That you were a member under our great conserva- 
tionist, our most famous one, Gifford Pinchot. 

Mr. Lerrier. That is correct. 

Mr. Cuvporr. You were a member under Gov. George H. Earle and 
you followed under Governors Martin and James, and Duff, and then 
Leader. 

Mr. Lerrier. Eight governors. 

Mr. Cuuporr. Thank you very much. 

Mr. Brownson. What was Mr. Leffler’s occupation 4 

Mr. Lerrier. I was assistant to the executive vice president of the 
United States Steel Corp., and for the last 5 or 6 years I have been 
in the Philadelphia area. My home office was Pitts sburgh, but I have 
been located in the Philadelphia area, coordinating the building of a 

steel plant up there. 

Mr. Brownson. I would say that anybody that can serve under 
that many governors in the hectic political situation in Pennsylvania 
should emerge with a special badge for tact and consideration as well 
as for meritorious service. 

Mr. Lerrier. No problems with respect to the current land acquisi- 
tion policy for Federal reservoirs have been brought to my attention 
since I assumed my present position. However, my office has had 
under consideration the general subject of needed land acquisition 
at Federal water resources projects in connection with proposed legis- 
lation which we have been working on in response to a request from 
the International Association of Game, Fish, and Conservation Com- 
missioners, the principal organization of State fish and game direc- 
tors and commissioners. 

I stand for the acquisition of adequate land around Federal reser- 
voir projects to take advantage of opportunities for improvement and 
development of fish and wildlife which many of these projects pro- 
vide. Moreover, the availability of such land to fish and game agen- 
cies of the Federal Government and the States in most cases is the 
key to compensation for damages to these resources caused by the 
construction and operation of reservoirs. 

The Flood Control Act of 1944, as amended, requires that the 
waters of Federal reservoirs built by the Corps of Engineers be made 
available for free public use except for reasons of safety and inter- 
ference with project operations. The same law also provides for 
“ready access” to these waters from lands around the shorelines. 
These access points, however, do not provide opportunities for inten- 
sive fish and wildlife management by the State and Federal fish and 
wildlife groups where justified. In such cases additional lands should 
be purchased by the Federal Government at project reservoirs for 
these fish and wildlife management purposes. 

One of the fundamental pr ine “gem of land acquisition by the Fed- 
eral Government, however, is that it must be authorized by the Con- 
gress: no Federal agency may nie land by purchase or condemna- 
tion from private citizens or other owners unless Congress has so 
authorized by law. 

The acquisition of land for Federal reservoir projects is normally 
authorized at the time the project itself is authorized by law. The 
United States Fish and Wildlife Service, acting under the Wildlife 
Coordination Act of 1946 (60 Stat. 1080), normally investigates pro- 
posed projects prior to authorization with a view to recommending 
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fish and wildlife conservation measures for incorporation in project 
construction and operation plans. As a result of these recommenda- 
tions and by other means, a substantial acreage of land has been made 
available for fish and wildlife management at existing Federal reser- 
voirs. However, these lands were purchased under authority pro- 
vided by the Congress to acquire lands for flood control, navigation, 
hydroelectric power, irrigation or a combination of two or more of 
these traditional primary project purposes. This land has been 
available as federally owned land and well adapted to use for fish 
and wildlife management purposes. However, 1 repeat, that the 
lands were purch: ased for purposes other than fish and wildlife man- 
~~. purposes. 

We believe that the fish and wildlife conservation is a sufficiently 
important product of Federal water resource development so that 
lands to be used for fish and wildlife management should be pur- 
chased at these projects especially for that purpose wherever this can 
be justified. 

There needs to be no other reason for permitting the Federal Gov- 
ernment to acquire these lands beyond their value for public fish and 
wildlife conservation uses. I believe that the great demand by the 
citizens of this Nation for the types of recreation provided by our 
fish and game resources fully entitles fish and wildlife conservation 
to equal stature with flood control, navigation, irrigation and hydro- 
electric power in the development of water resource projects. I be- 
lieve that fish and wildlife conservation is important enough so that 
lands around Federal reservoirs should be acquired spec “Ific ally to 
serve fish and wildlife conservation purposes and that it is not neces- 
sarily appropriate for fish and wildlife interests to have to depend on 
acquisition of lands for the traditional primary purposes to determine 
whether or not it is available for fish and wildlife purposes. 

In line with this point of view, the Department of the Interior has 
in draft stage legislation to amend the Coordination Act noted above. 
We hope that it will be submitted to the Congress within the very near 
future; however, we do not have a final draft available at the present 
time. One of the basic concepts which would ae incorporated in the 
law, under the amendments, would be the general authority for Fed- 
eral construction agencies to acquire lands for fish and wildlife pur- 
poses around Federal reservoir projects when recommended by the 
Secretary of the Interior. 

They would also (1) make clear the authority of these construction 
agencies to provide for the enhancement and improvement of fish and 
wildlife resources in Federal water projects; (2) make the law app ly 
without re to drainage and navigation projects, in order to 
provide better protection for the Nation’s endangered wetland 1 
sources and commercially valuable fish habitat in coastal sounds ail 
estuaries; (3) restore authority for the United States Fish and Wild- 
life Service to accept lands and funds which es is contained in the first 
version of the act, passed in 1934; and (4) make the provisions of the 
law applicable to projects already authorized but not substantially 
completed. 


The general objective of these proposals is to make fish and wild- 
life conservation a full and equal partner in the multiple-purpose 
water development programs of the Federal Government. 
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In response to a specific resolution by the International Association 
of Game, Fish, and Conservation Commissioners, the principal organ- 
ization of the 48 States and Fish and Game Commissioners, the “De- 
partment of the Interior submitted drafts of the proposed legislation 
to the governor of each State. All 48 governors or their authorized 
representatives have signified the support of these amendments yr 
cluding those which would authorize land acquisition of lands a 
A ederal reservoir projects for fish and wildlife purposes. All the na- 

tional conservation agencies are solidly supporting the proposed 
amendments. 

The proposed legislation, if enacted, will, as I have indicated, pro- 
vide the authority for adequately taking care of the land require- 
ments of fish and wildlife around Federal reservoirs. 

Mr. Cuuporr. Thank you, Mr. Leffler. 

Do you have any questions, Mr. Indritz? 


Mr. Inprrrz. Mr. Lefller, as the chairman indicated in his opening 
statement, this subcommittee is not inquiring into the needs for addi- 
tional legislation to acquire lands for fish and wildlife purposes sup- 
plemental to project, reservoir purposes, but rather it is inquiring into 
whether lands acquired for reservoir purposes are being adequately 
used both from the standpoint of economy and efficiency, and also from 
the standpoint of protecting fish and wildlife values and recreational 
values. 

Would it be your opi ion, Mr. Leffler, that the fish and wildlife and 
conservation values of the lands acquired by the Bureau of Reclama- 


tion, or the Corps of Engineers for reservoir purposes, whether for 


flood control, nay igation, or other such project purposes, ought to be 
made fully available, o1 


itil zed to the maximum extent ‘possible! 
Mr. Lerrirr. It is our feeling all such lands, where it is practicable, 


A 
should be made available for fish, wildlife, and other recreational pur- 
poses. 


Mr. Ixprirrz. You are. of course, aware of section 3 of the Coordi- 
nation Act of August 14, 1946 (60 Stat. 1080; 16 U. S. C. 663). I 
call your attention to section 3 of that act, which provides: 
Whenever the waters of any stream or other body of water are impounded, 
diverted, or otherwise controlled for any purpose whatsoever by any department 
or agency of the United States, adequate provision consistent with the primary 
purposes of such impoundment, diversion, or other control, shall be made for 
the use thereof, together with any areas of land or interest therein acquired or 
administered in connection therewith, for the conservation, maintenance, and 
management of wildlife resources thereof and its habitat thereon. 

Is the opinion you expressed a moment ago in response to my previ- 
ous question b: ised] upon the principle enunciated in this legislation 
that I just quote | ? 

Mr. Lerrier. That itself goes part way, but we feel it should be 
strengthened so as to give greater stature and greater consideration to 
the fish and wildlife needs when these projects are being planned. 

Mr. Inprtrz. Would be your opinion that lands which are ac- 
quired for project pury should be acquired through such a method 
as to eliminate fish and wildlife, or conservation values 
those lands? 

Mr. Lerrier. Did I understand your question correctly to ask— 
Do I believe they shou!d not be acquired ? 


inherent in 
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Mr. Inprrrz. Should the lands be acquired in such a fashion as to 
reduce, or eliminate, the fish, wildlife, or conservation values inherent 
in those lands? 

Mr. Lerrver. It is my opinion they should be purchased with the 
idea that the recreational values of those lands should not only be 

maintained, but wherever possible, enhanced. 

Mr. Brownson. In connection with that last question and Mr. Lef- 
fler’s reply, there is one sentence in his statement which, if he could 
clar ity it, 1 think would help us in the interpretation of the question 


that counsel just asked. I am referring to the line at the top of page 2 
where you say : 


These access points, however, do not provide opportunities for intensive fish 
and wildlife management by the State and Federal fish and wildlife groups 
where justified. 

I wonder if you could particularize on that so I could understand 
an actual example of what you mean by that sentence. 

Mr. Lerrier. I wonder if I may have a map that I can show. I 
think that that would be the best way. 

Mr. Brownson. That is what I would like to see. I think I under- 
stand your philosophy, but I am trying to understand it as it would 
apply to the problems being considered. 

Mr. Lerriter. I would lke to show the committee a particular 
map so they can see what we have in mind. The point I was trying 
to make was that in many instances certain areas, points of land in 
a very large area of a reservoir, are set aside for recreational areas 
but they are limited to certain types of recreation and do not permit 
of intensive wildlife m: unagement. Obviously, there might be a marsh 
area in the project that w ‘ould not be suitable for picnicking; there- 
fore, that would not be set aside. That land would be valuable for 
fish and wildlife purposes, particularly for migratory birds. Again 
certain spawning grounds and waters might be of value to us for 
spawning purposes, if they could be protected and properly managed, 
and they might not be set aside. It is a matter of an <ailaaeielee 
of the problem. 

Mr. Cuvuporr. I think that I understand what you are trying to tell 
us. Here is a thing that I would like to know: If the Corps of 
Army Engineers buy a piece of land in fee, or if it gets an easement 
on a piece of land and sets up either the recreation areas on the land 
they own, or have access spots, or roads and set up those recreation 
areas on those roads, do they turn the management over to the Interior 
Department, or do they manage it completely themselves? 

Mr. Lerrier. In some instances they turn them over to us to man- 
age. 

Mr. Cuuporr. Would it not be better if the Interior Department 
under its program managed all the recreational areas rather than 
having a split management, or a dual capacity for maintaining and 
administering these things ? 

Mr. Lerrier. Speaking for fish and wildlife, we feel we should 
manage the fish and wildlife because we have the people who are 
trained in that type of work to manage it. 

Mr. Cuuporr. Are there any projects operated by the Corps of En- 


gineers where there is fish and wildlife and they operate those areas 
instead of turning them over to you ? 
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Mr. Lerrter. Mr. McBroom, can you answer that question? May 
T have one of my aids answer that question ? 

Mr. Cuuporr. Bring any of your aids up who can give the infor- 
mation. 

Mr. Lerrter. I have to keep pleading ignorance of some of these 
things, but in 5 months’ time you cannot get the broad picture. 

Mr. Cuuporr. I want to welcome you ‘before the committee as a 
fellow Pennsylvanian. I know what a wonderful job you did with 
the fish and wildlife in the Commonwealth. You were with the 
commission when I was in the legislature. The clubmen and the 
conservationists of Pennsylvania were very, very delighted over the 
job you did. Many of them were very happy that the Secretary of 
the Interior sought to select you for this job. 


Mr. Lerrrer. Thank you, sir. I will try to give you the informa- 
tion. 


STATEMENT OF JAMES T. McBROOM, COORDINATOR OF RIVER 
BASIN STUDIES, BUREAU OF SPORT FISHERIES AND WILDLIFE, 
DEPARTMENT OF THE INTERIOR 


Mr. McBroom. I am a native of Spokane, Wash., and a graduate 

f the University of Chicago. I have been with the Interior De- 
partment for 18 years, with the Bureau of Reclamation, Bureau of 
Indian Affairs, Office of the Secretary, and the Fish and Wildlife 
Service. 

The Corps of Engineers does not manage any areas around its 
reservoirs for fish and wildlife purposes. Under sections 3 and 4 
of the Coordination Act, wherever lands are to be managed specifi- 
cally for that purpose, it is either by the Fish and Wildlife Service, 
or the State fish and game departments. 

Mr. Crruporr. Do they manage any of the recreational facilities, 
or do they give them out on a lease basis to concessionaires ? 

Mr. McBroom. They manage some and they lease some out, to the 
best of my knowledge. 

Mr. Crruporr. Any place where there are fish and wildlife projects 
they are turned over to the Interior Department ? 

Mr. McBroom. That is correct. 

Mr. Inprirz. Mr. Leffler, under date of June 11, 1957, the Under 
Secretary of the Departme nt, Mr. Hatfield Chilson, addressed a letter 

to the chairman of this subcommittee in which, in response to certain 
questions by the chairman, he quoted from certain documents con- 
cerning the Advisory Committee on Conservation. 

At its 11th meeting on December 7 and 8, 1953, the Advisory Com- 
mittee on Conservation, referring to the real-estate policy of the De- 
partments of Interior and the Army—which this subcommittee is 
now inquiring into—made this sté itement : 

We do believe, however, that portions of the joint policy statement are in 
direct conflict with the spirit and intent of Public Law 732 of the 79th Con- 
gress and that it represents an abandonment by the Department of the Interior 
of its historic and legal obligations to safeguard wildlife and recreational re- 
sources. We oppose what appears to be a proposal to retrograde wildlife, for- 
ests, and recreation to the status of incidental interests. Therefore, we recom- 
mend deletion of section 6 of the policy statement entirely and a revision of 
section 7 to make adequate provision for wildlife and recreational values. 
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Could you tell us, Mr. Leffler, whether the Department has as yet 
deleted section 6 of the policy statement entirely and revised section 
7 to make adequate provision for wildlife and recreational values, as 
was recommended by the Advisory Committee on Conservation ? 

Mr. Lerrier. It was revised but not deleted. I will have to refer 
that to Mr. McBroom. 

Mr. McBroom. Mr. Chairman, I wonder if I might quote the entire 
context of the part from which counsel read. 

Mr. Cuuporr. You may proceed in such manner as you can make 
us understand what you are trying to tell us. You must remember 
that we are not experienced in this. — 

Mr. McBroom. The recommendation of the Advisory Committee 
on Conservation included as the first sentence of its recommendation, 
prior to the material which counsel read, this sentence : 

The Committee commends the general objectives of the real-estate policy 
tentatively agreed to by the Departments of the Interior and Defense; namely, 
to hold land acquisition to the minimum in reclamation and Army engineer 
projects. 

Then follows the material which Mr. Indritz read. 

In response to the question, there was a revision in section 6 of the 
land-policy statement, but it was not deleted. There was no revision, 
tomy knowledge, in section 7. 

Mr. Cuuporr. Could you tell us how they revised section 6? Since 
you have mentioned it, I think we ought to have that in the record. 

Mr. McBroom. Section 6 as originé lly drafted reads as follows: 

Acquisition of lands for collateral purposes: No title to land will be acquired 
for purposes of preservation of wildlife or forests, restoration or replacement 
of such values destroyed by reservoirs or for creating additional values of like 
nature, or for recreational purposes unless specifically authorized by the Con- 
gress. 

Mr. Crruporr. The last words, “unless specifically authorized by the 
Congress,” were the revision of section 6; is that right? 

Mr. McBroom. That was not the revision. That was the way it was 
drafted originally. As revised, section 6 was as follows: 

Acquisition of lands for collateral purposes: Except as authorized by law, no 
title to land will be acquired for purposes of preservation of wildlife or forests, 
restoration or replacement of such values destroyed by reservoirs, or for creat- 
ing additional values of like nature, or for recreational purposes. 

It was issued in that manner as department order No. 2744 and 
published in the Federal Register. 

Mr. Cuuporr. That is the present section 6 now ? 

Mr. McBroom. Yes. 

Mr. Cuvuporr. Would you say that that section would be detrimental 
to the proposal on the part of the Assistant Secretary that we increase 
our wildlife facilities and our fishing facilities to the general public? 

Mr. McBroom. I would say that it could well have been stated in a 
more positive way. As the Secretary has said, you have to have au- 
thority from the Congress to acquire land. 

Mr. Cuuporr. Does not the Flood Control Act of 1944, as amended 
by the Flood Control Act of 1946, give them the right to acquire lands? 

Mr. McBroom. It gives them the right to acquire lands, but not 
specifically for fish and wildlife purposes. 

Mr. Cuuporr. If you take the Flood Control Act and read it to- 
gether with the Coordination Act, does not the law give them the right 
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to use the land for recreational purposes? The Flood Control Act 
says when they acquire land for reservoir purposes they may use the 
land for recreational purposes for the general public, and in 1946 
Congress amended the act to bring in Boy Scouts and other groups. 
If you read that together with the Coordination Act, does not that give 
you the right, where the Corps of Engineers has set up recreational 
facilities around Government-owned reservoirs, to set up fish and 
wildlife preserves ? 

Mr. McBroom. I will try to be responsive to that in this way: As 
I stated, the Flood Control Act and the Coordination Act, or either of 
them, does not provide the Corps of Engineers with specific authority 
to acquire land for fish and wildlife purposes. This was so ruled in 
an opinion of the Solicitor of the Department of the Interior on 
March 12, 1954. 

Mr. Cuuporr. I understand the act does not spell it out in so many 
words. The act says generally if, as, and when they acquire lands for 
reservoir purposes, it is permissive that projects of recreation may be 
set up for the use of the general public. If the Corps of Engineers 
decides to set up recreational projects, does it not automatically follow 
under any coordination procedure that when the project is set up the 
Interior Department has then the right to set up fish and wildlife 
preserves ¢ 

Mr. McBroom. If the land has been acquired by construction agen- 
cies, then it is true, as I understand it, that section 3 authorizes the 
establishment of wildlife management areas at that reservoir on such 
lands. 

Mr. Cuuporr. Now, to get back to our problem, Mr. Leffler, whether 
it is more economical, or better, to acquire this land in fee, or to acquire 
an easement, if the Corps of Engineer s under their new policy y acquire 
easements, there will be less recreational areas; is that not true? 

Mr. Lerrirr. That is true. 

Mr. Cuuporr. If we have less recreational areas it follows by logic 
we will have less fish and wildlife areas? 

Mr. Lerrier. That is correct. That is the point that we wish to 
make. 

Mr. Cuuporr. That is the way that I understand it. 

Mr. Inprirz. In your statement, Mr. Leffler, you stated that the 
access points do not provide opportunities for intensive fish and wild- 
life management by the State and Federal fish and wildlife groups 
where justified, and you indicated generally in your statement there 
ought to be increased emphasis on fish and wildlife and conservation 
management utilization. 

Mr. Lerrier. Yes. 

Mr. Inprirz. Do you think that where the construction agencies 
acquire lands for project purposes they ought to acquire such interests 
in the lands as to fulfill not only the construction purposes, the project 
purposes, but also the fish and wildlife values that are inherent in the 
lands ? 

Mr. Lerrier. We feel that is a very valuable adjunct to the reservoir 
project, or whatever it may be, and therefore should be taken into 
consideration and land acquired at the time land is acquired for the 
reservoir itself. Lands would be set aside or purchased for fish and 
wildlife purposes for the people. 
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Mr. Brownson. May I ask at that point, Mr. Chairman, would 
that be true of all projects, or would that decision have to be made 
on a project-by-project basis, depending on the particular nature of 
the project inv olved? 

Mr. leew ER. Each project would have to be carefully surveyed 
because we will not want to recommend purchase of vast areas of 
land which would be of no value. Each would be surveyed care- 
fully and recommendations made to the groups that are purchasing 
that so that we would be economical in our purchases. 

Mr. Brownson. Is there any provision made under the existing 
setup for the liaison that would reach that determination? In other 
words, at the present time are you operating with the Army engineers 
in such a way that they know how you feel about each one of these 
projects they are buying? 

Mr. Lerrier. On each project we make a survey and make our 
recommendations to the Army engineers which they either accept or 
reject. 

Mr. Cuuporr. In view of the fact that these surveys are made, I 
presume they are reduced to writing; is that correct? 

Mr. Lerruer. That is correct, sir. 

Mr. Cuuporr. I wonder if you do have in your files these surveys 
on individual projects that are already in operation, and those author- 
ized but not acquired? Do you have that information ? 

Mr. Lerriter. Mr. McBroom is in charge of that phase. 

Mr. McBroom. Mr. Chairman, I could not tell you that we have 
a river-basin report, as we call it, on every project which is authorized 
and every one which is proposed. We do have one on a great per- 
centage of them. 

Mr. Cuuporr. Do you have one on the Benbrook Reservoir project ? 

Mr. McBroom. Yes, sir. 

Mr. Cuuporr. I wonder if you could let us have that so we can 
look at it? 

Mr. Lerrier. Yes, sir. 

Mr. Cuuporr. How about the Whitney project? 

Mr. McBroom. Yes. 

Mr. Cuvuporr. Or any other project you want to bring in. I know 
those names because we have been talking about them. If you have 
any other projects you may bring them in because there may be a 
different study or different conclusion on Benbrook than on Whitney 
or vice versa, or whatever project. 

We would like to have for our study some of these surveys to point 
out to the Congress exactly how you make the survey and maybe 
why you reached one conclusion in the Benbrook and another con- 
clusion in the Whitney, or whatever conclusion you might have 
reached, 

Mr. McBroom. We have made something like 2,200 reports since 
1946. We would need a little guidance from the staff, perhaps, as to 
the types of ones you want. 

Mr. Cuuporr. We will select various ones, and send them to you. 
Then you will not have to give us 2,200. I do not think we want to 
clutter up the record with 2,200. 

Mr. Lerruer. I would not think so. There is a similarity in many 
of them. 

95689—57——12 
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Mr. Brownson. May I suggest, Mr. Chairman, that in making that 
selection, that the staff attempt to get some reports in which the deci- 
sion was that the extra land would be of value for fish and wildlife 
conservation ? 

Mr. Cuvuporr. I think the surveys probably fall in several cate- 
gories. We would like to have 1 or 2 in each category. 

Mr. Brownson. Splendid. 

(The documents referred to are in the subcommittee files. ) 

Mr. Inprrrz. In your last response, Mr. Leffler, I think you were 
dealing with the question of getting additional lands for fish and wild- 
life purposes beyond the project lands. 

My question related to whether or not the lands acquired for project 
purposes should have the full utilization of their fish and wildlife and 
conservation values. 

Mr. Lerruer. Yes. We believe that should be. 

Mr. Inprrrz. Will you then not think that a policy such as the 
present policy —— 

Mr. Lerrier. May I interrupt? We believe that the fish and wild- 
life should have consideration on the projects where land is purchased. 
Now, there might be some instances where a survey would indicate 
that the land might be more useful for, shall we say, a picnic area or 
something of that sort than it would be for fish and wildlife, but each 
one would have to be surveyed and a determination made so that we 
would be absolutely fair in our determinations. 

Mr. Cuuporr. What you are trying to tell the committee is you 
would like a fish and wildlife sanctuary in every project where it would 
fit into the project, and you do not want to put it in the project just 
because the Army engineers want the land. 

Mr. Lerrier. That is right. 

Mr. Cuuporr. We do not expect you to do that. We do not think 
anybody would expect you to do that. 

Mr. Inperrz. Under the present policy of the two departments, lands 
under a certain line, either the 5-year flood line or the 300-foot hori- 
zontal line, must be acquired in easement rather than fee, and when an 
easement is obtained the Government has only a very limited or re- 
stricted interest, namely, to have a temporary flowage of water over 
the land. Would not such a policy, when applied as a general matter, 
be detrimental to the full utilization of the fish and wildlife and con- 
servation values ? 

Mr. Lerrver. In many instances an easement policy might work to 
the detriment of the fish and wildlife purposes, for which we would 
like to see the reservoir used. There might be other instances where 
it would not do us any damage, if I may use that term. When I say 

“damage,” I mean we would not be able to make use of the property. 

Mr. Inprirz. Is there any provision in the policy which states pint at 
before applying the easement policy the fish and wildlife and conserva 
tion values should be first considered ? 

Mr. McBroom. There is not such a statement in the policy. 

Mr. Cruporr. In other words, you are the fifth wheel on the wagon. 
If they finally decide to buy the land in fee, then you get consideration. 
But that is the only time you get consideration. 

In other words, they do not call Mr. Leffler and say, “We are con- 
templating taking over X number of acres for a Government reservoir. 
Do you think in view of the fact that the Conservation Act shows the 
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intent of Congress to preserve the fish and wildlife preserves of the 
Federal Government, it would be better to take this in fee or take an 
easement ¢ 

They do not ask you that. Then if there is anything over, you 
get what is left. 

Mr. McBroom. I would say there is nothing in the policy that pre- 
vents their consideration of any recommendations which our Service 
might make. In other words, it is silent on that. We are free, of 
course, to make recommendations for land acquisition whenever we 
make one of these studies and a report. 

Mr. Cuuporr. Do you not think it would be well to coordinate 
your department with the Army engineers and whenever they intend 
to take land for reservoir purposes, that you sit down with them 
= say, “We think you ought to take this in fee because we feel we 

‘an put a very fine fish and wildlife sanctuary on this particular 
arose t?” 

Mr. McBroom. It is our intention to do that as a matter of general, 
standard procedure. 

Mr. Cuvuporr. Would it be that they would acquire land for a res- 
ervoir project and you would not know about it until it was ac- 
quired ¢ 

Mr. McBroom. That is possible. We try to stay with them and 
know exactly what is going on in all these reservoir projects. 

Mr. Cuvporr. It would be good policy if the regulation provided 
that every time they intended to study the taking of a certain amount 
of land for Government reservoirs, that they would call your oflice 
and say, “We are studying this thing. Let us get together on it.’ 
Do you not think that ‘would be a sounder policy than for them to 
go ahead and make their decision and tell you, “We are going to buy 
this,” or “We are going to buy the lands in fee,” or “We are going 
to take an easement on it.” 

Mr. McBroom. As a matter of fact, it does work exactly as you 
described in that manner in many instances. 

Mr. Cuvporr. That is why I wanted you to give us those various 
surveys to see how it worked out practic: lly. 

Mr. Indritz? 

Mr. Inprirz. Mr. McBroom, if I may change the line of question- 
ing for just a moment, may I refer to a speech given on September 
12, 1955, before the meeting of the International Association of 
Game, Fish and Conservation Commissioners at Augusta, Ga., by 
James T. McBroom, Coordinator, Office of River Basin Studies, Fish 
and Wildlife Service, Department of the Interior, Washington, D. C., 
dealing, among other matters, with this joint policy on land acquisi- 
tion in reservoir projects. 

In that speech, you stated : 

Turning now to the land acquisition standards on reservoir projects, I would 
emphasize the same note of responsibility. To begin with, let me say frankly 
that these present land acquisition standards will result in less land around 
Federal reservoir projects for public management than was formerly avail- 
able. For this rather obvious reason, the new acquisition standards have 
been criticized by wildlife administrators. 

You made that statement, did you not, Mr. McBroom ? 

Mr. McBroom. Yes, sir; I did. 
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Mr. Invrrrz. The present land policy prescribes that lands beyond 
a certain line, namely, beyond the 5-year flood frequency, or the 300- 
foot horizontal line, shall be acquired i in easement, and, as you men- 
tioned a moment ago, there is no provision in the policy for recogniz- 
ing or considering the conservation values of the lands beyond that 
line. Does not such a policy, which excludes the conservation values 
from the lands so acquired for project purposes, go counter to that 
section of the coordination act which prescribes that— 

adequate provision consistent with the primary purposes of such impound- 
ment * * * shall be made for the conservation, maintenance and management 
of wildlife, resources thereof, and its habitat thereon. 

Mr. McBroom. I should like to call your attention, if I may, Mr. 
Indritz, to the fact that the provision of law which you have just 
quoted says, with respect to use of lands, “together w ith any”—under- 
lining “any”—‘“areas of land, or interest therein, acquired or ad- 
ministered in connection therewith.” 

As I see it, section 3 of the present Coordination Act says this: 
That if these lands are acquired for project purposes, adequate pro- 
vision shall be made for the use of those lands for wildlife purposes. 

Mr. Inprirz. Is that your response? 

Mr. McBroom. That was intended to be. 

Mr. Inprirz. What I am dealing with is where lands are acquired 
for project purposes, and they are needed for flowing water, or for 
other project purposes. How Mees such acquisition comport with the 
statute which prescribes that adequate provision shall be made for 
conservation, when the most limited form of property interest is 
taken in such lands? 

Would it not be more compatible with the statute for the land to 
be taken for the project with sufficient interest so that the Govern- 
ment can provide the conservation values of those lands for the gen- 
eral public? 

Mr. McBroom. I would say yes; where they would be justified it 
would be more compatible. 

Mr. Inprirz. Are you suggesting that it is unjustified to acquire 
lands in fee beyond the 300- foot, or “beyond the 5-year flood frequency 
line ? 

Mr. McBroom. I am not necessarily suggesting that. 

Mr. Cuuporr. Mr. Indritz, I do not think he has any authority to 
suggest or not to suggest. I ‘do not think it comes within their prov- 
ince. The policy is laid down for them, and it is laid down for ad- 
ministration by the Corps of Engineers. 

They are stuck with what they have. What they are trying to do 
is make the most out of what they get as a result of this policy. 

Am I right, Mr. Leffler ? 

Mr. Lerrier. That is correct. We hope we can get recognition to 
the needs of the wildlife and fish resources, so that a survey and a 
determination can be made prior to this time so that adequate pro- 
vision will be made. 

It may mean only acquiring a few more acres of land, or it may 
mean we do not need any more. It does mean we should be required, 
whenever a reservoir is constructed, to make ample provision for the 
recreational land surrounding the reservoir. 

Mr. Invrrrz. If the easement policy were made less restrictive, 
would not some of that purpose be accomplished ? 
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Mr. Lrrrier. In some instances, yes; in others, perhaps not. 

Mr. Cuvporr. Is it not true, in view of the fact that there has been 
a great demand by wildlife clubs and fishing clubs and conservationists 
and other or ganizations on your Department for the purpose of giving 
more of an “opportunity for fish and wildlife sanctuaries to these 
groups, that because of the demand and the general trend of their 
publications and their purposes that it might be better to have another 
meeting and implement or change this present 1953 policy ? 

Mr. Lerruer. I would like to see that. M: ay I quote a few figures to 
give you some idea of what you are saying, Mr. Chairman ? 

There are over 21 million fishermen in this country, and they are 
increasing faster than any other group of recreationists. There are 
some 12 million hunters. We had 714 million people visit our refuges 
last year to look at the birds and other wildlife. 

Mr. Cuuporr. I guess you get your figures from the various sub- 
divisions. 

Mr. Lerrier. From a survey to determine how much use was made 
of the fish and game resources of this country. 

Mr. Cuvuporr. I guess you could add a few hundred thousand to 
that of people who do hunting without licenses and fish without 
fishing licenses. 

Mr. Lerrier. We have no figures of that kind on those people, but 
the very fact that 714 million people visited the refuges last year indi- 
cated a tremendous interest. Some of those are hunters and fisher- 
men, too, but 7.5 million people went down to see the birds. 

Mr. Cuuporr. That is very interesting. I visited some national 
parks and got quite a thrill out of seeing some of those tropical birds. 

Mr. Lerrier. Some 50 million people do that. I cates some 10 
million people have visited the reclamation reservoirs. I do not hap- 
pen to have any figures on the Army engineers, but that is the figure on 
reclamation, so that it does show the tremendous interest in these 
various projec ts. 

Mr. Inprirz. Mr. McBroom, when I quoted a few moments ago a 
portion of section 6, you then quoted the first sentence thereof, which 
read : 

The committee commends the general objective of the real-estate policy tenta- 
tively agreed upon by the Departments of the Interior and Defense, namely, to 
hold land acquisition to the minimum in land-acquisition projects. 

Does that not refer to the amount of land taken ? 

Mr. McBroom. I would say “Yes.” 

Mr. Inprirz. Therefore, that sentence does not refer to the question 
which was dealt with in the second portion of section 6, which I had 
quoted, which dealt with the interest in the land that was taken rather 
than the amount of land to be taken. 

Mr. McBroom. That is right. 

Mr. I[nprirz. In the very same meeting of the advisory conservation 
group there appears this sentence, under the heading “Real Estate 
Policy”: 

Dr. Gabrielson said his information indicated that the Corps of Engineers had 
altered plans to exclude wildlife benefits on the Warrior River projects as a 
result of this real-estate policy. 

Would that not indicate that at least it was the understanding of 
Dr. Gabrielson, who was then a member of the Advisory Committee 
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on Conservation, that as a direct result of the new policy the wildlife 
benefits on the Warrior River projects, which had been contemplated, 
were deleted ¢ 

Mr. McBroom. That was his understanding. 

Mr. Inprrrz. Was that a correct understanding, to the best of your 
knowledge ? 

Mr. McBroom. In the absence of a review of the Warrior River 
report, I would not be in a position to say. 

Mr. Inprrrz. I should identify the date that the Advisory Com- 
mittee on Conservation met. This was the 11th meeting of that 
committee. It occurred on December 7 and 8, 1953, shortly after 
the inauguration of the new policy. 

Mr. McBroom. May I say this, Mr. Chairman and Mr. Counsel: 
It is our purpose to try to get fish and wildlife as an equal partner 
and one of the prime purposes—as certainly one of the stated pur- 
poses of these projects, so that we will not have to depend on acqui- 
sition for another purpose for use of these lands for fish and wildlife. 

We have been able, in a number of pieces of specific project legis- 
lation, to accomplish that, particularly with the Bureau of Reclama- 
tion. I call your attention, for example, to the project for the upper 
Colorado storage, which is a large and widespread project. 

In section 8 of that act, which is Public Law 485, 84th Congress, of 
April 11, 1956, there is authorization for the Secretary of the Interior 
to do a number of things, and to acquire lands for fish and wildlife 
and recreational purposes. 

That is the kind of thing we are aiming toward. In a number of 
other reclamation project authorizations, fish and wildlife conserva- 
tion is a stated project purpose, either in the act itself or in the legis- 
lative history thereof, and once fish and wildlife conservation can be 
put into these authorizing acts as a stated project purpose, I think 
we will have a good part of our program solved. 

Mr. Cuuporr. Mr. McBroom, I would like to comment on what 
you said. It is a good thing that you have an opportunity to appear 
before this committee. Although we are not a legislative committee, 
we are an investigating committee and we can make recommenda- 
tions, and the fact that you and Mr. Leffler are here today will prob- 
ably help us a long way in writing this report and making some of 
the recommendations that you feel we should have, either by way of 
change of policy or by way of change of law by amending the various 
acts that we have on our books now. 

Mr. McBroom. As Mr. Leffler has said, these lands have been ac- 
quired for other purposes, and fish and wildlife conservation has been, 
in effect, hitchhiking on these other project. purposes. 

We stand for recognition of fish and wildlife conservation as an 
authorized project purpose, so that some of these things can be done 
in an orderly fashion. 

Mr. Cuuporr. I think some of the things ought to be spelled out by 
the Congress. I am sure of that. Then there will not be any prob- 
lems. I am sure that before we are through, we will have a lot of 
people coming in, telling us what they think we should do. That is 
why we are having these hearings. 

Mr. Lerruer. I might say, Mr. Chairman, that apparently the 
governors of the 48 States agree with your statement. 
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Mr. Cuuporr. I want to say that, coming from Philadelphia, we 
are building a wildlife sanctuary up in the Elmwood section. The 
city itself is doing it because we feel it is a good thing for our people. 

We do not have very many fish and wildlife problems in Phil- 
adelphia. I know in my experience in the legislature, with the 
beautiful northern tier counties that we have in Pennsylvania, that 
you and your friends certainly have gone a long way toward helping 
us build up those various State parks with the things that we should 
have in them. 

Mr. Inprirz. Mr. Leffler, the committee, I am sure, recognizes that 
the Department and yourself advocate that the fish and wildlife 
conservation values be recognized on their own merit, and stand as 
equal partner, but you would not, in standing on that proposition, 
reject any incidental benefits that could accrue to fish and wildlife and 
conservation from lands acquired for project purposes, would you? 

Mr. Lerrier. No, sir. We want to take full advantage of all land 
values. 

Mr. Inprirz. You recognize, do you, that lands can be acquired in 
fee for project purposes without resorting to a diminished interest, 
such as an easement? I am not sure that I got the question across 
clearly. Let me put it another way. 

Mr. Lerrver. I am not sure I understand it. 

Mr. Inprrrz. If the Corps of Engineers or the Bureau of Reclama- 
tion acquired all the lands for its projects in fee, that would be a 
lawful purpose, would it not ? 

Mr. Lerrter. You say “lawful”? 

Mr. Inprrrz. Yes. 

Mr. Lerrver. That is right. 

So that there is no misunderstanding, that would be lawful, but 
it might make no provision for fish and wildlife, if it were just strictly 
within the law. 

Mr. Inprirz. But if the lands were acquired in fee, and if there 
were any conservation values in those lands, those values could be 
made available by the Government ? 

Mr. Lerrier. That is correct ; yes, sir. 

Mr. I[nprirz. I call your attention to a statement made by the Under 
Secretary of the Interior, Mr. Hatfield Chilson, before the 35th 
Annual Convention of the Izaak Walton League of America on April 
9, 1957, in which he stated as the Department’s policy: 

Multiple use of water is another obvious answer. Reservoirs are no longer 
planned solely for flood control or for irrigation or for power production. 
Wherever possible these benefits are combined in single projects, and as much 
as the law will allow, the Department tries also to provide for recreation and 
for the conservation of fish and wildlife resources. Twenty-six Federal wild- 
life refuges, nearly one-tenth of the total, are on water development projects. 

I assume you subscribe to that policy. 

Mr. Lerrier. Yes: that is correct. 

Mr. Inprrrz. If the law will permit the acquisition of fee interests 
in lands around reservoirs for project purposes, is not the acquisition 
of less than a fee interest, in those lands which do have conservation 
values, less than, or not “as much as the law will allow”? 

Mr. Lerrcer. In some instances; yes, in many instances. 

Mr. Inprrrz. I refer to the minutes of the 15th meeting of the Ad- 
visory Committee on Conservation of May 28 and 29, 1956, a meeting 
which the minutes indicate you attended. 
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Mr. Lerrier. I became a member at that time. 

Mr. Inprirz. On page 10 of the minutes of that meeting is the fol- 
lowing: 

The committee heartily commends the Department’s strong stand against the 
Army engineers’ interpretation of the Jim Woodruff reconveyance legislation, 
Public Law 300, in such a way as to require the reconveyance of wildlife lands 
operated by the Florida Game and Fresh Water Fish Commission. 

To refresh your recollection, that refers to legislation whereby Con- 
gress —— to eliminate an inequity amongst landholders, re- 
sulting from the application of the new policy to reservoirs where the 
land acquisition was partially completed. That is, some lands had 
been taken prior to the policy in fee, and after the policy had been 
adopted, the balance of the lands had been taken in easement, so that 
there was a discrimination, or disparity of treatment, between those 
people whose lands had been taken in fee and those whose lands had 
been taken in easement. The purpose of that legislation was to elimi- 
1ate that discrimination. 

According to the statement which I have just quoted, the Depart- 
ment w ‘as commended for taking a strong stand against the Army en- 
gineers’ interpretation of that reconveyance legislation. 

Would not that stand of the Department apparently indicate that 
the Department recognized that these lands which had been acquired 
in fee, and which it was proposed to reconvey to the landowners, did 
have conservation values which ought to be preserved, rather than 
destroyed ? 

Mr. Lerrier. That is absolutely right, and the conservationists 
generally, across the country, have that same view. The State of 
Florida had spent a great deal of money in developing that recrea- 

tional area. It would have been a serious blow to the people of that 
= of the country, as to other people that go down there, had that 
een reconveyed. 

Mr. Inprrrz. So both the discrimination to the individual landown- 
ers there involved, and the impairment of the conservation values 
flowed as a direct result of the application of the new policy ? 

Mr. Lerrier. I am afraid so. 

Mr. Inprirz. Would you say that the management of fish and 
wildlife resources often requires the maintenance of shoreline cover 
and food supplies ? 

Mr. Lerrier. Yes, sir. 

Mr. Inprirz. Would it be difficult to administer such shoreline 
cover and food supply resources without ownership of the land by 
the Government? Put it another way: If the land were in private 
hands, would it be difficult for the Government to administer the 
fish and wildlife conservation values thereof ? 

Mr. Lerrter. It would probably be rather difficult for the Federal 
Government to do so, but many of the States have a policy of working 
with the farmers, and getting leases. That is particularly true in the 
chairman’s State, where they take leases from the farmer, in what 
they call the cooperative farm-game projects, where the management 
of the wildlife resources are managed by the State. That probably 
could be worked out. 

Mr. Inprirz. You recognize that section 3 of the Coordination Act, 
which says that “adequate provision shall be made,” refers to a re- 
sponsibility of the Federal Government ? 
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Mr. Lerrier. That is correct. 

Mr. Brownson. Just to expand on the counsel’s last question, Mr. 
Chairman, would that be equally true whether the lands were under 
private ownership, with an easement, or under private ownership 
without an easement ? 

Mr. Lerrier. As far as I know. Perhaps I had better ask. How 
would that work? I want to be sure. My thinking is it would not 
work. 

Mr. Brownson. Counsel asked whether it could be done under pri- 
vate ownership. I was interested in whether it could be done under 
private ownership with the further provision that the Government 
had an easement for the primary purposes of that reservoir. 

Mr. McBroom. I am not sure I understand your question. Are 
you suggesting that there could be in the easement contract a pro- 
vision / 

Mr. Brownson. I wonder whether such a provision is in the con- 
tract, and whether the presence of an easement on that private prop- 
erty in any way facilitates your operation for wildlife, fish, and game 
cover. 

Mr. McBroom. Not that I would think, sir. 

Mr. Brownson. In other words, there is nothing in these easements 
that helps you? 

Mr. McBroom. Not that I know of. 

Mr. Cuuporr. Mr. Brownson, as I understand the law, if the land 
is taken in fee, then the Government has the right to do with the land 
what they please. They set up recreation areas in which fish and 
wildlife sanctuaries might be included. If they take an easement, 
the only right they get is to flood the land, and the owner has the 
right to do with the land anything that he wants, except for, I think, 

a policy of a certain number of access roads, and on these access 
conte Gee do have a little bit of recreation. 

So it certainly would go without saying that you have less oppor- 
tunity to develop the land if you have an easement than you would if 
you owned it. 

Mr. Brownson. I am sure you have less, but the point I was rais- 
ing was whether some of these easements could be written in such a 
way that there could be some provisions in the easement; not neces- 

sarily for public access to the land, but for the maintenance of the 
type of cover that you require for your conservation work. 

Mr. McBroom. These easements, of course, would be written by the 
Corps of Engineers or the Bureau of Reclamation, or whatever the 
agency was with prime jurisdiction over the project. 

“Mr. Cuuporr. Another factor that has to be taken into considera- 
tion, if you get an easement solely for flowage, it costs less than if you 
get easement for flowage and something else. 

The cost would increase with the rights under the easement. From 
what I have seen, and the contracts that I have seen, they just have 
a right to flood. I have never seen the contract give a right to any- 
thing else except flood and, of course, they restrict the land use to 
certain types of buildings. 

Mr. Brownson. I felt from some of the answers to previous ques- 
tions that our easements came so close to the cost of obtaining the land 
in fee simple that it was not especially economical to secure the ease- 
ments. 
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That being the case, it is possible that for the same amount of money, 
we could include more rights within the easements if there were co- 
operation between your Department and the Corps of Engineers. 

Mr. Cuvuporr. What we are trying to show here, by Mr. Leffler’s 
testimony, Mr. Brownson, is that it is not all a question of dollars 
and cents; that we are also going to show that there are other factors 
involved insofar as concerns the use of the land for all the people of 
the United States. That is why Mr. Leffler was called as a witness, 
and that is why a number of other Department of the Interior offi- 
cials are being called. 

Do you have further questions ? 

Mr. Inprirz. Mr. Leffler, I wonder if you could comment as to how 
the policy has been applied, actually applied, by the district engineers 
at reservoirs, in terms of recognizing the wildlife values? Tas it been 
adequate ? 

Mr. Lerrier. Generally speaking, we would say that the policy 
has worked to our detriment. I am not saying that critically of the 
district engineers, you understand, because they were applying this 
policy. There were many instances where we made recommendations, 
They have felt otherwise and have, therefore, disregarded them. Fur- 
thermore, if the policy had not been enforced, I feel quite confident 
in many instances we would have had recreational values on those 
lands. *| 

Mr. Cuuporr. Mr. Leffler, I am going to ask you to give us some 
information that I should have asked you to give us before you 
started. We are going to put it in the record right before you read 
your statement. 

I wonder if you would not, for the record, give us a little bit about 
your bac ‘kground. Mr. Brownson feels, and I feel, too, that if we get 
somet! ing about the background of a witness, it sometimes helps us a 
litt le bette rto olve W eloht to his test imony. 

Would you give us a little bit about your history and background? 
I know you have a fine one. I think it ought to be in the record. 

(Mr. Leffler’s personal history appears on p. 159.) 

Mr. Cuuporr. I have sometimes been unkind to the Secretary of 
the Interior in what I have said about him, but I want to say this: 
That Mr. Leffler has a nationwide or worldwide reputation for being 
an expert in his field, for being sincere in his conservation principles, 
and we are very, very proud of him in Pennsylvania. 

We are very happy that the Secretary brought him down here to 
work in Washington. IT think he will contribute much to the welfare 
of the Interior Department. 

Mr. Brownson. We of the minority party in Congress and the party 
which occupies the Executive Mansion are always most happy when 
we can please. 

Mr. Lerrier. May I say this for the record: I would like to say that 
our record with the Reclamation Service is excellent. 

Mr. Cuuporr. Mr. McBroom, I was just wondering whether you 
would tell us something about your background, too, so that we can 
place your statement in the record right before you made your first 
answer to any question that was asked. 

Mr. McBroom. Yes, sir. 
(Mr. McBroom’s personal histery appears on p. 164.) 
Mr. Cuuporr. Thank you, Mr. McBroom. 








ney, 
» CO- 
ler’s 
lars 
tors 
e of 
1eSs, 


offi- 


how 
eers 


een 


hiey 
the 
this 
ons, 
“ur- 
lent 
hose 
| 
ome 
you 
‘ead 
out 
get 


nd? 


ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 177 


Do you have any further questions, Mr. Brownson ? 

Mr. Brownson. I have no further questions at this time, Mr. 
Chairman. 

Mr. Cuuporr. Thank you for coming here. I am sure that the 
information you gave us will help us materially in writing our report. 

Mr. Lerrier. Thank you, sir. 

Mr. Cuuporr. Our next witness is Mr. Fred G. Aandahl, Assistant 
Secretary for Water and Power, Department of the Interior. 

Mr. Aandahl, would you, before proceeding and giving us your 
prepared statement, tell us a little bit about your b: wkground, please? 


STATEMENT OF FRED G. AANDAHL, ASSISTANT SECRETARY OF 
THE INTERIOR FOR WATER AND POWER 


Mr. Aanpaunu. Mr. Chairman, in private life | am a North Dakota 
farmer. Wheat is our principal crop. Since January of 1945, I 
have held public office on a full-time basis. 1 was in the governor’s 
office in North Dakota for three terms. I was a Member of the 82d 
Congress, and during that period I was a member of the Committee 
on Interior and Insular Affairs the first year, and the Appropriations 
Committee the second year. 

Since February 10, 1953, 1 - ave been in my present position, As- 
sistant Secretary of the Interior for Water and Power. 

Mr. Cuvporr. Thank you. 

Would you proceed with your statement now 4 

Mr. AANpDAuL. In response to your request, the Department is 

leased to provide information to the subcommittee in connection 

with its study of the policy for land acquisition at reservoir projects 
of the Departments of the Interior and the Army. In our letters 
of May 13 and June 10, 1957, certain information and enclosures have 
already been furnished in response to your letters of April 12 and 
May 13, 16, and 17, 1957. 

While Interior’s participation in working out the terms of a joint 


} 
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land acquisition policy with the Corps of Engineers was conducted 
principally by the Under Secretary, L took part in some of the discus- 
sions and was familiar with what was being done, particularly as it 
related to the Bureau of Reclamation. 

I suggested to the Under Secretary that Don Mitchell, agricultural 
economist from the Bureau, work with stail people from the corps. I 
attended at least two conferences with the Under Secretary as the 
final terms were being agreed to by the corps and Interior. 

The policy as announced in 1953 required no change in the land- 
acquisition policy of the Bureau of Reclamation. This policy had 
proved to be reasonably satisfactory in past operations : a was con- 
sidered suitable for continuation. It had the objective of holding 
Federal land purchases to a minimum consistent with project pur- 
poses. In brief, the policy provides that : 

Fee title will be acquired to lands necessary for permanent structures; lands 
below the top of the conservation pool; lands 300 feet horizontally beyond the 
edge of the conservation pool or, alternatively, within the 5-year flood limits ; and 
additional lands for public access and use in accordance with law. 

Easements will be acquired for flowage above the foregoing lands. 


Collaboration between Army and Interior on this land-acquisition 
policy stemmed from our mutual interest in reservoir development. 
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As stated in our joint release of October 12, 1953, the policy reduces 
costs to the Federal Government and increases the land left on local 
tax rolls. Accordingly, we believe that the policy is in the public 
interest. 

The Department has consistently supported provisions for fish and 
wildlife and recreation at reclamation projects. It has been our pur- 
pose to submit for congressional authorization facilities for such pur- 
poses, including land acquisition where necessary, as an integral part 
of individual reclamation ss where recommended by ‘the Fish 
and Wildlife Service and the National Park Service. 

Where so authorized, land for recreation and wildlife in addition 
to land for reclamation project purposes would be acquired under the 
policy. 

The Department’s continuing interest in wildlife requirements at 
reservoirs is evident from the interagency agreement released on 
August 31, 1954, between the Fish and Wildlife Service and the Corps 
of Engineers. A copy of this agreement was furnished the subcom- 
mittee with my letter of May 13 

Studies currently underway would provide a basis for submission 
of recommendations to the Congress for basic legislation in both fields, 
recreation and wildlife. These would be directed to the recognition 
of recreational values at reservoirs and the strengthening of the Wild- 
life Coordination Act of 1946. 

Further information on our reclamation reservoirs will be offered 
to the subcommittee by Mr. Dexheimer, Commissioner of Reclamation. 

Mr. Cuuporr. Thank you, Mr. Aandahl. Do you have any 
questions? 

Mr. Inprirz. Yes. Mr. Aandahl, you mentioned that you and the 
Under Secretary of the Interior had participated in the formulation 
of the policy with the Corps of Engineers. 

I assume by your reference to the Under Secretary you mean former 
Under Secret: ivy Davis, rather than the present U nder Secretar y, Mr. 
Chilson. 

Mr. Aanpanw. I think Ralph Tudor was Under Secretary at the 
time that this policy was worked out. 

Mr. InpriTz. Who else besides Mr. Tudor and yourself participated 
in the formulation of the policy and the discussions with the Corps 
of Engineers ? 

Mr. AanpAnL. At the staff level, Mr. Mitchell, representing the 
Bureau of Reclamation. He may have had 1 or 2 other people with 
him. The conferences that I attended were in the Under Secretary’s 
office, pretty much during the final analysis of the statement, as it 
was being prepared. 

I do not recall just who of the staff members might have been present 
when those conferences were being held. 

Mr. Inpritz. Were any memorandums written analyzing the pro- 
posals which became the present policy ? 

Mr. Aanpant. I do not have in mind any memorandums that were 
before us at the time that we held the conference, other than the 
drafts of the policy. I think that Don Mitchell earlier had made some 
informal analysis of the policy, and had a very informal tabulation 
of what was involved with respect to the relationship of the land 
acquisition policy of the Corps of Engineers and the land acquisition 
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policy of the Bureau of Reclamation, but that was the substance of 
whatever written material we had before us. 

Mr. Inprrtz. So that the subcommittee may better understand the 
considerations which were dealt with in the formulation of the general 
policy, would it be possible, Mr. Secretary, to have a check made in 
the files, and any analyses or summaries of the proposals presented 
to the subcommittee ? 

Mr. Aanpauu. Mr. Chairman, the material that I made reference 
to here I have copies of with me. I have an informal memorandum 
dated September 25, 1953, addressed to Ed Frye, who was a special 
assistant to me in my office at that time, from Don S. Mitchell, which 
deals with comments on the proposed real-estate policy, Department 
of the Army. 

I would be very glad to have you have a copy of that. 

(The memorandum is as follows:) 





UNITED STATES DEPARTMENT OF THE INTERIOR, 
BUREAU OF RECLAMATION, 
Washington, D. C., September 25, 1958. 
Memorandum to: BD. D. Frye, special assistant to Assistant Secretary Aandahl. 
From: D. 8. Mitchell. 
Subject: Comments on proposed real-estate policy, Department of the Army. 


In your note dated September 22, 1953, you requested my comments on the pro- 
posed real-estate policy of the Department of the Army as expressed in the copy 
of letter attached to your note. 

As stated in that letter representatives of the Corps of Engineers have visited 
my office on two occasions, first on August 25, at which time they left a copy 
of a proposed policy dealing with the type and extent of estate to be taken in 
reservoir areas and requested that I review the same and that they would return 
on August 27, which they did. At this second meeting I pointed out the differ- 
ences between their proposed policy and that in use by the Bureau of Reclamation 
and I furnished them a copy of the attached manual provisions. In addition, I 
expressed the view that if we were to accomplish our objective of developing a 
uniform policy for the acquisition and administration of real-estate rights taken 
in our water-development programs, that we should schedule a meeting with the 
necessary representatives present and discuss other important features of the 
policy such as appraisal procedures, negotiations, condemnation, and declaration 
of taking action, payment procedures, and management problems. The repre- 
sentatives of the corps indicated that they were working under a deadline to 
submit a proposal to the Secretary of the Army but agreed that such discussion 
should be held at a later date. 

This is the first opportunity I have had to review the proposals set forth in 
their letter as the proposed draft mentioned above differed materially from that 
now under consideration. 


My comments are as follows: 

Paragraph a: The policy expressed here compares in general to the Bureau’s 
policy except that we square off to the nearest subdivision line with a minimum 
of 300 feet horizontally above the top of the power, irrigation, or conservation 
pool. This is a uniform policy regardless of the particular local situation and 
is subject to change only on approval of the Commissioner. This method does 
not require computation of the 5-year flood line or consideration of what is a 
reasonable freeboard or what might be a reasonable need for public use and access 
as is the case in the proposed Department of Army policy. We find that our 
300-foot minimum area in fee above the conservation or irrigation pool serves 
our needs in practically all cases for operation and maintenance purposes and 
for access for the public. Since our policy is firm and definite, it is easily estab- 
lished and surveyed by our field engineers and is easily understood by the land- 
owners and the general public. Prior to 1949 our take line policy in fee was very 
general and permitted wide latitude of field interpretation. This resulted in 
taking far too much land for some reservoirs and not enough for others. In 
the approximately 4 years since the new policy was established, we have had 
very few exceptions and very few complaints. The Corps of Engineers’ policy 
may result in about the same take line in fee as that used by the Bureau, but it 
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might leave considerable leeway for field interpretation, which may or may not 
be advantageous from an administrative standpoint. 

Paragraph b: This policy is primarily the same as the reclamation policy in 
that we take lands in flowage easement between the take line in fee above the 
conservation pool and the top of the flood-control pool water line. In some 
instances we have what is called a surcharge or 1,000-year flowage pool in which 
we may or may not take a flowage easement, but, in general, any taking in the 
surcharge pool is discouraged. Regarding the last sentence in paragraph b, 
we have discouraged the taking of an entire farm or ranch in fee when a part 
of the land is in the fiood-control pool and another part is located in the sur- 
charge pool. When a landowner wants the Bureau of Reclamation to buy out 
his entire holdings, we attempt to dissuade the owner by explaining that the 
Government does not want to acquire large tracts of excess land around reser- 
voirs which create land-management and administrative problems. We prefer 
to assist these landowners in getting together with their neighbors to consolidate 
by buying and/or selling the unneeded portions of their land. We believe this 
policy is preferable, since it leaves the lands above the reservoir area on the tax 
rolls. If, however, the severance damage is excessive, we acquire the entire 
holding. 

Paragraph c: We block out to the nearest minor subdivision for our take line 
in fee and usually to an established contour line for lands acquired in flowage 
easement. The chief reason for blocking out on a subdivision line is that this 
policy more nearly fits the typical farm ownership pattern and precludes the 
need for many supplemental surveys that would otherwise be required if the 
estate was taken on an irregular contour tangent. According to paragraph ¢, 
the corps apparently prefers taking land in fee on the contour basis. 

Paragraphs d, e, and f: These points are primarily the same as our reclamation 
policy. 

Enclosed for your ready information is a copy of paragraph 1.5.9 of volume 
XVIII of the Reclamation Manual that sets forth our policy on the acquisition 
of lands in the reservoir areas. 


D. S. MITCHELL. 


Mr. Inpritz. Were there any other analyses or considerations, pro 


and con, with respect to this matter ? 

Mr. Aanpanu. There was an earlier analysis which appears with- 
out date. I have in mind that that was along in April, and that gives 
some comparison of the corps and the Bureau land acquisition policies. 
That was also prepared by Don Mitchell. 

We will be very glad for you to have copies of those. 

(The memorandum is as follows:) 

APRIL 9, 1953. 


COMMENTS ON THE DEPARTMENT OF THE ARMY’S POLICY RELATING TO THE ACQUISI- 
LION OF LAND FOR DAM AND RESERVOIR PURPOSES 


A review of the document entitled “General Statement Relating to Acquisition 
of Land for Dam and Reservoir Projects under the Jurisdiction of the Depart- 
ment of the Army” raises certain questions which are of paramount importance 
in the execution of a land acquisition program by any Department of the Fed- 
eral Government. Recognizing the fact that this statement is general in nature, 
there is nevertheless an apparent need for some clarification and possibly the 
need for certain revisions in the policy to eliminate those features which are 
most objectionable to landowners and are not obsolutely essential for the pro- 
tection of the United States. 


Comments on each section of the document are set forth below: 
1, ESTATE IN LANDS REQUIRED FOR PROJECT PURPOSES 


“The general policy of the Department of the Army in the acquisition of land 
for dam and reservoir projects is to acquire the full and unrestricted fee title 
to the lands required for those projects.” The full implication of this policy is 
not completely clear; however, further analysis of data in the general statement 
results in the conclusion that this policy entails acquisition in fee title, all lands 
required for project purposes. If this interpretation is substantially correct the 
consequences of such a policy may have a far-reaching effect not only upon the 
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acquisition policy of the Department of the Army but upon the Government 
policy in general. 

Such a policy presupposes the need for undivided ownership and unrestricted 
use of all project property at all times by the Federal Government. It is doubt- 
ful that there are many projects having single-purpose reservoirs where opera- 
tion requirements necessitate such complete jurisdiction. Conversely, the 
majority of projects consists of a reservoir involving storage for flood control, 
potential power production, conservation for irrigation, or other multipurpose 
uses. In most, if not all reservoirs now being constructed for multipurpose uses 
there are sizable areas of land, flooded only occasionally and then for relatively 
short periods of time during the spring or early summer runoff. 

During the interim between inundations maximum utilization of these land 
resources should be made. Experience has shown that with the use of flowage 
easements on these areas the requirements of the United States can be adequately 
fulfilled while at the same time the landowner retains the use of his property on 
a slightly restricted basis, with the further important aspect that the property 
remains in private ownership and thus taxable for the continued support of 
local and State governments. 

It is recognized that if easements are acquired landowners may complain 
of unnecessary flooding; on the other hand, if fee title is acquired the problem 
of land management and all of its ramifications become a target for criticisms. 

One additional and extremely important advantage costwise, in favor of the 
use of easements, is the alleviation of the land-management problem. Experi- 
ence has demonstrated that only under the most unusual circumstances do 
revenues from the lease of property surrounding reservoirs equal the cost of 
management. Further, the public-relation problems are compounded by the 
interests of various individuals and organizations seeking the use of such areas. 

The statement “This presupposes, however, that substantial savings in land 
costs may be realized by taking easements * * *” prompts the question, Should 
the comparison of the cost of fee title or easement be a guiding criteria for 
such determination? In light of the compelling advantages set forth above for 
the acquisition of the minimum amount of land in fee title and the concurrent 
use of flowage easements on areas infrequently used, it is difficult to rationalize 
any other than a negative conclusion. Even if the cost of easements approached 
the full fair market value of title in fee, it is highly doubtful that the cost 
should be a deciding factor. 


2. ESTABLISHMENT OF PROJECT BOUNDARIES 


It is noted that for the purpose of establishing the property taking-line, a 
guide contour is generally established, “the elevation of which is somewhat above 
the height of the ungated spillway crest, or top of spillway gates in a gated 
structure, without specific regard to the frequency or duration of expected flood- 
ing.” [Italics supplied.] It appears that inherent in this procedure is the key 
to the solution of many tacit and outspoken criticisms of Government land ac- 
quisition policies. 

The rules of sound procedure would seem to indicate that in any and all cir- 
cumstances specific consideration must be given to the frequency and duration 
of flooding on all lands above the elevation of the dead storage pool. Nat- 
urally, many other factors must be considered in determining the type of interest 
to be acquired; however, the primary consideration should be the acquisition of 
the minimum interest which will fully satisfy project purposes. 


3. PAYMENT OF COMPENSATION TO OWNERS FOR ACQUISITION OF LAND AND 
PROCEDURE INCIDENT THERETO 


In the main the procedures outlined herein for appraisal and payment of 
compensation to landowners appear to be in general conformance with accepted 
practice. The only suggestion that might be offered is, that consideration might 
be given to the use of appraisal boards composed of 3 individuals rather 
than having all appraisals made by 1 individual. Some agencies have had 
more success with this procedure and the values established have been better 
received by landowners. 

A procedure, although not referred to in this general statement, has been 
recently authorized for use by the Department of the Army, deserves special 
mention. This procedure is authorized by an act of Congress dated July 14, 
1952, and authorizes the Department of the Army to reimburse landowners or 
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tenants on land acquired for the direct costs incurred in moving themselves 
and their possessions to a new location. This procedure has considerable merit 


and should be fully considered for application to other agencies acquiring land 
for Government projects. 


5. RESERVOIR MANAGEMENT 


The details of the management policy are not entirely clear in this brief 
statement but it is assumed that the Department of the Army makes maximum 
utilization of the various land-management agencies in the Government such 
as the Forest Service, National Park Service, Fish and Wildlife Service, and 
the Bureau of Land Management by transferring to those agencies the respon- 


sibility for managing all areas not required to be under the specific control of 
the operating agent. 


The third paragraph of this section again raises the question of the desir- 
ability of using easements on lands which are infrequently inundated. The 
adoption of a policy to use easements in these cases would in all probability 
make it unnecessary to have legislation providing for a portion of the lease 
receipts to be paid to the State in which such property is located. Under an 
easement the State would have continued to receive tax revenues. 

Mr. Inprrrz. If there are any additional summaries or analyses, 
upon a check being made of the files, could they be submitted to the 
subcommittee ? 

Mr. Aanpauu. As far as I know, they could be. I am not familiar 
with any other analyses, other than these I have mentioned. 

Mr. Iyprrrz. Did any of the Fish and Wildlife Service personnel 
participate in the discussions which led to the formulation of this 
policy ¢ 

Mr. Aanpaut. I am not sure to what extent Fish and Wildlife peo- 
ple might have been a part of the discussions. I came into the discus- 
sions principally as they related to the Bureau of Reclamation. I do 
know that the Under Secretary visited with Orme Lewis, who was 
Assistant Secretary for Land Management, which included the Fish 
and Wildlife Service at the time, but just how far that went into con- 
sultation with staff members, I do not know. 

Mr. Inprrrz. You do not know of your own recollection whether 
Mr. Lewis participated in the discussions that you attended ? 

Mr. Aanpauu. | know that Mr. Lewis participated in frequent dis- 
cussions of the problem at staff level. I do not recall his being present 
at the two particular conferences that I have in mind that I attended 
in the Under Secretary’s office when we were specifically dealing with 
the draft of the joint policy. 

Mr. Inprirz. The Director of the Fish and Wildlife Service at that 
time was Mr. John L. Farley ? 

Mr. AAnpanu. That is correct. 

Mr. Inprrrz. Did he participate in the discussion ? 

Mr. Aanpaut. I would not know. I presume that he did somewhere 
along the line. I was not present at any discussion where he was 
also present. 

Mr. Inpvrirz. He submitted no memorandums that you saw? 

Mr. Aanpauu. I do not have any memorandum in mind. When you 
ask the question I have a notion there might have been a memorandum, 
but I do not have it specifically in mind. 

Mr. Cuvuporr. In order that we keep the record straight, I think you 
had better say that as far as you know he was not there. I do not 
think it is right for you to say you presume he was there, because he 
may or may not have been. 
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Mr. Aanpauu. Mr. Farley was not present at any of the meetings 
that I attended. To what extent the Assistant Secretary, who had the 
Fish and Wildlife Service under his direction consulted with the 
staff people I do not know, but I presume there was some consultation. 

Mr. Cuuporr. I do not think you ought to make any presumptions. 
I think that you should say 

Mr. Brownson. Mr. Chairman, I think the witness has a right to 
testify in his own words without having them continually changed 
by the Chair. If Mr, Aandahl wants to presume he was consulted as 
a routine procedure, I think that is his privilege. 

Mr. Aanpanu. I go beyond that in my presumption. I am mindful 
of the discussions that we had with Mr. Lewis present. I would infer 
from that that he had discussed this matter with staff people in Fish 
and Wildlife. 

Mr. Cuuporr. Following what you say, in other words what you 
are trying to tell us is that Mr. Lewis in discussions with you referred 
to certain conversations he might have had with Mr. McBroom ? 

Mr. AanpAHL. I did not mean to say he specifically referred to con- 
versations but he made statements that, as 1 remember them and eval- 
uate them, would indicate that he had discussed the matter with his 
staff people. 

Mr. Cuuporr. I will accept that. My only objection to presump- 
tions was that we are trying to get facts and we cannot get facts on 
presumptions. We have to get them on what actually happened. I 
am not criticizing you for it. Iam only saying we ought to keep the 
record straight. 

Mr. Aanpau. I want it to be as specific and definite as I can pos- 
sibly make it. 

Mr. Cuuporr. Does that straighten it out, Mr. Brownson ? 

Mr. Brownson. I would suggest if the Chair wants to clear up some- 
thing that he ask questions instead of putting words in the witness’ 
mouth. 

Mr. Cuuporr. I do not think I put words in the witness’ mouth, be- 
cause I want to say frankly I know little or nothing about this sit- 
uation. I certainly want to learn. I am learning something every day 
about these problems. I am not trying to tell Mr. Aandahl what to 
say. We have had Mr. Aandahl before this committee previously, 
Mr. Brownson, and I want to tell you he can take care of himself. 

Mr. Brownson. I am not worried about him taking care of him- 
self. I am worried, as the only minority subcommittee member sit- 
ting here, about taking care of the committee record so it will make 
reasonably good reading. 

Mr. Cuuporr. I do not think it is good policy to allow any witness, 
whether it is Mr. Aandahl or any other, to testify what he presumes. 
I think he ought to testify what he knows. 

Mr. Brownson. I do not think the chairman has to summarize in 
different words every statement the witness makes and ask him if he 
agrees with it. 

Mr. Cuuporr. I want to try to keep the record straight on what has 
been brought out. 

Mr. Brownson. That is my only interest. 












95639—57——13 

































































































































































































































































































































184  ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 






Mr. Cuuporr. I am not trying to put any words in Mr. Aandahl’s 
mouth. I could not, anyway, because I do not know enough about 
the subject. I very honestly admit that. 

Mr. Inprirz. Mr. Aandahl, was any opinion sought from the Solic- 
itor, prior to the time that the new policy was announced as to 
whether the new policy would be compatible with law? 

Mr. Aanpann. IT do not have in mind any discussions with the 
Solicitor. 

Mr. Inprirz. Were any cost studies made with respect to the cost of 
acquiring land in fee or easement before the new policy was adopted? 

Mr. AanpaAnu. I was not aware of any cost studies. I had visited 
with Reclamation people, and from them I got the opinion that they 
felt that the costs are less under the policy that they have been fol- 
lowing since about 1947, which is repeated in the joint land-aequi- 
sition policy. 

Mr. Inprrrz. Were any studies made as to the amount of tax rev- 
enues that local agencies would be deprived of as a result of the Gov- 
ernment’s acquiring land around reservoir projects in fee instead of 
in easement ? 

Mr. Aanpanu. There were none that have come to my attention. 

Mr. Cuuporr. Mr. Aandahl, I want to interrupt the questions on 
this point to get the record straight on the question of presumption 
and who is talking to whom and so forth. Who is Albert Merrill 
Day? ee: as he connected with the Department of the Interior? 

Mr. Aanpant. I am questioning the middle initial. I presume Al- 
bert Day was the former Director of the Fish and Wildlife Service. 

Mr. Cuvuporr. In response to a communication that I personally 
addressed to Mr. Day he answered me on June 3, as follows: 
DEAR Mr. Cnuporr: Your special delivery letter of May 31, 1957, sent to my 
home, clarifies your wishes in connection with possible testimony before your 
subcommittee, and I am glad to comply insofar as I am able to do so. 

I have been out of Government service for some time and must draw on my 
memory for the answers to your specific questions concerning the issuance of 
the joint Army-Interior land acquisition-policy which you state was announced 
on October 12, 1953. 

“(1) Did anyone in the Fish and Wildlife Service participate in the considera. 
tion, criticism, or formulation of the joint land-acquisition policy prior to its 
announcement on October 12, 1953? If so, to what extent?” 

Answer. To the best of my knowledge, no one in the Fish and Wildlife Service 
participated in the formulation of this policy prior to its announcement. Direc- 
tor John L. Farley may have been consulted, but I doubt it. If so, he did not 
seek the advice of his principal subordinates. 

(2) Who in the Department did participate in the consideration, criticism, or 
formulation of the proposed joint policy ?” 

Answer. As near as I know, Undersecretary of the Interior Ralph Tudor was 
the only important individual who participated in the adoption of the new 
policy. 

“(3) When and how was the joint policy first brought to the attention of the 
Fish and Wildlife Service? What, if any, objections were raised to the policy 
after its announcement? What actions were taken as a result of the adoption 
of the policy?” 

Answer. My recollection is that the first information reaching responsible 
officials of the Fish and Wildlife Service was when a public announcement 
was made by the press of its adoption. By that time, it had already been signed 
by Under Secretary Tudor and a representative of the Army. Career service 
officials objected strenuously to this action, verbally and, perhaps, by written 
memorandums, but, to the best of my knowledge, if any modifications resulted, 
they were of a minor nature. 
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“(4) What do you know otherwise regarding the origin of the joint policy?’ 

Answer: I do not have definite knowledge as to the origin of the new joint 
policy. It was commonly assumed that instructions to the Departments of the 
Army and the Interior came from higher authority, since the previous policy 
which had been satisfactorily developed by the conservation interests and the 
construction agencies over many years was altered so quickly on the part of 
Under Secretary Tudor without consultation with the responsible subordinates 
who had traditionally advised the Secretary’s Office on matters of this nature. 

I hope the above comments, given strictly as a former official of the Depart- 
ment of the Interior may be helpful to your hearings. 

Sincerely, 
ALBERT M. Day, 

WasHIneton, D. C. 

I read this into the record for only one reason, to show you that 
there are some who said they were never consulted about these situa- 
tions. 

Mr. Aanpanu. I would like to make this one comment—— 

Mr. Cuvuporr. I am not blaming you. I am only saying what Mr. 
Day tells us. 

Mr. AAnDAHL. I want just to make this one comment. 

Mr. Day was not close to the policymaking group of the new ad- 
ministration. That probably accounts for the absence of some of his 
knowledge. 

Mr. Cuuporr. What was his title at that time, do you remember, 
Mr. Secretary / 

Mr. Aanpant. No, I do not have that in mind. I think some of 
the othe r pe ople here may know. 

Mr. Cuvuporr. Mr. McBroom, would you know what Mr. Albert 
Merrill Day’s capacity was in the Interior. Department ? 

Mr. McBroom. At that time he was Assistant to the Director. 

Mr. Cuvuporr. Of the Fish and Wildlife Service ? 

Mr. McBroom. Yes. 

Mr. Lerrvier. That is correct. 

Mr. Brownson. What happened to him? Did he resign ? 

Mr. Cuvuporr. I do not know. Did he resign, Mr. Aandahl? 

Mr. AanpaHu. Yes, he did. 

Mr. Inprirz. Mr. Aandahl, I believe my last question was as to 
whether or not any study had been made as to the loss of tax revenues 
that might be involved in the application or nonapplication of this 
policy. Jam not sure that I got your answer. 

Mr. AANDAHL. My answer is that no such studies came to my at- 
tention. 

Mr. Inprivz. Were any summar ies or analyses or studies as to the 
amount of the public interest in the use of the reservoir presented to 
the group which studied the new policy ? 

Mr. AANDAHL. Not that came to my attention. The reason I an- 
swered in that manner is because, as I indicated in my statement, the 
work was done primarily by the Under Secretary, and I came into the 
conferences pretty much at a later date and with the purpose of 
reviewing it for the Bureau of Reclamation, which was the Bureau or 

agency in my division of the Interior which was affected by this 
polic: Ve 

Mr. Inprirz. In the Under See sretary’s letter of June 11, 1957, to 
this subcommittee, he mentioned that the Advisory Committee on 
Conservation had recommended deletion of section 6 of the policy and 
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revision of section 7. The Under Secretary’s letter states that that 
recommendation— 


has been partially accomplished by modification of the wording of section 6 
of the tentative policy statement by adding the words “except as authorized 
by law” at the head of the initial statement of the section. 

I wonder if you would comment on the phrase “partially accom- 
plished”? Does that indicate that the committee’s recommendation 
was not fully accomplished ? 

Mr. AaAnpAHL. Yes, without any question. 

Mr. Inprirz. Governor Aandahl, the chairman of this subcom- 
mittee wrote to the Director of the Bureau of the Budget inquiring 
as to the participation of the Bureau of the Budget in the formula- 
tion or revision of the policy. We were advised by Mr. Robert E. 
Merriam, Assistant Director of the Bureau of the Budget, under date 
of May 17, 1957, as follows: 


Subsequent to the establishment of the policy, consideration was given from 
time to time to the possibility of further revision of this policy and the Bureau 
of the Budget has participated in these discussions. However, no revision 
has been made in the October 12, 1953, policy. Therefore it still stands. 

Did you participate in any of the discussions looking toward the 
revision of the policy since ¢ etober 12, 1953? 

Mr. Aanpanw. No, I did not. 

Mr. Inprirz. Have you heard of any of the proposals made for 
such revision ? 

Mr. Aanpaut. Not that I can remember. I do know that consid- 
erable time was spent in the Department of the Interior in establish- 
ing working relations, particularly with the Corps of Engineers, as 
the application of the policy would affect fish and wildlife, but I do 
not have in mind any statements that have been pointed in the diree- 
tion of a modification of the policy itself. Although I think it is 
correct to say that we in Interior are always receptive to construc oe 
suggestions for modifications of any policy that we might have, I do 
not have in mind anything specific which has been done in relation to 
the specific question which you just asked. 

Mr. Inpritz. Were any of the recommendations made by the Ad- 
visory Committee that were referred to previously this morning dis- 
cussed with the Bureau of the Budget? 

Mr. Ananpanu. I have not had any discussion with any members 
of the Bureau of the Budget with respect to this land-acquisition 
policy. 

Mr. Inprirz. Yesterday and last week, when we heard representa- 
tives of the Corps of Engineers, it was brought to the attention of the 
subcommittee that as of October 6, 1953—that is. 6 davs before the 
enunciation of the joint policy—sec tion 1 (d) of the policy statement 
as it was then in draft referred to acquisition of land for public use. 
The policy as it was enunciated on October 12 modified the phrase 
“public use” so it would read “limited public use.’ 

Did you participate in the introduction of the word “limited” 

section 1 (d) ? 

Mr. Aanpaut. I do not have any recollection of it. It may have 
been an item of discussion at one of those conferences that I attended. 
I tried to check in the Department of the Interior if I could find any 
explanation of the origin of the word “limited,” and I have not been 
able to find anything that I could put my finger on. 
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The reason I particularly looked was because I was here yesterday 
when the same question was asked of General Sturgis. I can offer no 
explanation of how that word got in there. 

Mr. Inprirz. In view of the language of the Coordination Act 
which provides for “adequate provision” being made for conservation 
maintenance and management of wildlife resources, does not the intro- 
duction of the word “limited” tend to modify the mandate of Congress 
in section 3 of the Coordination Act? 

Mr. Aanpan. I would not think that it does. 

If I may, Mr. Chairman, I would like to offer a very offhand opin- 
ion here which may not have the value that you would like to have. 
I think we can start with the understanding that there have been some 
lands acquired in excess of what was needed for project and associated 
uses in connection with reservoirs. ‘The fundamental purpose of this 
revised policy was to place some limitations on the excesses that had 
taken place in the past. Perhaps the word “limited” found its way 
in here in recognition of that basic purpose of the joint land-acquisi- 
tion policy. I just cannot recall any specific discussion of it. 

That is not very good information. 

Mr. Cuuporr. Does not the word “limited” modify “recreation” and 
not “lands” ? 

Mr. Aanpant. The language is this: 


Additional lands which may be needed to provide for limited public use and 
reasonable access in accordance with applicable laws, or for operation and main- 
tenance of the project. 

T do not think that it does any violence to the laws under which we 
operate. I think it is a reflection of the primary purpose that caused 
the preparation of this joint land-acquisition policy. 

Mr. Cxuporr. But you do not recall how it got in there? 

Mr. AanpanL. No, I do not. 

Mr. INprirz. I have a number of questions of a technical nature, 

Mr. CHuporr. Have you any questions, Mr. Brownson / 

Mr. Brownson. No questions. 

Mr. Cuuporr. If there are no further questions I think this is a 
good stopping point. We will recess until 2 o’clock when we will hear 
from Mr. Dexheimer. 

Mr. Brownson. I will have to tell the chairman I will be unable to 
be here this afternoon. 

Mr. Cuuporr. I think we will have some other members here who 
will give usa quorum. Thank you, Mr. Brownson. 

The subcommittee will now recess until 2 o’clock. 

(Whereupon, at 12:30 p. m. the hearing was recessed to reconvene 
at 2 p.m. the same day.) 

AFTERNOON SESSION 


Mr. Cuuporr. The subcommittee will be in order. 

I am going to call out of turn as this time Mr. Meier, who has come 
from Daytona Beach, Fla., especially to testify before the subcom- 
mittee. He informs me he must get back tonight, so in order to make 
sure that you get back tonight, Mr. Meier, we are going to call you 
out of order and take Mr. Dexheimer next. 

Will you give your name for the record, please ? 
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STATEMENT OF GEORGE MEIER (RETIRED), UNITED STATES CORPS 
OF ARMY ENGINEERS 


Mr. Meter. My name is George Meier. I am retired now from the 
Corps of Engineers. | worked for the corps a little over 30 vears, 
At the time of my retirement I was Chief of the Real Estate Division 
under General Sturgis. 

Mr. Cuvporr. What was your rank at that time, Mr. Meier? Were 
you a civilian employee / 

Mr. Meter. I wasa civilian. 

Mr. Cuvuporr. | thought that you were an Army officer. 

Mr. Meier. No, sir. 

Mr. Cuuporr. Do you have any general statement that you want to 
make to the committee before Mr. “Romney asks you questions / 

Mr. Merer. No: I do not. 

Mr. Cuuporr. Mr. Romney, will you proceed, please / 

Mr. Romney. Mr. Meier, would you give the committee just very 
briefly a statement of your professional background: that is to say, 
your training / 

Mr. Meter. All my adult life I worked for the Corps of Engineers. 
T started out as a clerk in GS-2. I ama graduate of law and a mem- 
ber of the bar of the District of Columbia. For the last 10 vears, prior 
to my retirement, I was what you might call the civilian head of the 
Real Estate Division in the Corps of Engineers. 

As you know, the corps not only acquires land for civil-works pro}- 
ects, which is the subject of discussion here, but also for the Air Force, 
the Army, and the Atomic Energy Commission. 

Mr. Cuvuporr. You say that you are presently retired. You are re- 
tired as a civil-service employee / 

Mr. Merer. Yes. 

Mr. Cuvporr. What are you doing at the present time / 

Mr. Merrer. Nothing. 

Mr. Cruporr. Just enjoying Mr. Fascell’s State of Florida ? 

Mr. Meter. Yes. 

Mr. Romney. Mr. Meier, you are familiar with the joint land-ae- 
quisition policy which is the present concern of this inquiry; are you 
not é 

Mr. Meter. I am. 

Mr. eee: Were you the Assistant Chief of Engineers for Real 
Estate at the time when this poliey Was being discussed and formu- 
lated ? 

Mr. Meter. I was. 

Mr. Romney. Referring to that period, would you comment on the 
attitudes and opinions of the personnel in the Office of Chief of Engi- 
neers with respect to that policy generally, and then particularly with 
respect to the policy aspect of easement taking versus fee-simple 
te akings / 

Mr. Merer. Mr. Romney, if I can go back prior to any discussion 
of 1953 policy, go back to the 1936 Flood Control Act and the 1938 
Flood Control Act, which were the first national flood-control acts. 
At that time the policy was announced and adopted that the Corps 
of Engineers would acquire the fee-simple title to all lands in the 
reservoir area. That policy, like all policies, had exceptions. In some 
remote areas of a reservoir—and if you would ask me I could not 
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name one at the moment—we might take a flowage easement. As a 
matter of fact, there were some areas in a reservoir, little tips and arms, 
where we would not take any interest at all. The general policy, how- 
ever, was fee-simple title. That was adhered to from 1938 on. As a 
matter of fact, there were numerous reservoirs where there was specu- 
lative mineral activity and we extinguished the mineral interests, 
the thought being that with the complete ownership of real estate 
we could do much more in administering, maintaining, and operating 
the reservoir. That policy was continued until the modification of 
it in 1953. 

Speaking personally, the subject of acquiring flowage easements in 
the reservoir area was opposed. You can recege me Mr. ( ‘hairman, 
as Chief of the Real Estate Division, I was pretty f ar down the line 
on the pole, although it was my responsibility to acquire the real 
estate. I was opposed, and I still am, to the acquisition of flowage 
easements in reservoir areas. I think the United States should own 
the fee-simple title. I think all the benefits that are derived from a 
reservoir should go to the general public and not to any privileged 
few. 

Mr. Romney. Mr. Meier, what about the others in the Office of 
Chief of Engineers and their views, or opinions, with respect to the 
taking of flowage easements instead of fee-simple interests ? 

Mr. Merer. Mr. Chairman, I heard General Sturgis’ testimony yes- 
terday. I do not recall any Chief of Engineers, or any Assistant 
Chief of Engineers, or any Deputy Chief of Engineers who ever ad- 
vocated the acquisition of flowage easements instead of the fee- -simple 
title to the land. 

Mr. Cuuporr. Mr. Meier, as a matter of fact, everyone agrees that 
the change of regulations, or the change of policy, which went into 
effect in 1953 was not because of any “officer attached to the Army 
engineers. I believe both General Robinson and General Sturgis 
said they did not make policy. If a policy was going to be changed 
or augmented they might be consulted about it and asked their opin- 
ion, but the policy was made by the Secretary of the Army, the Sec- 
retary of Defense, and the White House, and whether or not they 
agreed to the policy they would carry it out. 

Now, General Robinson went so far as to say the change in policy 
from fee simple to easements as a method of acquiring flooding rights 
would have taken place anyway. The only thing the Richardson 
case did was accelerate it. 

Was there any controversy between you and any Chief of Engi- 
neers, Deputy Chief of Engineers, or any other officer in the C orps of 
Enginee = or was there any conference in which you were present 
prior to the Richardson case when the question of the change of 
method of acquiring flooding rights was discussed ? 

Mr. Meter. No, sir. 


Mr. Cuuporr. If there had been such a conference, would you have 
been invited to it? 

Mr. Meter. I feel sure I would have been, within the Chief of 
Engineers’ Office—General Robinson or General Sturgis. 

Mr. Cuuporr. But when it got into the See retary of the Army’s 
Office, the Secretary of Defense, or the White House. you would not 
be invited to any conference like th: at ’ 

Mr. Meter. No: I would not. 
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Mr. Cuuporr. When did you first hear about the change in policy? 

Mr. Meter. When Mr. Pace was Secretary of the Army, and Gen- 
eral Pick was the Chief of Engineers, the question came up at that 
time, not as a matter of policy which would be applied throughout 
the United States, but in connection with the Benbrook Reservoir, 
and I did attend a meeting with Mr. Pace and Mr. Bendetsen, the 
then Assistant Secretary of the Army, and General Pick, the then 
Chief of Engineers, at which time General Pick told the Secretary 

that he would not acquire flowage rights in the Benbrook Reservoir 

instead of the fee-simple title; that if he did that it would mean that 
he would have to do it in other reservoirs. That was prior to 1953. 
I am not sure of the time. 

Mr. Cuunorr. That was the time when Mr. Richardson was bitterly 
contesting—and he still is—the condemnation proceedings of the Army 
engineers in the Benbrook Reservoir area ? 

Mr. Meter. That is correct. 

Mr. Cuvuporr. What precipitated that conference between Secre- 
tary of the Army Pace and Mr. Bendetsen ? 

Mr. Meter. Mr. Chairman, it is awful hard for me to know what 
precipitated any of these conferences, even with Mr. Stevens and the 
Chief of Engineers. 

Mr. Cuuporr. At any of these conferences was Mr. Gillis Johnson, 
counsel for the Benbrook Reservoir people—— 

Mr. Meter. He was counsel for Mr. Richardson. 

Mr. Cuuporr. Were you present when he argued his client’s rights 
to obtaining a flowage easement ? 

Mr. Meter. Not before the Secretary: no, sir. He did have very 
lengthy communications from Mr. Gillis Johnson which were ad- 
dressed to the Secretary which the Corps of Engineers and the pick- 
and-shovel boys, like myself, had to answer. 

Mr. Cuuporr. Did Mr. Johnson ever argue a case before the Chief 
of the Corps of Engineers, to your knowledge ? 

Mr. Meter. Not that I recollect. 

Mr. Cuuporr. In all of these communications he agreed to give the 
Corps of Engineers a flowage easement for $1, but he would not sell 
them the property in fee simple; is that not right ? 

Mr. Merer. I think that iscorrect. I would like to make this point, 
that he has never done so, tomy knowledge. 

Mr. Cuuporr. Actually the case is in litigation now. It has never 
been withdrawn. It has been pending for 4 or 5 years. 

In each case the then Secretary of the Army and the then Chief of 


Engineers refused to take a flow age easement but wanted to take the 
land in fee simple. 


Mr. Meter. That is correct. 

Mr. Cruuporr. Do you know of your own knowledge whether Mr. 
Johnson went—the administration changed in 1953, ‘did it not, and 
there was a new Secretary of the Army. Were you ever present in 
1953 when a conference took place between Mr. Johnson and Mr. 
Stevens ? 

Mr. Meter. No, sir. 

Mr. Cuuporr. But you do know that there was some sort of a con- 
ference? 

Mr. Meter. Yes. 

Mr. Cuuporr. What was Mr. Stevens’ attitude? 





cy? 


ren- 
hat 
lout 
or, 
the 
hen 
ary 
voir 
that 


953. 
erly 
rmy 
cTe- 


vhat 
the 


ison, 


chts 
very 

ad- 
Jick- 
‘hief 
e the 
t sell 
oint, 
1ever 
ef of 
e the 


> Mr. 
, and 
nt in 
| Mr. 


, con- 


ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 19] 


Mr. Merrer. It is awful hard for me to say, Mr. Chairman. It would 
just be hearsay. It would be scuttlebutt rumor. 

Mr. Cuuporr. I do not want to hear any hearsay and scuttlebutt 
rumor. I would not hear it from any of the other witnesses so I do 
not think that I ought to hear it from you. Do you know that there 
was a conference with Mr. Stevens and that Mr. Anderson, who was 
then the Secretary of the Navy, got into it somehow or other? 

Mr. Merer. I am not sure, Mr. Chairman, that Mr. Anderson became 
involved when he was the Assistant Secretary of the Navy, or the 
Secretary of the Navy, but he did become involved when he was 
Deputy Director of the Defense Department. 

Mr. Cuuporr. Deputy Secretary of Defense ? 

Mr. Meter. That was subsequent to the 1953 policy. You know 
it would be repetition if I say the policy was established to take fee 
simple title up to 5-year flow line. That was not satisfactory to Mr. 
Richardson, and I know, as a matter of fact, it is not satisfactory to 
them now. 

Mr. Cuuporr. Of course, since the matter is in litigation, the policy 
change at that time did not affect the Benbrook Reservoir case. It 
is still in litigation. It is presently in the Justice Department and 
we are trying to find out why it has not been disposed of. 

Mr. Meter. We applied the policy to the Benbrook Reservoir. I 
think if they could—and this is just a supposition on my part— 
stipulate with Mr. Rich: ardson as satisfactory settlement the Depart- 
ment of Justice would refer it over to the Army for its approval. 

Mr. Cuvporr. Is it not true that the court of appeals, after hearing 
the arguments concerning the dismissal of the condemnation pro- 
ceedings, referred the case back to the district court to dispose of it 
on its merits and said that the Army engineers had title, and Mr. 
Richardson had possession and until such time it was finally decided 
that is the way the matter would stand? As a result of that, Mr. 
Richardson then started to take gravel out of the lake which he is 
either stockpiling or selling ? 

Mr. Meter. All of that must have happened subsequent to my retire- 
ment. Ihave heard that Mr. Richardson was taking gravel and was 
piling it up to indicate a value. 

Mr. Cuuporr. Will you just get the record straight by bringing 
us up to where the proceedings were as of the date you retired. I do 
not expect to hear anything from you concerning anything after you 
left the Department. 

Mr. Meter. Well, my best recollection is that we established the 
5-vear flow line as the policy; that that policy was not satisfactory 
to Mr. Richardson; that Mr. Richardson through Mr. Anderson, the 
Deputy Secretary of Defense, did make endeavors to have the policy 
modified to the extent that, instead of taking the fee to a 5-year 
flow line, the fee acquisition would be limited to what the engineers 
referred to as the dead storage. 

Now, what is the dead storage pool—the engineers are better able 
to answer than I, but that is the water that is in a reservoir at all 
times, so Mr. Richardson could have the possessory rights and the 
ownership down to the water’s edge, wherever it happened to be at 
any particular time. 

I think the present Chief of Engineers would testify, if he has not 
already testified, to the fact that after the 1953 policy was established, 
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for some reason—and probably Mr. Anderson would know—we had 
to draft up a revision of the policy which provided taking the fee 
simple title only within the area of the dead-storage pool and ease- 
ments beyond that with no human habitations in the rest of the reser- 
voir area below the spillway crest of the project design flood. That 
was submitted to Mr. Anderson. 

Mr. Cuuporr. I want to stop you at this point. Would that mean 
there would not be any access roads for recreation purposes / 

Mr. Meier. No, not necessarily. I think the law 1s pretty clear that 
the Corps of Engineers does have legal authority to acquire access 
to the reservoir area for boating, swimming, and fishing. 

Mr. Cuuporr. I think the law says it is permissive, they can but 
they do not have to. 

Mr. Meter. Well, that is right. We do have the legal authority 
to do it. 

Mr. Cuuporr. In this particular case, if they wanted to go along 
with Mr. Richardson, or his attorneys, they could say, “Well, we are 
just not going to take any access roads; we do not have to do it. The 
law does not compel us to do it,” and there would not be any recreation 
area at all at the Benbrook Reservoir. 

Mr. Meter. I am not so sure that I agree with that statement. 

Mr. Cuuporr. You mean that you could go into court and compel 
them to take some of that land ? 

Mr. Meter. I think that the 1944 act, as amended by the 1946 act, 
gives the Army the legal authority to acquire access roads for the 
public to get down to the water 

Mr. Cuuporr. If they want to do it, but there is nothing in the 
act that says that they have to do it. 

Mr. Meter. Oh, no. 

Mr. Cuuporr. So if they did not feel like they wanted to do it at 
any reservoir, Benbrook or any other place, they would not have to 
do it. 

Mr. Meter. I agree with that. 

Mr. Cuuporr. So if they decided they wanted to help Mr. Richard- 
son not to have any of the public going on his land, they would not 
have to condemn any access roads and no one could compel them to 
do it. 

Mr. Meter. I agree with that. I think the record will show they 
did contemplate access roads in the Benbrook Reservoir through Mr. 
Richardson’s land. 

Mr. Cnuuporr. I agree that they would have to get to the water 
itself. They could not fly to the water. They could just probably 
agree on a 20-foot road. 

Mr. Mrrer. Well, Mr. Chairman, I have discussed this many times. 
This is a matter of practicality. It would not do much good just 
to have a road that runs down to a reservoir. You have to give the 
people pi arking facilities: you have to give them toilet facilities. 

Mr. Cuvporr. That is, if you are going to have a recreational area 

Mr. nae To get them down there. 

Mr. Cruuporr. Suppose they decided they were not going to have 
a rec clean area, they would not have to build anything but a road. 

Mr. Meter. That is correct. 

Mr. Cuvuporr. What I am trying to find out from you is this: The 
Flood Control Act of 1944, and its amendments of 1946, gave the 
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Corps of Engineers permissive right to establish recreational areas, 
It did not say they had to establish recreation areas. So even if they 
took a flowage easement at Benbrook Reservoir, or some reservoir 
up in North Dakota, if they decided they were not going to acquire 
any land for recreation areas they would not have to do it. 

Mr. Meier. Well, the only answer I can give, Mr. Chairman, is 
this: that Congress was well aware of the policy of acquiring the fee- 
simple title when they enacted the 1944 act, and the policy was to 
acquire the fee-simple title to all the lands that were needed for a 
reservoir area so that the modification of the policy in 1953 certainly, 
In ny Opinion, was inconsistent with the 1944 act. I am not saying, 
Mr. Chairman, that any act gave us authority to acquire lands solely 
for recreational purposes, - for fish and wildlife purposes, but the 
lands that were acquired for the primary purposes of the project 
could be used for recreation, fish, and wildlife. We have argued that 
question many times. 

Mr. Cuvporr. I believe in view of the fact that the Congress passed 
the Flood Control Act of 1944 and the amendments of 1946, that 
showed they definitely intended that the land acquired around Gov- 
ernment reservoirs should be acquired in fee simple and not by flow- 
age easements. 

Mr. Meier. Yes; I think so. It is a matter of construction of the 
law. 

Mr. Cruporr. Of course, I think the answer to that is, if the United 
States courts ever decide the Richardson case we may find out what 
the Congress intended to do. We have no right to say what we 
intended. ‘The courts tell us what we intended. I do not know why, 
but they always do. 

Mr. Meter. I do not see why that question would be involved in the 
Richardson case. 

Mr. Cuvuporr. Maybe it is not. I do not know enough about it. 
I would not want to argue that with you. What we are trying to 
find out from the Justice Department is the status of the case. We 
requested they supply us with some information regarding the status 
of the case. In all probability they will tell us a little more about 
it. I hope so. 

Mr. Fascetzi. As I understand it, the 1944 act, as amended by the 
1946 act, made it clear that lands acquired for project purposes could 
be used for recreational purposes, fish and wildlife. 

Mr. Meter. Yes. 

Mr. Fasceiri. And it was the policy that lands acquired for the 
reservoir area—and that is the word you used. 

Mr. Merer. Yes. 

Mr. Fascertz. Would be acquired in fee simple ? 

Mr. Meter. Yes. 

Mr. Fasceti. Now, what is the definition of “reservoir area,” and 
is that definition by law, by regulation, or by custom and usage in the 
Department ? 

Mr. Meter. Well, sir, you have asked quite a question. There 
should be an engineer answering the question, but I will try to answer 
it to the best of my ability. 

The reservoir area constitutes that body of land that will contain 
the water until it reaches either the project design flood, or spillway 
crest on adam. In other words, you can hold so much water behind 
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the dam until it reaches the spillway crest and then it goes over. 
Now, how do they determine that? That is theoretical and far be- 
yond me. 

Mr. Fascetx. In other words, it is a computable engineering line 
which can be established, or is that correct ? 

Mr. Meter. Yes. Quite a bit of it is theory. 

Mr. Fascetxi. I understand that. Somebody in the Department 
has to decide at what point you are going to acquire the land in fee 
simple? 

Mr. Meter. That is correct. 

Mr. Fasceii. And the determination is an engineering determina- 
tion? 

Mr. Meter. Yes. 

Mr. Fascetu. That is what I was getting at. 

Under the policy and under the law then, all of the land at that 
point was land which was for the primary project purposes, but un- 
der the 1944 act, as amended, by the 1946 act, they could be used for 
recreation and fish and wildlife purposes? 

Mr. Meter. Yes. 

Mr. Fascetu. I want to read you a sentence out of a memorandum 
by the Chief of Engineers, General Sturgis, dated August 13, 1953, to 
the Secretary of the Army, and the first paragraph says: 

In accordance with your instructions a review of real estate acquisition poli- 
cies in civil works reservoir projects of the Corps of Engineers has been under- 
taken with a view to reducing to a minimum the amount of taking and to secure 


the minimum estate in the land consistent with the authorized purposes for 
which the projects are built. 

Evidently this is the instruction given to the Chief of Engineers? 

Mr. Meter. Yes. 

Mr. Fascett (continuing) : 

The review has consisted of detailed analysis of the land requirement for each 
type of project including flood control, multipurpose navigation and retarding 
basins, the criteria having been based upon absolute essentiality of the land for 
purposes of construction, maintenance, and operation of the projects for author- 
ized purposes. 

This is a report going from the Chief of Engineers. Now, he is 
stating his policy Vv price ant to the instructions from the Secretary of 
the Army with a view to reducing to a minimum the amount of 
taking. 

Now, the question I have right at this point is—If the definition 
which you have given us as to the amount of land necessary for a res- 
ervoir area is what you have told us it is, how can it be changed as 
an engineering proposition; in other words, how can it be reduced ? 
He is saying we are undertaking this study with a view of reducing to 
a minimum the amount of the taking. Now, if the amount of land 
necessary is a fixed amount determined from an engineering stand- 
point, what flexibility is there in that definition which could, as the 
Secretary here has instructed, reduce the amount of taking? 

Mr. Meter. That is a two-part question, Mr. Fascell 

First, speaking about the fee, rather than the flow easement, our 
procedure was to block out the periphery of any reservoir area, rather 
than to survey it and spend a lot of money for surveys, so if we 
blocked it out on subdivision lines or property lines, we could take 
more than was absolutely necessary for the reservoir. 
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In addition, there are many reservoirs where it was more economi- 
cal to acquire some lands rather than to build a highway leading to 
it. 

Further, if the severance damages to the remainder of the land— 
sound business—was equal to its value, then we took the entire own- 

ership. 

Mr. Fascett. I understand that, but right at that point, this does 
not change, however, the definition from an engineering standpoint 
of the amount of land nec essary for the project, does it? 

Mr. Meter. No. 

The second part of the question is the estate—whether you will ac- 
quire the fee simple title to it or whether you will take a flowage 
easement. It has always been my position that in all my experience 
with the corps in land acquisition, for a maintenance and operation of 
a reservoir, it was much better to own the fee title, rather than an 
easement, which made you have a partnership with someone else in 
that reservoir. 

That, plus the fact that it—and I do not have any records—is more 
expensive to acquire the flowage easement than it is the fee simple 
title, because you have more work to do. The 60 percent that was 

mentioned here as being the cost of obtaining the flowage easement, 
rather than the fee, someone would have to show me the figures before 
I believe them ; I just do not. 

Mr. Fascety. Then you have additional considerations, do you not, 
and that is by acquiring land in fee you are able to comply with the 
spirit and intent of the 1944 act, as amended by the 1946 act ? 

Mr. Meter. Yes, Mr. Fascell. 

Mr. Fasceixi. The last sentence of the first paragraph of this report 
says: 

The criteria— 
evidently meaning the criteria for this study, this report— 
have been based upon absolute essentiality of the land for purposes of construc- 
tion, maintenance, and operation of the project for authorized purposes. 

The question I have is, Is this criteria a constriction of criteria 
formerly used and authorized, pursuant to law ? 

Mr. Meter. I would s: ay not. After all, Mr. Fascell, I think there is 
a lot of fill-up in the letter. I do not think it amounts to anything in 
particular, but the Corps of Engineers has authority to acquire the 
land for the construction, maintenance, and operation of the reservoir. 

Mr. Fasceti. That goes up to the line that you defined, which is 
determinable as an engineering matter. 

Mr. Merer. Yes. 

Mr. Fascetu. And this definition fits that purpose ? 

Mr. Meter. Yes. 

Mr. Fascety. That is all I have, Mr. Chairman. 

Mr. Cuuporr. You may proceed, Mr. Romney. 

Mr. Romney. Mr. Meier, what would you say was the consensus of 
the people with whom you had occasion to discuss the formula pro- 
posed in the new policy, particularly as regards taking of fee versus 
the taking of easement 4 i 

Mr. Meter. Mr. Romney, the Corps of Engineers, as a whole, was 
opposed to taking flowage easements rather than the fee. I think 
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that is pretty obvious from General Robinson’s experience with Mr. 
Stevenson in July of 1953. 

Mr. Romney. Then you would not classify this attitude as being a 
minority view / 

Mr. Meter. No. 

Mr. Romney. Mr. Meier, do you believe that the policy, as adopted 
in October of 1953, should have been applied to reservoirs where the 
land-acquisition program had already been begun / 

Mr. Meter. My personal opinion was that it should not have been 
applied to reservoir areas where acquisition was underway. 

Further, despite these revestment acts in Demopolis and Jim Wood- 
ruff, the United States is going to end up with an interspersion of fee 
and flowage easements. 1 think it is going to be much more difficult to 
administer and maintain it. 

{1 would prefer that they would all be flowage easements or all fee 
acquisition. 

Mr. Romney. Would you explain for the record what you mean by 
iccotne acts’ ¢ 

Mr. Merer. In projects or at projects where acquisition was eem- 
pleted, the § Secretary of the Army has no authority to convey title 
back to the former owners. It required an act of Congress; and, 

I understand, they do have acts now on Jim Woodruif and the 
Demopolis Reservoir areas so that the Secretary has the authority to 
revest title retaining an easement. 

Mr. Romney. Would you give us what you know with respect to 
the application of the policy to the Enid and the Grenada Reservoirs 
in the State of Mississippi / 

Mr. Meter. The policy was applied in both of those reservoirs, not- 
withstanding the fact that the acquisition was practically completed. 
It was a mistake to apply the policy at Enid and Gre nada, just as I 
feel it is a mistake to apply it in any reservoir where acquisition of 
fee had progressed substantially, because, again, I get back to the fact 
that the United States may own a piece of land that the landowner 
does not want, 

I do not think that 10 or, at the most, 20 percent of the former Jand- 
owners are going to come in and want their land revested, so that the 
United States is going to be confronted with a piece of fee land here, 

— e of easement there, and it is just impractical to administer it, 

. Romney. When you said you thought it was a mistake, did you 
mean a mistake to apply the polic: vy to the Enid and Grenada Reser- 
voirs? Did you mean it was an administrative inadvertence that re- 
sulted in the polic; y being applied ? 

Mr. Meter. Under our instructions, the division engineers were 
required to submit a list of projects within their various areas to which 
the matt y should be applied, and make their recommendations. In 
the Mississippi area, the division engineer, before submitting his 
recommendations to the Chief, announced to the congressional delega- 
tion from Mississippi that he was applying the policy to those 
reservoirs. 

Mr. Romney. Is it not true that at those reservoirs the land acquisi- 

tion program had been app roximately 85 percent completed when the 
new policy was announced / 


Mr. Meter. Yes. 
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Mr. Romney. Is it not true also that in the Fort Worth district 
there were more reservoirs at an advanced state of completion with 
respect to their land acquisition programs, to which the policy was 
applied, than in any other district in the C orps of Engineers ¢ 

Mr. Meier. That is true. 1 think the policy was applied on a geo- 
graphical basis to more reservoirs in Texas than to any other place i in 
the country. I do not think there is any question about that. We only 
applied the policy to twenty-some projects. I have forgotten the 
figure. At least a half dozen of them were in the Fort W orth district. 

Mr. Romney. What, in your opinion, was the reason for this wide- 
spread application of the policy in the Fort Worth district ? 

Mr. Meier. Well, Mr. Romney, I can only resort to rumor and 
supposition on my part. 

Mr. Cuuporr. I think we had that out this morning, on presump- 
tions and suppositions. 

Mr. Merer. Yes. 

Mr. Cuuporr. You cannot very well base a case, or base statement 
of fact, on rumor or supposition. 

Mr. Meter. I agree with you, but it was only one man. It was 
only one man. That was Mr. Richardson. 

Mr. Cuuporr. Mr. Meier, I would be remiss in my duty, if I would 
not let Mr. Aandahl presume anything and allowed you to presume 
something, although I have my own personal opinion on that, too. 

Mr. Meier. That is all mine is; personal opinion. 

Mr. Romney. Mr. Meier, do you recall whether during the summer 
of 1953, ro the policy was being discussed, any photographs were 
prepared by the Corps of Engineers showing conditions and situ- 
ations at certain reservoirs which would make it or seem to make it 
advisable to acquire lands in fee rather than in easement 4 

Mr. Meter. Photographs were obtained from the district engi- 
neers and I did see some of them. 

Mr. Romney. Could you identify those photographs more particu- 
larly so that they might be requested 

Mr. Mermr. Mr. Romney, [ could not remember the reservoirs now, 
but my recollection is that they did show considerable damage in 
areas Where there had been flooding within the reservoir area. There 
were quite a number of them. 


(Photogr — supplied by the Corps of Engineers are in appendix 
V-a, b, and e. 

Mr. Romney. Mr. Meier, some reference has been m: ade to the pend- 
ency of a number of cases before the courts in the spring and early 
summer of 1953, in which the acquisitions of land by the Government 
were being contested by the former owners. 

Speaking as a lawyer, do you believe that in any of those cases 
which have been referred to there was any real risk that the Govern- 
ment’s proposed takings would not be upheld by the courts ? 

Mr. Merrer. To the best of my recollection, all of those cases that 
were mentioned involved the acquisition of the fee-simple title and 
not a flowage easement, and the contest, other than the monetary 
award, was based on the amount of land that was being acquired and 
had nothing to do with the estate or interest in it. 

Mr. Cuuporr. I think, Mr. Meier, that in order to keep the record 
straight, the Corps of Engineers had agreed to supply us with a list 





198 ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 


of those cases and the question is in issue. We will not have to de- 
pend on anybody’s recollection. They will speak for themselves. 

Mr. Romney. I had asked whether you felt there was any real risk 
involved in oe cases to the Government’s position ? 

Mr. Meter. I do not think so from a legal viewpoint. I do not 
think that the court is going to disturb the Secretary of the Army’s 
determination that he needs a fee-simple title for a particular parcel 
of land. 

Mr. Romney. I have no further questions. 

Mr. Cuuporr.. Mr. Indritz? 

Mr. Inprrrz. Mr. Meier, would you say that many landowners, or 
just a few, had complained of the policy, prior to 1953? 

Mr. Meter. I would say, sir, that there were very few complaints 

about the policy to acquire the fee; that always the complaint of a 
I andowner was for more money. 

Mr. Inprirz. Or as to the amount of the land? 

Mr. Meter. Not even the amount. I doubt that. Less than 1 per- 
cent of the landowners may have contested the amount of land that 
was being acquired for reservoir area—less than a tenth of 1 percent 
for that matter. 

Mr. Inpritrz. Less than one-tenth of 1 percent of the landowners? 

Mr. Meter. I think so. This is strictly off the cuff. You realize 
that in civil-works projects more than 50,000 ownerships have been or 
are being acquired. 

Mr. Inprrtz. Prior to the announcement of the joint policy, were 
there many licenses issued to State and local agencies for recreation 
or wildlife management ? 

Mr. Meter. There were, but I do not recall how many. We issued 
quite a few of them to the States. 

Mr. Inpritz. Do you know of any that were issued after the joint 
policy was announced—issued by the Corps of Engineers ? 

Mr. Meter. None up until the time I retired. No. I do not see 
where they could, on lands where they had the flowage easement. 

Mr. Inprrrz. You are familiar with the multiple letters which were 
issued on October 12, 1953, implementing the policy ? 

Mr. Meter. Yes. 

Mr. Inprirz. Were there any multiple letters issued by the Corps 
of Engineers with respect to the issuance of licenses? 

(Subsequently, the Corps of Engineers on request supplied a copy 
of a multiple letter dated February “16, 1955, relating to temporary use 
of lands affected by the joint policy y. The letter is as follows:) 

DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 
Washington, D. C., February 16, 1955. 
Subject: Temporary use of land in civil-works projects affected by new acquisi- 
tion policy. 
To: Division engineers, except division engineers, EOD and MD district engineers, 


except district engineers of districts in EOD and MD and Tullahoma dis- 
trict 


1. Reference: Multiple letter ENGWD-ENGKL 601.1 (General), October 12, 
1953, subject: Real Estate Land Acquisition Policy for Civil-Works Projects, 
as amended by multiple letters of the same sy mbol, file number, and subject, 
dated October 15, December 12, 1953, and March 18, 1954. 

2. During the last session of Congress a number of bills were introduced to 
authorize the Secretary of the Army to reconvey to former owners lands or 
interests therein already acquired for various civil-works projects at which the 
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current acquisition policy is being applied. This would place such owners in 
the same position as other property owners benefited by the new policy. The 
proposed legislation would be applicable to individual projects and would provide 
authority for adjusting fee and easement ownership to the pattern established 
by the multiple letters referred to in paragraph 1 above. None was enacted. 
However, it is expected that similar bills will be introduced during the present 
Congress, and in all probability some will be enacted. 

3. For projects to which the policy cited in paragraph 1 above applies and 
for which legislation referred to in paragraph 2 above has been or is likely to 
be introduced, the fee lands of the project will be administered in accordance 
with applicable provisions of part II, chapters IV and V, Orders and Regula- 
tions, with the following exception. Lands which are not required for the author- 
ized project purposes or needed for public access or public use over the life of the 
project and which may be revested in former owners upon passage of the legisla- 
tion may be used until further notice in accordance with the following policy: 

(a) Such lands may be utilized on a temporary basis by the corps for any 
project beneficial use including the accommodation of the public, provided such 
use does not materially alter the topography or damage the natural resources 
thereon. Such lands may, under appropriate justification, be used by others under 
lease, license, or permit, limited to a term of 2 years but subjet to cancellation 
at will on the presumption that the temporary use would cease at the time title 
is to be revested. Such use will not include private recreational use involving 
the development of substantial facilities. Under appropriate justification such 
use may include grazing, agriculture, public, or quasi-public temporary recrea- 
tional use. 

(b) Easements for any purpose authorized by statute will be prepared and 
processed for execution. District and division engineers will include appropriate 
remarks and recommendations in transmittal correspondence indicating the effect 
the grant may have on the value of the property in the event title thereto is 
revested in the former owner. 

4. Correspondence recommending the approval or execution of any temporary 
grant which under existing regulations is required to be submitted to the Chief 
of Engineers should include information as to whether the land involved is 
situated within a project to which the new policy is being applied and whether 
reconveyance of title to former owners, subject to reservations, etc., is con- 
templated in the event of enactment of Federal legislation. 

$y command of Major General Sturgis: 

A. C. WELLING, 
Colonel, Corps of Engineers, Executive. 


Mr. Meier. I think that either Civil Works or Real Estate did get 
out a letter which had to do with the grant of licenses. I think they 
did. 

Mr. Inpritz. Have you heard of any instance where a district en- 
gineer had wanted to issue a license to lands, but was told that because 
the fee lands would be revested, no license should be issued by him? 

Mr. Meier. I may be wrong about the project. It was either Dem- 
opolis or Jim Woodruff, in the Mobile district. The district engineer 
was giving serious consideration to issuing a license to the State in 
about 7,000 acres. That figure may be wrong. 

It came to the attention of General Robinson, and he told the 
division engineer that he should not issue that license because that 
land would probably be subject to revestment of title. 

(The following information relating to this aspect of Mr. Meier’s 
testimony was received from the corps :) 

A license was entered into on January 14, 1955, with the Florida Game and 
Fresh Water Fish Commission covering 7,273 acres of land at the Jim Woodruff 
Dam. This license provided “that in the event the lands or any portion thereof 
licensed herein are required to comply with the mandate of Congress contained 
in future legislation, the Government reserves the right to withdraw the lands 
or such portions thereof so affected.” 


The Corps of Engineers had knowledge of pending legislation pertaining to 
the reconveyance of land to former owners at the Jim Woodruff Dam and Reser- 
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voir. In view of this knowledge, the above clause was included in the original 
license. 

Public Law 300, 84th Congress, 1st session, approved August 9, 1955, provides 
for adjustments in the lands or interests therein acquired for the Jim Woodruff 
Reservoir by the reconveyance of certain lands or interests therein in the former 
owners thereof. 

Public Law 998, 84th Congress, 1st session, approved August 6, 1956, provides 
that 5,027.25 acres of land and water areas under the administration of the Game 
and Fresh Water Fish Commission of the State of Florida, should be retained by 
the United States for fish and wildlife and recreational purposes. In accordance 
with Public Law 998, the Department of the Army, the Corps of Engineers, en- 
tered into a supplemental agreement on March 29, 1957, with the Florida Game 
and Fresh Water Fish Commission to amend the original license pursuant to 
this legislation. 

Mr. Inprirz. Do you recall any unusual flood conditions at the 
Wappapello Reservoir in Missouri ¢ / 

Mr. Meier. You are going way back. That is one of our oldest 
reservoirs. At W appapello they had a treque ney of flooding of once 
in 100 years or once in 150 years, and for 3 successive years the vy filled 
up the pool. 

Mr. Inprrrz. Is it possible, in your opinion, to have a realistic ap- 
praisal as to the value of a flowage easement / 

Mr. Merer. I am not an appraiser, although I do know the legal 
concepts of appraisals. The appraisal approach is on a before-anil- 
after basis, what the land was worth before, what it will be worth 
after an easement is imposed upon the land. 

The appraiser naturally must take the views of the engineer as to 
the frequency of flooding ‘and the duration. He may become involved 
in appraising a piece of land in which a certain part is going to be 
flooded once in 5 years, another part once in 10 years, or maybe once 
in 100 years. Frankly, I do not think that there is any oma way 
of coming up with an honest to goodness value as to the worth of a 
cone easement. I think it is almost impossible. 

Mr. Cuvporr. Thank you very much, Mr. Meier. We are glad that 
you came here and gave us the benefit of your expert advice. 

I know it was a sacrifice for you to come all the way up from 
home, but I know what you have told us will help us in working out 
the report to the full committee and to the Congress. 

I am advised by counsel that there are no further questions, and, 
of course, we will be happy to have you stay with us if you want 
to, but if you have to get back home, there is no further need for you 
to stay. Our next witness is Wilbur A. Dexheimer, Commissioner 
of Reclamation, Department of the Interior. 

Would you come up and take the witness chair, please, Mr. Dex- 
heimer ? 

Mr. Dexheimer, I understand that you have a prepared statement 
that you wanted delivered to the subcommittee. However, before 
proceeding, would vou tell us a little bit about your background for 
the record 7 


STATEMENT OF WILBUR A. DEXHEIMER, COMMISSIONER OF 
RECLAMATION, DEPARTMENT OF THE INTERIOR 





Mr. Dexuermer. Mr. Chairman, I have a degree in civil and irri- 
gation engineering, from Colorado State University. I have attended 
Cla universities, too. I have worked with cities. governments, oil 
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companies, and railroads in engineermg. I have been with the Bu- 
reau of Reclamation off and on since 1928. i have served with the 
Army Corps of Engineers during the war, and served as a consulting 
engineer to foreign governments and some domestic work, as well. 

[ was appointed Commissioner of Reclamation in 1953, the position 
I now hold. 

Mr. Cuvuporr. Would you proceed with your prepared statement, 
sir! 

Mr. Dexnermer. It has always been the policy of the Bureau of 
Reclamation since 1902 to acquire the minimum areas of land re- 
quired for the construction and operation and maintenance of the 
reservoirs on Federal reclamation projects. 

The basic act under which the Bureau operates provides for the 
reservation of public domain for reclamation purposes, as well 
for the acquisition of private lands by purchase or through condem- 
nation proceedings. In the early days of our operations, many of the 
reservoirs were constructed in more remote areas of the West on public 
domain, and much of the necessary lands was obtained through the 
withdrawal process. 

Additionally, many of the reservoirs constructed prior to World 
War II had little or no flood-control space requirements above the 
conservation storage. 

Following World War II large projects were started in the Mis- 
sourl River Basin and in other areas having a higher percentage of 
agricultural lands in the reservoir area than those farther west in less 
settled valleys. 

In the Missouri River Basin we were faced with acquisition of 
land in private ownership in many reservoir areas. A small portion 
of the Jands along river bottoms was under irrigation and other areas 
were dry-farmed or grazing lands. 

This raised the question as to our procedure in acquiring lands in 
this and other areas where private ownership and use would affect 
costs and acquisition. 

We determined that costs could be decreased by obtaining only the 
minimum land to meet the project needs; also, that there would be 
less disruption to the people and economy of the area if, where prac- 
ticable, lands could be retained by the owners and kept on local tax 
rolls. In many cases, all these objectives could be achieved by ac- 
quiring flowage easements instead of fee title. Consequently, instrue- 
tions were issued in 1948 to acquire flowage easements wherever 
possible. 

A few words of explanation as to how Bureau of Reclamation res- 
ervoirs are usually operated might be helpful. The storage space in 
reclamation reservoirs is generally allocated to 4 or 5 fundamental 
purposes. The dead-storage pool is that portion of space—some- 
times allocated to sedimentation—from which no water can_ be 
physically drawn. 

The conservation pool is that portion of space allocated to the 
storage of water for irrigation or municipal and industrial supply, 
power production: fish, wildlife, and recreation requirements. 

The flood-control pool is that additional space allocated to control 
of high runoff that may occur within the watershed. Space alloca 
tions In some instances may also inelude a surcharge pool for addi- 
tional flood regulation. Under normal reservoir operating proce- 
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dures, the flood-control pool and surcharge pool are operated under 
joint agreement with the Corps of Engineers for control of down- 
stream flood disc harges. These pools are generally evacuated in a 
relatively short time ‘after the high runoff season. 

Water is taken from the conservation pool only for specified pur- 
poses and generally requires an entire season for evacuation. In the 
larger holdover stor age reservoirs, the conservation pool may contain 

water for several years’ operation. 

The upstream area and the high-water area around the reservoir 
used for flood control often are not inundated except for short periods, 
and in some years water does not reach these areas at all. This land, 
therefore, is quite useful for stock grazing in many cases. It is par- 
ticularly valuable to an owner who “has adjacent lands—our easement 
acquisition policy is particularly adapted to cases such as this. 

The Interior-Army joint land- acquisition policy is essentially the 
same procedure followed by Reclamation since 1948. Operations un- 
der the joint land-acquisition policy adopted in October 1953 have been 
very satisfactory insofar as the acquisition of lands or interest in lands 
for reclamation activities are concerned. 

The basic Reclamation Act of 1902 did not provide for the acquisi- 
tion of lands for collateral purposes. The Bureau of Reclamation has 
cooperated with State and Federal agencies in planning and making 
provision for other uses of reservoir areas. We have sought and ob- 
tained legislative authority for adding public-access facilities, mitiga- 
tion of damage to and enhancement of fish and wildlife in many areas. 

We have provided means whereby many of our reservoirs have 
become nationally famous fishing spots. Fish and game refuges, 
National and State recreation areas, are established at many reclama- 
tion areas. 

We have provided commercial and sport fish hatcheries and have 
cooperative agreements with various States for their operation. 

We have cooperative agreements with the National Park Service, 
the Forest Service, and many States and local political subdivisions to 
operate, maintain, and improve recreation areas around our reservoirs. 

The numerous problems pertaining to the acquisition of lands for 
reclamation purposes, including good public relations, have been of 
considerable concern to us for many years. The military departments 
are authorized to pay, under certain conditions, the moving expenses 
of landowners in the case of their public-works projects. Such author- 
ities have not been made available to the Department of the Interior, 
but legislation to accomplish this has been introduced. I believe that 
legislation along such lines would enable us to more readily negotiate 
contracts for the purchase of lands. 

Mr. Cuuporr. Do you have any questions, Mr. Indritz? 

Mr. Inprrirz. Mr. Dexheimer, you indicated in your statement that 
prior to World War II the reservoirs constructed by the Bureau of 
Reclamation had little or no flood-control space requirements above 
the conservation storage. 

Could you tell us how many reclamation reservoirs constructed since 
then do have flood- —— functions? 

Mr. Dexuetmer. I do not know the number, but nearly all of them. 
I would say that those that do not have flood-control allocations are 
comparatively few, since World War II. 
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Mr. Inprirz. In providing flood-control functions for the reservoirs 
previously established, did you acquire additional lands to take care 
of the flood-control space requirement ? 

Mr. DexHermer. Generally, we acquired lands to take care of all of 
the project purposes, including flood control, where it was appropriate 
and, of course, some of our reservoirs, prior to World War II, did have 
flood-control allocations, and space provided, and we did acquire the 
lands for those. 

Mr. Inprirz. When you acquire those additional lands, did you 
utilize the 5-year flood line, or the 300-foot line, under the new policy ? 

Mr. Dexueimer. In—I think 1948 was the first time that the 300- 
foot above the normal high water was specified; generally speaking, 
we exceed that, because we go to the land boundaries, or in some cases, 
to the ownership, extending beyond the 300-foot line, so I think in 
every case you will find that the 300-foot line is a minimum, and 
generally we acquire quite a bit more than that beyond the high-water 
line. 

Mr. Inpritz. In a shallow basin area, the 300-foot line might not 
take you as far as the 5-year flood line. Is that not so? 

Mr. Dexuetmer. That is a possibility, and particularly in flat coun- 
try, but our takings for flood-control purposes is for the design flood, 
which would normally include the 5-year flood, or greater taking. 

Mr. INprrrz. But you do not take in fee to the project- design flood 
line, do you? 

Mr. Dexuermer. Generally speaking, yes 

Mr. Inprirz. You do take in fee-simple lands to the project-design 
flood ? 

Mr. Dexuermer. I think that you will find that generally speaking, 
the larger proportion of the taking is in fee beyond the project-design 
flood, simply because of ownership, subdivision boundaries, and prac- 
tical considerations. However, the 300-foot may be a minimum. 

Mr. Inprirz. Is not the flood-control storage space at the outer 
boundaries of the reservoir area? 

Mr. Dexuetmer. That is correct. It is in the upper elevations of 
the reservoir. 

Mr. INprirz. If you take in fee simple to the project flood-control 
design line, where would you have occasion to exercise the easement 
taking ? 

Mr. Dexueier. Generally speaking, the easement taking in our 
reservoirs is confined to specifie pieces of property, peshape in the 
upstream higher elevation end of the reservoir, where the land might 
only be flooded on very occasional high runoff periods, and only for a 
brief period of time, or in those fingers of a reservoir that go out 
into valleys, where the same condition would occur. 

(The map of the Keyhole unit, Missouri River Basin project, facing 
this page, was transmitted to the subcommittee, along with eight 
other maps, by the Under Secretary of the Interior on June 11, 1957. 
This map is illustrative of the actual land-acquisition practices of the 

sureau of Reclamation for reservoirs with flood-control storage. The 
eight other maps and additional materials submitted at the same time 
relating to collateral use of reservoir area lands may be seen in the 
subcommittee files. ) 
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Mr. Inprirz. Would the project design flood line be above the 5- 
year line’ Could it be a 10-year flood line or 20-year flood line / 

Mr. Dexnermer. It could be. It depends to some extent on the 
nature of the river, the determination as to the difference between a 
5-year flood and a project design flood. They might vary. 

Mr. Inprrrz. If in a particular reservoir the project design flood 
line would be, let us say, at the 25-year line, would you take in fee 
to the 25-year line / 

Mr. Dexuermer. I would like to ask some of my staff who are here 
who are more familiar with details as to the difference between the 
5- and 25-year period, to answer that, if I might. 

I have Mr. Don Mitchell and Mr. Reed here from my staff, who 
are more familiar with the details of those lines on the maps. 

Mr. Cuvporr. You can feel free to ask any assistance that you care 
to to help us develop the facts. However, ple: ise ask them to identify 
themselves for the record before they answer. 


STATEMENT OF DONALD S. MITCHELL, CHIEF, LAND AND WATER 
BRANCH, IRRIGATION DIVISION, BUREAU OF RECLAMATION, 
DEPARTMENT OF THE INTERIOR 


Mr. Mrrcnent. My name is Donald S. Mitchell. I am Chief of 
the Land and Water Branch, Irrigation Division. 

In reply to the question, if I understood it correctly, the 5-year 
flood line in most instances comes rather closely to our conservation 
pool elevation. Of course, you have to understand that that may 
vary, depending on the runoff of the watershed, but normally in acqui- 
sitions by the Bureau of Reclamation, we adhere to the conservation 
pool line rather than the 5-year flood frequency line. Actually they 
are somewhere near the same elevation. 

Mr. Dexnermer. I think to clarify it a little bit, Mr. Chairman, our 
reservoirs are built primarily for conservation of water, and to the 
greatest extent practicable, we build the reservoirs to contain the maxi- 
mum amount of water that our hydrology studies show are available 
in that river, or in that watershed, and, therefore, the difference in 
the flood-control operations is quite marked from that in purely flood 
control works, or reservoirs. 

Mr. Inprtrz. Mr. Dexheimer, I had understood that the policy pro 
vides for acquisition of easements above either the 300-foot horizontal 
line or the 5-year flood line, and I thought I heard you say a short 
while ago that you do buy in fee simple up to the project design flood 
line. 

It was also my understanding that the flood-control space is super- 
imposed on other space, and is at the higher elevation. 

Do you follow the policy of acquiring in fee simple beyond the 
5-year flood frequency, or, I should ask, do you buy in fee simple up 
to the project design flood line ? 

Mr. Dexnermer. My answer to that was this: That while the policy 
is a guide, in many cases—I think in the majority of takings for a 
reservoir or for our reservoirs—we will take in fee simple quite a bit 
beyond the 5-year flood line because of practical considerations of 
dividing that on land division lines of 40 acres or such matter, or by 
ownership, and the complications that we might get into if we ereiea 
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a man’s property, only taking to a certain 300-foot line, which might 
be an irregular line across a tract of land, leaving the other part in 
his ownership, so that quite often—and in the majority of cases—we 
would take fee title beyond the normal 300-foot line defined in the 
policy. 

Mr. Inprirz. Would it go to the project flood line, or would any 
taking beyond the 300-foot line be based largely on the ownership 
criteria ¢ 

Mr. Dexuermer. Well, there are so many criteria for determining 
what is the proper taking in any individual instance or on any one 
reservoir, that it cannot be quite simplified to a project flood, whether 
it be the 5-year flood or some other criteria. 

There are such problems as I mentioned as to severance of the 
property from others, the irregularity of a tract, that it would not be 
practical to divide the ownership, and then there are many other 
things such as borrow areas for earth or gravel or material that we 
might want to use in the construction. 

There are other problems such as siltation in certain areas that we 
think it would be much better to acquire fee than an easement, simply 
because we may, in the upper reaches of the reservoir, completely 
cover that land with silt by water washing it down, depositing it in 
the upper reaches. 

Then on the other hand, there are certain instances maybe in the 
same reservoir where it is better to acquire only an easement, and let 
the owner retain possession and use it for grazing purposes, for farni- 
ing, or for other features, depending on the individual cireumstances, 
SO that I think it would be most difficult to set down a hard and fast 
rule and say we are going to do it this way or another way. 

Mr. [Nprrrz. Mr. Dexheimer, in the material that we got from 
Under Secretary Chilson yesterday were data and maps concerning 
8 or 9 reservoirs. According to the data submitted to the committee 
there are approximately 15,000 acres acquired in easement. Is that 
the total amount of easements in lands acquired by the Bureau of 
Reclamation ? 

Mr. Dexuermer. I do not know. I suspect that you are talking 
about only those reservoirs on which information was furnished ? 

Mr. Inpritz. Yes, sir. 

Mr. Dexnermer. So that would not necessarily be a total at all. It 
is only for those partic ular reservoirs. 

Mr. Inprrrz. The committee asked for information as to reservoirs 
with a storage capacity in excess of 30,000 feet. There may be other 
reservoirs. 

Mr. Dexuetmer. I recognize that the committee asked for all reser- 
voirs over 30,000 acre-feet capacity of storage. That would involve 
something over 140 reservoirs since 1902. In the very limited time 
that we had available to us to prepare material we endeavored to 
pick out typical examples of our reservoirs and get information to 
the committee which would in general show the policy and the typical 
conditions. That was all we were able to obtain. 

Mr. Inpritz. These 15,000 acres do not constitute the total acreage 
obtained in easement by the Bureau ? 

Mr. Dexuermer. I think that figure relates only to the material 


which was sent to you on the reservoirs that were mentioned in these 
data. 
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Mr. Inprirz. Would it be too difficult for the Bureau to provide the 
committee with an approximation of the total acreage obtained in 
easement by the Bureau since October 12, 1953? 

Mr. Dexuermer. After considerable research in our regional proj- 
ects office I think we could obtain that material. We think that the 
material we have given you is typical of that and, if applied gene 
erally to the area obtained since 1953, would approximate the same 
percentage, so I do not believe that we would gain anything by going 
into further studies other than to extend these and extrapolate them, 
if you please. That is about the general magnitude percentagewise. 

Mr. Cuuporr. Mr. Dexheimer, you are talking about the volume of 
the work involved. How many reservoirs were acquired in the last 
4 years? Did you acquire so many of them that it requires a magni- 
tude of research to determine various costs ? 

Mr. Dexnermer. For the reservoirs since 1953 it would take a little 
time to go to our regional offices and places where that work is decen- 
tralized and handled and collected. We did not have the time to do 
it in the time given. 

Mr. Cuuporr. You mean there is no master file in Washington and 
if you want to determine the cost of an easement, we will say, in North 
Dakota, you have to send out to North Dakota to find out what it 
costs? 

Mr. Dexuermer. That is correct. We are decentralized that way. 

Mr. Cuuporr. Do you not think it would be good business practice 
to have a master file in the Washington office of the Bureau of Recla- 
mation ? 

Mr. Dexuetmer. No, sir: I do not believe that we would be justi- 
fied in the expenditure of duplicating our records in any way that is 
not necessary to our management. We have control over the policy 
and we review the methods and review individual cases. I think that 
serves our purpose adequately. 

Mr. Cuuporr. Do you have teletypes in your regional offices ? 

Mr. Dexuermer. Yes; we do. 

Mr. Cuuporr. It appears to me that it would be of value to the sub- 
committee to get the information into the record. What I think we 
ought to have is how much easement land was obtained by the Bureau 
of Reclamation since October 1953. T think that if vou sent out tele- 
types you probably could have that back by airmail in 2 or 3 days. 
They probably can pick it up out of their record immediately. They 
would not have to make a search or study of the records to determine 
how much land was acquired; would they ? 

Mr. Dexnerer. T think they would, Mr. Chairman. 

Mr. Cuvpvorr. If they would have to do that I certainly do not want 
to criticize the Bureau of Reclamation but I think somebody ought to 
set up a system so they could tell you that in 2 minutes. I do not know 
why they could not have a master file with a summary on the outside 
of the file and all you would have to do, if they acquired 3 or 4 or 5 or 
10 reservoirs since 1953, would be just to multiply the 10 figures and 
you would know the number of acres. You know how many acres 
you have in each project; do you not ? 

Mr. DexHermer. We do not have those records here. 

Mr. Crruporr. I mean your district offices would know. 

Mr. DexHermer. Yes. 
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Mr. Cuvuporr. They would know how much was fee simple and 
how much was flowage easements; would they not? 

Mr. Dexuetmer. Yes; they could tabulate that. 

Mr. Cuvuporr. How long would it take for them to tabulate that? 

Mr. Dexnetmer. For the reservoirs that we have it took about a 
week, and I think they could tabulate the other in about an equal 
amount of time. 

Mr. Cuuporr. I think you ought to let us have that. Will you 
request your district offices to supply that information ? 

Mr. Dexuetmer. Yes, but the counsel mentioned all of our reser- 
voirs of over 30,000 acre-feet and that back to 1902. I doubt if we 
would have records on some of those. 

Mr Cuuporr. We only want those acquired after 1953. We are 
trying to find out what the situation is since the change of policy. I 
think the ch: ange of policy took place in 1953 and we want it only 
from the date of the change of policy. October 1953 I think is the 
month. 

Mr. Dexnermer. I might point out, of course, that there was no 
change in our acquisitions. We were taking easements prior to that 
time, as pointed out in my statement, since 1948. 

Mr. Cuuporr. August 1949, was it not August 1949, that you 
started taking easements in some cases and fee in other cases? 

Mr. DexHEIMeEr. Yes, sir; that is correct. 

Mr. Cuuporr. August 2, 1949, I think is the date. 

Mr. MitcHetu. You only want the information, though, since 1953. 

Mr. Dexnetmer. Since October 1953; is that correct ? 

Mr. Cuuporr. Since August 2, 1949; while you are getting it I 
think you ought to include that period. That is 8 years or a little less 
than 8 years. 

(The information requested may be seen in the subcommittee files. ) 

Mr. Inpritz. Mr. Dexheimer, in the statement which you presented 
to the subcommittee a few moments ago you stated: 

We determined that costs could be decreased by obtaining only the minimum 
land to meet the project needs, 

Do you mean by the phrase “minimum lands” the amount of land 
or the interest in land? 

Mr. Dexuermer. We mean both in that case; another thing the 
committee may not be fully aware of is that the Bureau of Reclama- 
tion is required and does return to the Treasury of the United States 
the costs of its projects, at least 90 percent of it. The beneficiaries 
of our projects are required to pay those costs unless they are specifi- 

ally exempt or made snnhindédndiie by acts of Congress. When 
you are faced with the farmers having to pay the costs of a project 
you try to hold those costs to a minimum because they do not like 
to pay back any more than is necessary. That is a little unusual, 1 
think, in Government operations. The Bureau of Reclamation is 
operating under unusual laws, I think. Those things should be under- 
stood in any interpretation of our procedures or polici ies. The pri- 
mary thinking behind that is reduction of the cost. 

Mr. Inprrrz. Were any studies or analyses made as to cost data 


in terms of acquiring fee or flowage easement, prior to August 2, 
1949? 
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Mr. Dexuermer. Not that I know of. Of course, I was not involved 
in that work at that time. 

Mr. Inprirz. Were any such analyses or studies made prior to Octo- 
ber of 1953? 

Mr. Drexuerver. I am sure that there were on every individual 
area where it seemed at all practical to minimize the amount of land 
taken or to minimize the cost. Those things were certainly studied at 
the project level to make a determination as to whether it should be 
taken in fee simple or by easement. There were also studies made 
before a project is even submitted to the Congress for authorization 
as to the costs of acquiring land, based on those field studies. 

Mr. Inprirz. Were those studies considered by the officials who 
adopted the policy of October 1953? Do you know whether they were 
considered ? 

Mr. Dexnerer. I was not involved in the determination of that 
policy except I am quite sure that the Bureau of Reclamation’s policies 
applied to our reservoirs beginning in 1948 were entirely consistent 
with the policy and had been carried on for several years as a means 
of keeping the costs down primarily in our case and certainly must 
have been given some weight, although I was not in a position—— 

Mr. Iyprirz. Do you know how muc ch less the price for an easement 
is than the price that would be paid for the same land if aequired 
in fee? 

Mr. Dexuermer. There again it would be entirely erroneous to make 
a general statement on it as a fact because each individual case could 
vary. However, our experience has been that an easement costs from 
50 to 75 percent of the fee simple title, depending on the individual 
circumstances. As a general average I would suggest perhaps 50 to 
60 percent. 

Mr. Inprirz. The figures which were presented to the subcommittee 
with the letter of June 11 by the Under Secretary cover some 8 or 9 
projects. Do you consider that these are representative figures from 
which we can derive at least general conclusions ? 

Mr. DexHermer. Yes. 

Mr. Inprirz. Because the data came to us just yesterday the staff 
did not have an opportunity to analyze these figures fully, but last 
night I did go over the data that were presented. Of the nine reser- 
voirs as to which data were presented, no easements are shown to 
have been acquired in Palisades, Casitas, Parker Davis, and Horse 
Tooth, thus leaving five reservoirs with data as to easements, namely, 
Cascade, Heart Butte, Keyhole, Kirwan, and Monticello Reservoirs. 
Because of time limitations I have not fully made comparisons of the 
figures, but I did notice that as to Cascade the easement acreage was 
7,636.89 acres, that the fee value per acre was $29.75, and that the cost 
of the easement per acre was $29.04, thus leaving a difference, or sav- 
ings, for easement of 71 cents per acre. I have not yet computed the 
percentages but that looks like almost 100 percent for those 7,637 acres. 

On Monticello there were 946 acres where the acquisition of the 
sasement had been completed. The fee value per acre was $21.37. The 
easement cost per acre came to $15.99. That appears to be approxi- 
mately—— 

Mr. Cuuporr. 55.38 difference. 
Mr. Inprirz. That is about 75 percent. 
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On Keyhole, involving 2,350 acres, the fee value was $14.75 per 
acre, and the actual cost of the easement shown was $17.01. That 
makes it approximately, speaking very roughly, 115 percent. 

On Kirwan, covering a little over 3,000 acres, 3,019.92 acres, the 
percentage appears to be about 50 percent. 

On Heart Butte, covering 1,413 acres, the percentage appears to 
be approximately 45 percent. 

As I have indicated, I have not had the opportunity to complete the 
computation in terms of percentages, but again speaking rather 
roughly, if we added up the total area acquired in easements and tried 
to find the ratio it would come pretty nearly to 80 percent. 

Are there additional easement purchase areas that perhaps ought 
to be considered before we draw any conclusions from these figures 
or are these figures representative ? 

(The staff computation is as follows :) 


Tabulation of fee versus easement costs on Bureau of Reclamation projects 
(prepared by subcommittee staff based on data submitted by Bureau of 
Reclamation ) 


Total area | Appraisal of Difference 
acquired in | fee value of | Cost of ease- between 
Name of project easement | land ac- ment value of fee 
acreage) | quired in and cost of 
easement easement 


Cascade Reservoir, Boise project 7, 636. 89 | o221, 2 $221, 780 $5, 420 
Heart Butte Reservoir, Missouri River Basin 
project 1, 413.03 15, 5 , 75s 8, 840 
Keyhole Reservoir, Missouri River Basin 
project 2, 350). 41 34, 66% 39, 985 5, 323 
Kirwan Reservoir.2 Missouri River Basin 
project 2, 474. 38 250, 71: 5, LL 135, 601 
Monticello Reservoir,’ Solano project 946. 03 216 5, 1: 5, 086 
Overall total 14, 820. 74 JAS, SRS < , os 149, 624 
Overall aver al 


Difference Ratio of 
Easement between easement 
Fee value cost (per fee value cost to fee 
(per acre acre ind ease- appraisal 
ment cost percentage 

per acre) 


oi Boiss project 
rvoir, Missouri River Basin 


River Basin 


\ v ump n for tracts combining both fee and easement, for which 
e data are not available, were included in the figures furnished by the Bureau of 
luded here 
in easement were deleted. 


Mr. Dexuetmer. I think the figures that you have just read substan- 
tiate the statement that I made, that no general cone ‘lusions on an over- 
all picture can be drawn nor can they be drawn from analyzing a 
few reservoirs because conditions v ary considerably. It could very 
well be that on these differences in prices peculiar circumstances as to 
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ownership boundaries would be involved, severance damages in taking 
that land from other land, and perhaps improvements that would have 
to be removed in the case of easements in some cases would raise the 
amount which had to be paid for them. There are so many factors 
that it would be certainly impractical to generalize without knowing 
the individual circumstances of each particular one. 

You see there you have a relationship, as you read them, as I recall, 
where the easement value was 45 percent of the fee value up to 100 
percent, practically. You have that wide a variation, of course. If 
you added up acreage and costs and tried to arrive at a percentage, I 
do not know whether you re arrive at 50 percent of 80 percent. 
You indicated it might be 80. I do not think you could arrive at a 
generalized figure by adding those and taking an overall percentage. 

The other thing involved, of course, is the question of rising prices 
for land in the interim, the difference in timing as to when these 
things might be acquired, and the difference in area of productivity 
of the lands which you are getting in fee, and perhaps the time of year 
when crops were in, or something of that kind. 

There are so many things involved that it would be impractical to 
add up those figures and to say this shows that easement was 80 per- 
cent or 50 percent or 45 percent of the fee value. It has to be ana- 
lyzed on a different basis. 

However, you will note that I still think those are typical examples 
and are adequate for determination of the policies and the methods 
that we are using. Those are typical and could be extrapolated but 
not on the basis that you are proposing, by adding acres and dollars 
and just extrapolating those to apply to a certain number of acres of 
easement or fee simple. which we have taken in other areas. 

Mr. Inprirz. You did indicate in your statement that one of the 
criteria upon the basis of which the easement policy was adopted was 
the determination that costs could be decreased by taking an easement 
interest in the land rather than fee simple. Does not this prelimin- 
ary analysis of the cost data indicate that there is not a great deal of 
saving? 

Mr. Dexnermer. No, sir; I think it indicates just the opposite. 

Mr. Inpritz. At Cascade, which involved over 7,600 acres acquired 
in easement out of the approxim: itely 15,000 acres acquired in fee 
and easement for the reservoir on w hich figures were furnished to us, 
in other words, about half, the total saving was 71 cents per acre. 
That is the difference between $29.75 fee ralue and $29.04 easement 
cost. The amount of saving is fairly small. The cost of the easement 
is almost 100 percent of the fee cost. 

Mr. Dexuermer. That could be in certain reservoir areas under 
certain ownership patterns, crop patterns, and other conditions, and 
again depending upon the amount of damage that you might do by 
flooding that land and the frequency and all of those things. It could 
run up ¢ almost to 100 percent of the fee taking. 

Mr. Inprirz. Are you familiar with the Cascade Reservoir ? 

Mr. Dexuermer. No, I am not familiar with that particular area. 

Mr. Cuvuporr. In round figures how much do you think you have 
saved over a period of years or in any given year in the purchase of 
easements rather than fees ? 

Mr. Dexuetmer. Of course, Mr. Chairman, you would have to make 
certain assumptions there as to how many reservoirs you were to be 
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involved in. I would say that where it is practical to take ease- 
ments—I think you will find from our records that we do not follow 
a uniform practice even in any one reservoir—where we do take ease- 
ments rather than fee title, our estimated savings are 50 to 60 percent. 

Mr. Cuvuporr. So far in the figures that we have received from the 
Bureau we do not see that. I cannot see that. Giving you every 
benefit of the doubt, reading the evidence in its most favorable light 
toward your side, I cannot see it. Maybe it is because I do not know 
enough about the subject matter, but to my way of figuring, dollars are 
dollars. 

If you save 71 cents an acre by taking a flowage easement rather 
than by taking a fee, what percentage of that ground will you lose as 
far as recreation areas are concerned? You will lose all of it, will you 
not, except the access road places ? 

Mr. Dexnermer. Yes; that would be true. 

Mr. Cuuporr. As a result there would be some income lost from the 
operation of these projects / 

Mr. DexHetmer. We get no income from recreation. 

Mr. Ciruporr. Where you have a concessionaire he pays rent of some 
kind, does he not ? 

Mr. Dexnhermer. Generally speaking, those things are operated by 
other than the Bureau people. If they are operated by a State or 
county the rent that they get from the concessionaire is not nearly 
enough to pay the operating costs. So I think generally speaking 
there would be no appreci: able revenue from leasing for recreation 
purposes. 

Mr. Cuvuporr. As a matter of fact, you cannot measure those values 
in dollars and cents. The value of the right to hunt, fish, picnic, swim, 
and boat is pretty hard to measure as a matter of dollars and cents; 
is it not ? 

Mr. Dexnermer. That is correct. It is one of the things that I be- 
lieve we need a great deal more of. 

Mr. Cuuporr. Is it not worth 71 cents an acre to have more recrea- 
tion areas ? 

Mr. Dexnuermer. If the price was that I would say, very definitely, 
“Yes.” Mr. Chairman, I should make clear, the Bureau of Reclama- 
tion has done, at least since I have been head of it, everything we 
could to cooperate and to work out in our planning areas for fish and 
wildlife enhancement, improvement, and mitigation of damage. We 
have worked out agreements with the Federal bureaus involved in 
these areas. We have many agreements with States and State agen- 
cies for operation of recreation areas, with State fish and game com- 
missions for improvement and enhancement and operation of fish and 
wildlife resources. Many of our reservoirs are at least partly dedi- 
cated to game refuge areas. We have sought and obtained legislation 
consistently on any project that has values for fish and wildlife or 
recreation, and we have made our land around the reservoir area avail- 
able for those purposes. We have sought nonreimbursable funds to 
providethem. Wehavea marvelous record, I might say. 

Mr. Cuuporr. I am not denying that. I am ‘only saying, in view 
of what I have heard from Mr. Leffler, who comes from my home 


State, who has a egecam all over the State of Pennsy a of being 
one of the most fe 
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probably comparable to Mr. Gifford Pinchot, who the people of Ore- 
gon thought so much of that they named a national forest after him 
in Oregon. He said that as a result of this new policy there will be 
fewer and fewer recreation areas. I say to you that you cannot meas- 
ure that value to the people of the United States. If you can show 
me where you could save a million or 2 million or 5 million dollars: 
under the new policy or $20 million, I would say maybe we have to 
balance the equities. We look over these figures and we find 71 cents 
an acre. As a matter of fact, we find Keyhole cost $14.75 for fee 
value and $17.01 for easement costs. That is $2.26 an acre more to get 
an easement than to get a fee. I am just trying to turn it over in my 
mind. 

As I say, I am not going to decide definitely until I hear all of the 
people who want to talk tous. We are going to have not only Govern- 
ment departme nt officials, but next week we are going to have Mem- 
bers of Congress, conservationists, fish and wildlife people, and plain, 
ordinary citizens, to tell us about this thing. I do not think it is just 
a question of dollars and cents. I think it is really a question of values 
to the people of the United States. 

It might be after we get all through that this new policy might 
prove to be the best. I would not want to make up my mind at this 
point, but I would say to you as far as I have heard, I am having a 
very difficult time trying to give any of the equity to the other side 
of the case, that is, the side that allows you to buy flowage easement 
rather than buy the land in fee simple. 

Mr. Dexnermer. Mr. Chairman, I would like to elaborate on that 
statement, if I might. 

The policy has not affected and in fact we have increased the amount 
of land that we get. We have urged on the Congress repeatedly allo- 
cations in our projects to fish and wildlife purposes and recreation. 
We have obtained authorizations in a great many of our projects for 
those particular purposes. This policy does not limit us in any way 
in providing those lands for those purposes. The State and the Fed- 
eral agencies concerned with fish and wildlife and recreation are all 
working together with us on planning these projects early in the game 
before we present them to Congress. We make a determination ahead 
of time as to proper uses for the recreation, fish and wildlife, and 
similar purposes. We write that into our report. We urge that to 
the Congress, and we have been successful in obtaining it. 

I would like to elaborate a little bit, if I may, on our relations with 
Mr. Leffler and his department. You may have missed in Mr. Lef.- 
fler’s statement this morning that so far as the Bureau of Reclama- 
tion was concerned he was very happy and pleased with the way we 
managed these things. Coming from him, I consider that a wonder 
ful statement and certainly it is in line with the policies which I have 
been trying to follow for the past 4 years. I would like to- 

Mr. Cuvuporr. Mr. Dexheimer, I want you to know that the Bureau 
of Reclamation is not on trial. What we are trying to do is to get 
facts from you as to what is going on and how you are doing it. We 
are not criticizing you and I am not criticizing you. What we are 
trying to find out is whether, first of all, the old policy is better than 
the new policy, or vice versa. Assuming that the new policy saves 
X number of dollars to the taxpayers, is that worth what it costs as 
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far as the depriving of the people of the United States of recrea- 
tional facilities under the Flood Control Acts of 1944 and 1946 and 
the Coordination Act ? 

Mr. Dexunermer. Mr. Chairman, the policy itself, I think, is plenty 

broad enough to provide all of the land, whether it be in fee or in 
easement, that we have found at least so far is necessary, with the 
junntietietn that we must go to Congress on each individual project and 
get in the legislation authority to acquire land for these specific pur- 
poses over and beyond the normal irrigation purposes. We must 
have in order to 

Mr. Cuvuporr. | am somewhat of a lawyer myself. I am convinced 
that if you buy the land in fee you can turn it into recreational facili- 
ties. If you take an easement all you can do is get what your ease- 
ment says you get, a flow over that land. It is not a question of 
policy. It is a question of law. You cannot do with easement land 
what vou can do with fee land. That is No. 1. 

I do not think the people are so happy. If you would see the 
number of people who are going to come here next week and tell us 
what the problems are under the new policy—and I hope you will be 
able to come and sit with us next week and listen to it—I think you 
would probably learn how some of the organizations feel about the 
new policy. We also are going to have Members of Congress who 
are going to tell us how this policy is affecting their districts. They 
are from both political parties. They are not from either one alone. 
I do not think the system is as good as you say it is. 

Mr. Dexnermer. Here is oar problem. Under any of those laws 
we do not have authority without specific legislation to acquire land 
beyond what is needed for project purposes. In our project pur- 
poses, in specific instances, we do include additional land over and 
beyond that for recreation or fish and wildlife purposes. 

Mr. Cuuporr. That is not the subject of this discussion. T feel, too, 
that you should not take any more land than you need, but I feel so 
far from what I have heard—of course I may change my mind as we 
go along—that that is not the question. The question is, Should you 
take it in fee or should you take it by way of easement ? 

Mr. Dexnermer. That, Mr. Chairman, I believe is a proper deter- 
mination to be made on the site after consultation with the conserva- 
tion and Fish and Wildlife people as to what they think is a proper 
development of that particular reservoir. 

Mr. Cuuporr. That is a wonderful formula and I want to congratu- 
late you for it, but they do not follow it. 

Mr. Dexnerer. That is exactly what we are following in the 
Bureau of Reclamation. 

Mr. Cuvuporr. When you give us your figures for the number of 
projects ac quired since 1949, will you also give us the date of the con- 
ference with the Fish and Wildlife and what they decided about this 
thing? One thing, for sure, it was not done at Whitney and Benbrook. 
We know it was not done there. 

(The information requested may be seen in the subcommittee files.) 

Mr. Dexuermer. Those do not happen to be Bureau of Reclamation 
projects and I would like to point out to you that both in the Washing- 
ton office and in the field, on every project we are planning we are 
continually consulting with conservation groups and with State and 
Federal agencies. I might cite, Mr. Chairman, if I may, since 1955 
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we have received authorization for several projects in which very 
substantial provision was made for improvement of fish and wildlife 
and conservation and recreation values. Those projects specifically 
are the Colorado River storage project, the participating projects, the 
four upper basin States of the Colorado Rive er; the Washoe project 
in California and Nevada; the Crooked River project of Oregon; the 
Little Wood River project of Idaho; the Washita River Basin project 
in Oklahoma; the Ventura River project in California; the " Talent 
division of the Rogue Basin project in Oregon; and the Trinity River 
division of the Central V alley project in California. We have others 

pending on which similar recommendations have been made by the 
Bureau of Reclamation. 

Mr. Cuuporr. All those projects were authorized by acts of Con- 
gress, were they not? 

Mr. Dexuermer. That is correct. 

Mr. Cuuporr. And in all those authorization acts provision was 
made for multiple purposes, was it not ? 

Mr. DexHermeEr. That is true, and more importantly from our view- 
point as water users, the costs of these things are made nonreimbursi- 
ble so the project beneficiaries do not have ‘to repay the costs. 

Mr. Cuuporr. What you are telling us is something which has 
nothing to do with the particular study we are having “here. 

Mr. Dexnermer. Mr. Chairman, I think it does have to do with 
the statement that you made that simply because we are taking some 

land in easement rather than in fee simple we are not giving full 
credit or full opportunity for the development of recre ation, fish and 
wildlife and related resources. We are. We are giving that credit 
and the proper place I think to study and provide it is in the early 
planning stages of the projects, when everyone concerned can desig- 
nate what particular values they see in this development or what harm 
they may see which they want to mitigate, and to provide in the proj- 
ect before it is authorized the means for accomplishing that end. We 
are doing just that. 

Mr. Cuuporr. It is 4 o’clock and we shall have to adjourn. 

Mr. Dexnermer. Mr. Chairman 

Mr. Cuuporr. I just want to say to you that the staff tells me that 
you have a very, very fine set of records. They tell me that you have 
comprehensive data and comprehensive maps. The staff was able 
to go through your records and get a maximum amount of material 
in the minimum amount of time ‘spent. I certainly want to compli- 
ment you for that part of your cooperation w ith us in your testi- 
mony. 

Have you anything further to ask Mr. Dexheimer? I am going to 
stop now but I want to find out whether you want him back here next 
Tuesday. 

Mr. Inprirz. Yes; I have several questions but I do not believe it is 
worth bringing him back. 

Mr. Cuuporr. Mr. Dexheimer, you will not have to come back. Do 
you wish to put something in the record ? 

Mr. Dexnermer. May T submit for your review, and if you think 
appropriate I would like to have them put in the record, articles and 
information as to the recreation facilities at some of our reservoirs, 
the booklet that we have put out encouraging people to visit and tell- 
ing them how good boating, fishing, and recreation are in our areas, 
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along with a number of articles written by recognized conservationists 
and sportsmen lauding our projects for recreation, fish and wildlife. 
If you see fit to put those in the record I think it would be appro- 
priate. You will probably hear the other side perhaps from people 
who want to object. I would like to have some on the positive side 
from the conservation work that we have accomplished and that we 
are continuing to work out. 

(The material submitted may be seen in the subcommittee files.) 

Mr. Cuvuporr. Mr. Dexheimer, I want to say that you are not on 
trial and we are not criticizing the operation of the Bureau of Recla- 
mation as far as you are operating the various recreation projects 
that you do operate. What we are trying to find out is whether it 
is better and cheaper and in the interest of all the people of the 
United States to take these lands in fee simple or by way of easement. 
Nevertheless, you leave those with us and I will have the staff look at 
them. If it is something we feel ought to be in the record we will put 
it in the appendix to the record. 

I do not think anybody can criticize the Bureau of Reclamation 
ae the job you are doing on reclamation, but you certainly cannot 
work out any recr ational facilities on flow: age-easement lands, and 
that is the point at issue. We are not criticizing you for what you are 
doing. We are trying to find out whether the new policy, the joint 
policy of the Corps of E ngineers and the Interior Department, i is in 
the best interest of the people. 

Mr. Dexnermer. To summarize briefly my views on that, Mr. Chair- 
man, the policy is entirely adequate to take care of these things. It is 
a question of application in each individual case and prior planning 
in order that these recreation, fish and wildlife values may be fully 
realized and that they be presented on that basis. In our case, of 
course, we must insist that any large values be nonreimbursable be- 

cause we cannot load that on to our project beneficiaries for repayment. 

Thank you very much. 

(In addition to information furnished prior to the hearing by the 
Bureau of Reclamation relating to cost of easements at 5 reservoirs, 
there was furnished at the same time a list of definitions of terms 
used in connection with reservoir operations and also the differing 
forms of easement language used by each of the 7 administrative 


regions of the Bureau. This material may be seen in the subcommittee 
files. ) 
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TUESDAY, JUNE 18, 1957 


House or REPRESENTATIVES, 
Pusiic Works AND RESOURCES SUBCOMMITTEE, 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:05 a. m., in room 
1501 New House Office Building, Hon. Earl Chudoff (chairman of the 
subcommittee) presiding. 

Members present: Earl Chudoff, Victor A. Knox, Charles W. 
Brownson, and Clare E. Hoffman. 

Also present: Arthur Perlman, staff director; Phineas Indritz, 
counsel; and M. Q. Romney, professional staff member. 

Mr. Cuvporr. The subcommittee will be in order. 

Members of the committee, the subcommittee is privileged this morn- 
ing to have before it Congressman William H. Avery of Kansas, who 
has a problem concerning the joint land-acquisition policy of the De- 
partments of the Army and Interior in Kansas and he has some very 


interesting information for us. Will you proceed, Congressman 
Avery. 


STATEMENT OF HON. WILLIAM H. AVERY, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF KANSAS 


Mr. Avery. Mr. Chairman and members of the Subcommittee on 
Public Works and Resources of the Committee on Government Opera- 
tions, I appreciate the opportunity to appear before this committee 
this morning as you are considering a matter that is of considerable 
concern to me and has been for the last 2 years—the joint land-acquisi- 
tion policy of the Corps of Engineers and Department of the Interior. 
You have had considerable testimony on the origin of the policy and I 
believe I have read most of the hearings that you have conducted to 
date on this problem. 

It is evident throughout the hearings that this committee has been 
dedicated to determine two things: (1) If the public interest is being 
served with the policy, and (2) if the present policy is consistent w ith 
the intention of Congress as expressed in the various flood-control acts 
as amended. 

I am not going to comment on that aspect of this policy. I am sure 
you have had an array of talent and experts to give testimony in that 
regard. With almost universal interest in rec reation today, the pub- 
lic interest will not be long neglected nor abused, if at all. The courts 
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will probably be called upon finally to determine if the policy is in 
keeping with the intent of Congress. 

I want to comment on this policy as it affects a group which has 
been only slightly mentioned in your hearings up until now. This is 
the displaced landowner. It appears from a reading of your testi- 
mony that the committee and the counsel are under the illusion that 
every landowner is an anxious seller and that his interests and rights 
must by necessity be waived in the public interest. I further gained 
the idea that the committee had the impression that the present land 
acquisition policy was universally popular with the dispossessed 
owner and at the expense of the public interest. 

I do not mean to convey the idea that I am prejudging or judging 
the Benbrook project, as I had never heard of it before the beginning 
of these hearings. I am only commenting on the policy as it has 
been applied to a project now under construction in my district, pre- 
viously referred to in these hearings, the Tuttle Creek Dam in the 
Missouri Basin. 

I am asking, Mr. Chairman, that a copy of my letter dated April 
30, 1957, to Secretary Brucker asking that this policy be modified 
in the case of Tuttle Creek Dam be made a part of the record at this 
point. 

(The letter referred to follows:) 


APRIL 30, 1957. 
Hon. Wiper M. BRUCKER, 
The Secretary of the Army, 
Department of the Army, Washington, D.C. 

DEAR Mr. SECRETARY: This letter concerns the policy of the Department of 
the Army in acquiring real estate for public work projects. In the Federal 
Register of December 23, 1954, volume 19, page 8845, it was announced certain 
tracts of land that would be inundated less than once in 5 years would not be 
acquired in fee simple, but that flowage easements would be acquired on such 
tracts. This was a radical departure from existing land acquisition policy. 

I can appreciate the intent of not acquiring unnecessary land for public pur- 
pose. By the same token, I hope you can appreciate the gross inequities that 
are resulting from the easement policy in acquiring land for the Tuttle Creek 
Reservoir on the Blue River in Kansas. 

This project was authorized in 1938 and construction was commenced in 1952 
under the old policy of acquiring all land to be inundated under fee simple. In 
other words, it is changing the rules during the game at the expense and hard- 
ship of local interests. 

Because of the rough terrain in the upper reaches of the reservoir area, 
under the easement policy landowners being displaced are having their pro- 
ductive land taken from them and left with isolated and fragmentary tracts to 
which they have no access. This prevents the displaced landowner from an 
opportunity to transplant his operation to a new and separate location. Since 
he cannot liquidate his capital investment, he cannot afford to move, but yet 
under the easement policy he is left with land not sufficient, and in some in- 
stances inaccessible, to support his necessary operation. 

In my opinion, it was not the intent of the Congress to grant Federal agencies 
authorization to formulate land acquisition policies which would create such 
gross inequities, as outlined herein. Further, I do not believe Congress in- 
tended any programs which would result in contingent benefits to the Federal 
Government at the enormous expense of a few individuals. 

The policy may have merit for some projects and be acceptable to the affected 
persons. Possibly this would be true where a reservoir area was rolling: how- 
ever, the perimeter of this reservoir is intercepted by feeder creeks and draws 
at frequent intervals, thereby isolating certain tracts of land. 

For these reasons, I invite your serious consideration for making the applica- 
tion of easement policy optional to the landowners for this project. Since it is 
difficult to graphically describe the inequities of the policy, I would appreciate 









s in 


has 
is is 
esti- 
that 
ohts 
ined 
land 
ssed 


cing 
ning 

has 
pre- 
| the 


.pril 
‘ified 
this 


57. 


ant of 
oderal 
pertain 
not be 
1 such 
licy. 

e pur- 
s that 
Creek 


n 1952 
e. In 
hard- 


area, 
r pro- 
icts to 
om an 

Since 
ut yet 
me in- 


rencies 
e such 
ess in- 
‘ederal 


ffected 
*; how- 
draws 


ipplica- 
ce it is 


reciate 








ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 219 





a personal inspection of this project by you. I am certain the inequities I have 
described would be readily apparent to you on inspection. 

I have discussed this problem in detail with Col. E. C. Adams, district engi- 
neer of the Kansas City district, Corps of Army Engineers. He is fully aware 
of these inequities and I am sure would welcome your personal inspection. 

It is hoped I may have the favor of an early and favorable reply. 
Yours very truly, 


Wo. H. AVERY, 
Member of Congress. 
Mr. Avery. I will only quote significant parts from that letter, as 
these paragraphs describe the inequities of the policy as it applies to 
this project. This is a quote from my letter to Secretary Brucker 
asking that the policy be modified. 


Because of the rough terrain in the upper reaches of the reservoir area, under 
the easement policy landowners being displaced are having their productive land 
taken from them and left with isolated and fragmentary tracts to which they 
have no access. This prevents the displaced landowner from an opportunity to 
transplant his operation to a new and separate location. Since he cannot liqui- 
date his capital investment, he cannot afford to move, but yet under the ease- 
ment policy he is left with land not sufficient, and in some instances inaccessible, 
to support his necessary operation. 


In my opinion, it was not the intent of the Congress to grant Federal agencies 
authorization to formulate land-acquisition policies which wold create such gross 
inequities, as outlined herein. Further, I do not believe Congress intended any 
programs which would result in contingent benefits to the Federal Government 
at the enormous expense of a few individuals. 


The policy may have merit for some projects and be acceptable to the affected 
persons. Possibly this would be true where a reservoir area was rolling; how- 
ever, the perimeter of this reservoir is intercepted by feeder creeks and draws 
at frequent intervals, thereby isolating certain tracts of land. 

These are not big landowners like the Texas example referred to 
previously but small farmers in the main who are being dispossessed 
from the most productive portion of their land and in many cases from 
their improvements. Yet they cannot liquidate their investments 
sufficiently to relocate. In other words, they cannot have the use of 
their land and yet they cannot leave it. 

Two basic reasons have been offered to justify this policy: (1) to 
reduce the cost of the land to the Government, and (2) to allow the 
land to remain on local tax rolls. 

Without question it does reduce the initial cost to the Government. 
In fact, in this particular project the corps has estimated it will re- 
duce the cost in the neighborhood of 40 percent, and I think this esti- 
mate would appear reasonable because I noticed in the hearings that 
the staff of the committee had estimated the easement policy would 
cost only about 73 percent of the amount that the fee policy would 
have cost for land acquisition, and I noticed the corps submitted a 
figure of possibly 55 percent that the easement would cost as com- 
pared to the cost by acquisition of the fee. 

Since the Government will also be denied the portion of revenue 
from rentals the long-range advantage of the Government is ex- 
tremely doubtful. 

It would appear to me that the policy would result in revenue to 
the local taxing units, particularly schools. When the land was pur- 
chased in fee, the local taxing units received 75 percent of the lease 
money. Under the easement policy, there would be no lease return 
from the land under the 5-year line, the land normally inundated. 
The land above the 5-year line, although it is left on the tax rolls, 































































































220 ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 


should be reduced in assessment in the percent that the easement bears 
to the full assessment of the land. The landowner would have every 
right to expect this. 

‘In the Tuttle Creek project I want to emphasize the nature of the 
terrain and the lack of access by the landowner to various fragments 
of land owned by him, not acquired by the e -or'ps. 

You will recall I mentioned this problem in my letter to the Secre- 
tary of the Army. At this point, Mr. Chairman, I would like to 
make the Secretary’s reply of June 10, 1957, to my letter to him on 
April 30, 1957, asking for a modification of this policy, a part of the 
record. 

(‘The letter referred to appears in the appendix as exhibit 6.) 

Mr, Avery. Some modification has been granted and I will quote 
the paracr: aphs describing this modification. This is r: ather technical 
but I think in view of the rather technical description given to you 
of this policy by the corps, you gentlemen can follow it all right. 
This is quoting from Secret ary Brucker’s letter. 

In general, fee title will be acquired to land lying below the 1094 contour, as 
blocked out, and flowage easements will be acquired in the areas between the 
1094 contour as blocked out, and the 1140 contour. 

1140 in this project is your flood line. 

The second part: 

Where landowners wish to have the Government acquire fee title to land 
below the 1140 contour rather than flowage easements, due to changes in normal 
farm operations arising from the Government’s planned operation of the project, 
negotiations with owners on that basis is authorized, if it is to the financial 
advantage of the Government, consideration being given to severance damage, 
loss of access, isolation of small areas, and public relations. 

The third part: 

Where a landowner wishes to retain title to his lands and it is to the financial 
advantage of the Government, a flowage easement will be acquired which will 
grant the right to permanently inundate the land to the 1094 contour, with the 
right to occasionally overflow the land between the 1094 and the 1140 con- 
tours. 

This on the face of it would appear to be an acceptable solution 
to the problem until you read the following paragraph. This is 
where we lose what we gained in the first outline. Again quoting 
from the Secretary’s letter: 

The above-stated acquisition authorization contemplates that the desires 
of the landowners, as to the estate to be acquired, will receive every practicable 
consideration. However, the Government cannot accede to the desires of some 
owners to “buy them out.” Where the Government cannot accept an owner’s 
proposal at an agreed price, condemnation proceedings will be limited to the 
lands actually required for project purposes. 

In other words, apparently for public relations’ sake they say they 
will buy out isolated tracts, but at the same time t} 1ey > concede they 
want to buy them at less than value as they will not condemn such 
tracts ; 

] would like to make a few more comments on that particular 
phase of it. It would seem to me that if in good faith they are will- 
ing to acquire these isolated tracts to which the landowner will no 
longer have access, maybe through a draw running between his base 
of operations and this tract of land we are t: alking about, the corps 
would condemn it. If there is any degree of water in the reservoir 
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which could work up this draw, the landowner might have to go 10 
miles around, conceivably, to get to this particular tract of land I 
am talking about. The corps say they will be glad to buy that out 
to accommodate the landowner, yet they will not ‘condemn it. Lf they 
want to buy it out in good faith I do not see why they would not be 
willing to condemn it, a method which we have accepted for years 
as establishing a fair value for land. 

Earlier in these hearings the committee expressed interest in public 
access and control to the conservation pool waterline. Here is a case 
where the landowners want to make it available to the corps but the 
corps is unwilling to take it for what the court will establish as a fair 
value. 

I can see no reason why the policy could not be optional between 
the 5-year line and the project line; in other words, be optional on 
the part of the dispossessed owner. In the upper reaches where the 
land would not be inundated frequently and the conservation pool 
waterline would be several miles downstream it is likely that most 
of the landowners would prefer the easement policy and much land 
left in private ownership. Nearer the dam it is probable that most 
owners would prefer to sell in fee as their land would be dissected by 
draws and feeder creeks. This would provide the needed access men- 
tioned earlier and also provide additional recreational facilities. In 
this way the displaced persons are given some degree of consideration 
and it would appear that the public interest would be enhanced. 

I would suggest another alternative. This is not original, gentle- 
men. ‘This was suggested to me by a member of the corps, but not in 
his official capacity. This would be an alternative to the present ease- 
ment policy. Proceed from the dam upstream to a point on the bank 
where the 5-year flood line rests. At this point establish a line at right 
angles to the stream across the valley. From this point to the dam it- 
self acquire all the land needed for the project in fee. From this 
point upstream to the top of the project line acquire under easement. 

I feel this plan would solve most of the valid objections by the 
landowners as well as meet the objections of the committee to the 
lessening of public interest that may occur under the present policy. 

[f the committee does complete a study of land-acquisition policy 

[ would invite your attention to many appraisal problems. Earlier 
in the hearings testimony showed th: it for one project the cost of the 
fee was 164 percent of the appraisal. Why should a citizen have to 
sacrifice 25 percent of the value of his land to defend it against the 
right of eminent domain? For large and valuable tracts of land and 
other property m: aybe there is no other way. However, for the old 
folks who own only a small cottage or a small farm it does not seem 
necessary to confound their natural frustration at having to move by 
forcing them into court to get a reasonable value for their home. 
There should be a better procedure. 

[ thank you, Mr. Chairman and members of the committee, for 
your time and your attention. If there are questions I would be very 
happy to answer them. 

Mr. Cuuporr. Thank you, Congressman. The letters that you 
want to attach to your statement we will be very happy to place in 
the record if there is no objec tion. 

Have you any questions, Mr. Knox? 
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Mr. Kwox. Mr. Avery, relative to the value of land isolated because 
of the purchase of the property, does the Government at any time 
offer any damages to the landowner because of the fact that he is 
unable to get access to it ? 

Mr. Avery. In theory, of course, Mr. Knox, that is taken into 
account when the easement is established, because that damages the 
land further by making it inaccessible to him. That i is, if it is s below 
the project line. If it is above the project line, of course that should 
be taken into account. 

Mr. Knox. I noted in your testimony you said that sometimes it 
was necessary for the landowner to travel some 10 miles to go around 
a backup stream from the dam. 

Mr. Avery. Excuse me. That is projecting this forward. This 
project is not completed yet, but that would be the end result. Under 
the procedure which is being followed at this time, that is the way 
it would end up. 

Mr. Knox. May I inquire as to the attitude of the general public in 
your particular area concerning the purchase in fee title or the ease- 
ment policy ? 

Mr. Avery. It is not a clear-cut yes or a clear-cut no. That is why 
I suggested that I think there might be some modification of the 
policy which would make it work and not infri inge on the public 
interest and also make it more acceptable to the displaced persons. 
As I pointed out in my statement, when you get above the conserva- 
tion pool or the 5-year line, anything in the valley above that, the 
easement policy is not too distasteful. Let me say it that way. "But 
from that point on down to the dam site on the elevation between the 
conservation pool or your 5-year line and your project line, that is 
the area which is considerably cut up and left fragmentary, and that 
is where they would like to sell out. 

Mr. Kwox. I believe you have a State conservation commission in 
Kansas; have you not? 

Mr. Avery. Not by that name. We have a fish and game commis- 
sion, Mr. Knox. Would that be what you are referring to 

Mr. Cuvuporr. That is the same thing. Each State has a fancy 
name for it. 

Mr. Knox. What has their attitude been relative to the Federal 
policy ? 

Mr. Avery. I do not think they are on record as to the Federal 
olicy at this time. This is the first project which has been built in 
<ansas under the easement policy. All the other projects are built 

under the fee-acquisition policy. There have been some recreational 
developments around one of the reservoirs that I know of, but not in 
my district, and I am not too familiar with it. 

Mr. Knox. You are not aware, then, whether or not the fish and 
wildlife service of Kansas has made any contribution toward the 
recreational area of any other projects ? 

Mr. Avery. No; I cannot say positively that they have, although I 
know that they have shown considerable interest in this project as 
to its potential development. 

Mr. Knox. That isall, Mr. Chairman. 

Mr. Cuuporr. Mr. Brownson. 
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Mr. Brownson. Would you repeat again the formula that you gave 
us, the one that you said the employee of the C orps of Engineers sug- 
gested ? That sounded like an interesting approach to me. 

“Mr. Avery. You start at the dam site and proceed upstream to 
where the 5-year line would rest on the river bank. You draw a 
line at right angles to the river itself from bluff to bluff. Ail land 
required for the project below that line to be acquired in fee. All land 
from there to the upper end of the project line to the high end of the 
project line to be acquired under easement. ‘The line you draw straight 
across from bluff to bluff you probably would have to jog around to 
account for 80-acre and section lines or ownership lines, but by and 
large that would not be too bad. All through the hearings consid- 
erable apprehension was expressed about denying public access to the 
conservation pool, and in this way the Government would have full 
control of access to the normal conservation pool. On the land above 
that there would be no conservation pool there anyhow except in flood 
times when you would have no use for it. It would come back down 
in this case to the 1,094 level. You would not seriously encumber 
the normal farming operations above that line. 

Mr. Brownson. Thank you. 

Mr. Chairman, I wonder if we could have the Corps of Engineers 
prepare for the hearing a sketch of how that formula would look if 
applied at a typical reservoir. 

Mr. Cuuporr. I think a person reading the record could certainly 
visualize it better by seeing that rather than from a description of it. 
I am sure we can request that. Is there a representative here from 
the Corps of Engineers this morning ? 

(No response. ) 

Mr. Cuvuporr. We will request that in writing of them, Mr. Brown- 
son. Have you any further questions ? 

Mr. Brownson. No further questions. I would like to thank our 
colleague for his testimony. I was interested in getting these prac- 
tical applications. I appreciate that no one understands the practical 
applications any more than a Congressman representing the people 
because, after all, we are a clearinghouse for all of the information 
from our districts. 

Mr. Cuuporr. I think all of our witnesses are going to give us prac- 
tical applications of how it affects their way of thinking. 

Mr. Indritz has one question. 

Mr. Inprrrz. I have just one question, Congressman. Under the 
former policy of the Corps of Engineers, as stated in their rules and 
regulations in effect as of September 1953, there was a provision in 
paragraph C-2 which stated that the policy of the Department of the 

Army was to acquire fee title to all lands in the reservoir or pool area 
with the special provision that in the upper elevations of the reservoir 
above the static full pool level they would acquire flowage easements. 
Is that about the same as the policy or proposal that you are sug- 
gesting now ¢ 

Mr. Avery. No. You see, that is above full pool level. That is the 
flood line. Itake ittomean that. Would you not? 

Mr. Inprirz. The upper elevations of the reservoir above the 
static full-pool level, that is, in the upper reaches, would be, as I 
understand your formula, about the same place as where the 5-year 
line hits the river bank in the upper reaches. 
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Mr. Avery. I take full pool there to mean the spillway line. They 
would be referring there to taking an easement on, shall we call, the 
freeboard above the pool. 

Mr. Inprirz. That would be only in the upper elevations. As I 
understand your formula, you would have fee title taken from the 
dam to where the 5-year line hits the river bank, which would be in 
the upper elevations above where the conserv ation pool is formed. 

Mr. Avery. It would be up somewhat, but you must remember— 
this is something which is difficult to portray unless you have had 
some experience with the river valley—a river valley does not change 
materially from the 5-year line on up. If you raise the w: aterline, 
say, 1 foot, you think maybe that just goes out 10 feet, but on va 
river flood pl: iin, if you raise the waterline 1 foot, it might send i 
upstream 2 miles. I think a lot of people are misled on th: at. E pen 
cially in my area the grade of the terrain of the flood plain is extremely 
low, so when you raise the water level 1 foot or 2 feet, you might be 
talking about inundating 210 or 300 or maybe 500 more acres. 

I do not think my conversation has been responsive to your ques- 
tion, sir. 

Mr. Inprirz. My question really came down to whether your for- 
mula approaches pretty closely the former policy of the Corps of 
Engineers. 

Mr. Avery. No; I do not think so. As I interpret that directive 
they took everything in fee that was under the project pool line, 
and then they acquired some freeboard around the perimeter to con- 
trol development and access. During the early history of this pro- 
gram, land was not so valuable and they took a pretty liberal freeboard 
all the way around and I never heard any complaint about it. In 
fact, I know one project in Kansas where they owned quite a sizable 
freeboard all the way around the perimeter of the project. That 
gives them full authority and control to govern and regulate all 
developments, whether they be recreational, commercial, or whatever 
they are. As I understand it, that is the area they are talking about. 

We cannot describe my suggestion in terms of elevation necessarily. 

May I see that chart that Mr. Brownson has? That is pretty 
illustrative. This is the 5-vear line [indicating point on chart]. In 
other words, the conservation pool and the 5-year line would come 
back to the river channel at this point. There we draw our line. All 
land between there and the dam would be acquired in fee. Part of 
that would be under the 5-year line; part of it would be out of the 
5-year line. 

Mr. Inprirz. Would fee be acquired to the project line? 

Mr. Avery. It would be clear up to the project line. 

Mr. Inpritz. That is the former policy of the corps. 

Mr. Avery. That is right. I think that would be responsive to your 
question. From where we draw the line down to the dam would be 
essentially the same as original policy, but from where we draw the 
line on up to the high project line would be a radical and complete 
departure from previous policy because that would all be under ease- 
ment. 

Mr. Inprirz. Except that the former policy provided that in the 
upper elevations of the reservoir, which would be in this area along 
here [pointing to area on chart], they took it by easement. The only 
question I still have in my mind is whether the line you draw at the 
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5-year line, would be at what the Corps has denominated as the upper 
elevations. It may be that your 5-year line is lower down than the 
practice of the corps. We can determine that from the corps when 
we ask them just where your policy would apply. 

Mr. Avery. I believe I can define our difference. I am drawing the 
line of demarcation—shall we call it the Mason-Dixon line—at the 
5-year line. As I understand that directive it drew that line at the 
project line upstream. 

Mr. Inprirz. We can ask the corps. 

Mr. Cuuporr. I think we will have to get the engineers to tell us 
what they meant. We are very grateful “to you for coming in and 
giving us this formula. I think it is the first really sound approach 
we have had since we started the hearings. It may be that it is the 
answer. 

Mr. Avery. I would like to make one more comment. I noticed that 
General Itschner was questioned in some detail about the land-acqui- 
sition policy between 1936 and 1940, and there was no very direct 
response made to the questions. It is my distinct impression that 
previous to the Flood Control Act of 1940 various benefit districts 
were required to furnish the reservoir sites. So actually the Army 
Corps of Engineers had some very practical limitations on the 
amount of jurisdiction they had in acquiring real estate for reservoirs. 
It was only after 1940, when the Federal Government underwrote the 
cost of the acquisition, that the corps had the full responsibility of 
defining a land-acquisition policy. 

Mr. Cuuporr. Thank you very much, Congressman. 

Mr. = erY. Thank you. 

Mr. Cuuporr. We appreciate your coming here. I hope that not 
only ‘in people in Kansas will benefit by what you told us but all the 
people of the United States. 





Mr. Avery. I hope so, too, Mr. Chairman. You have pointed out 


innumerable times during the previous hearings that this matter is 
very definitely vested with the public interest because of the increas- 
ing interest in recreational facilities around these projects. Federal 
money has been invested. Therefore, the people as a whole have a 
vested interest. But 1 do think that we must understand a little bit 
the situation of the person who is being arbitrarily moved off his land. 
I think the policy, whatever evolves, should be adjusted to the point 
where the public interest can be protected but also give the displaced 
person as much consideration as possible. 

Mr. Cuuporr. Thank you. 

Our next witness is Dr. Ira N. Gabrielson, president. of the Wild- 
life Management Institute. Would you come forward and take the 
chair, please. 

Dr. Gabrielson, would you tell us a little bit about your background 
before you proceed with your statement, sir ? 


STATEMENT OF DR. IRA N. GABRIELSON, PRESIDENT, WILDLIFE 
MANAGEMENT INSTITUTE 


Dr. Gaprietson. I would be glad to, Mr. Chairman. I have been 
in wildlife conservation work all of my working lifetime. I went 
to work for the old Biological Survey in the Department of Agri- 
culture in 1915, and I served in that organization and its successor 
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agency, the Fish and Wildlife Service, until 1946 when I retired. 
During that time I worked in every State in the United States and 
parts of Canada and Mexico, so I have a pretty broad familiarity with 
wildlife problems. The last ce years I was Chief of the old Biological 
Survey, from 1935 until 1940, when the two agencies were combined, 

the Fisheries and the Biological Survey, and I ‘became the first Diree- 
tor of that organization. Since 1946 I have been president of the Wild- 

life oa agement Institute. 

Mr. Cuuporr. Have you a prepared statement ? 

Dr. G ABRIELSON. No, I did not have time to prepare a statement, 
Mr. Chairman. I have some notes. I will talk from them and I will 
try to be as brief as I can. I would like to file a statement later. 

Mr. Cruporr. Without objection you may file a statement later. 
Will you please proceed. 

Dr. Gasrtetson. First I would like to say that we are all very 
pleased in the conservation groups that this committee is looking into 
Jand acquisition policy. We have been unhappy with the land ac- 
quisition policy ever since it was established and we began to see the 
effects of it. We were not objecting to their attempting to limit the 
amount of land which was acquired except in certain instances where 
we thought the policy was adverse to the public interest. I think the 
first public attention that centered on this was Public Law 998 of the 
84th Congress which exempted certain lands in the Jim Woodruff 
Reservoir in Florida from having this new policy applied. The his- 
tory of that was that they had already agreed to lease out that land 
to the Florida Fish and Game Commission. They were assuming the 
cost of maintaining it and operating it. After this new policy was 
established they attempted to cane el that out and sell that land back 
to the owners after the State of Florida spent quite a lot of money in 
developing and building up the wildlife and fisheries facilities on this 
land. I think the agitation over that was the thing which aroused 
most of the conservation people in the country. 

Soon after this policy was enunciated there was a meeting of an 
advisory committee on conservation which the Secretary of the In- 
terior had established. I happened to be a member of that committee 
of nine. In December of 1953 the committee made this comment on 
this policy which I think represented the consensus at that time. 

The committee commends the general objective of the real estate policy ten- 
tatively agreed upon by the Departments of the Interior and Defense, namely, 
to hold land acquisition to the minimum in reclamation Army engineer projects. 
We do believe, however, that portions of the joint policy statement are in direct 
conflict with the spirit and intent of Public Law 732 of the 79th Congress and 
that it represents abandonment by the Department of the Interior of its historic 
and legal obligation to safeguard wildlife and recreational resources. We op- 
pose what appears to be a proposal to retrograde wildlife, forests, and recrea- 
tion to the status of incidental interests. Therefore, we recommend deletion 
of section 6 of the policy statement entirely and revision of section 7 to make 
adequate provision for wildlife and recreational values. 

Later the Department commented on this recommendation in the 
following words: 

The committee’s recommendation for changes in the real estate policy state- 
ment by deletion of section 6 and revision of section 7 to make adequate pro- 
vision for wildlife and recreational values has been partially accomplished by 
the modification of the wording of section 6 of the tentative policy statement. 
This section was modified by adding “except as authorized by law” ahead of the 
initial statement in the section. 
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Mr. Chairman, we do not think that that is very much of an ac- 
complishment. It did not add anything or change anything in the 
attitude of the Army engineers in their land-acquisition program. 

On May 29, 1956, the same advisory committee commented as fol- 
lows: 

The committee heartily commends the Department’s strong stand against the 
Army engineers’ interpretation of the Jim Woodruff reconveyance of wildlife 
lands operated by the Florida Game and Freshwater Fish Commission. It 
urges that all such reconveyances legislation should exclude lands and access 
routes certified as necessary for fish, recreation, or wildlife purposes by public 
local, State, or Federal agencies which have assumed or agreed to assume man- 
agement responsibility. 

Public Law 300 granted reconveyance authority to the Secretary 
of the Army at the Jim Woodruff Reservoir provided that he de- 
termine that the lands were not required for public purposes and 
that applications were received for that. 

We know the Secretary received many communications that he 
determine that the seven-thousand-odd acres licensed and operated 
then by the Florida department be determined to be valuable for pub- 
lic purposes. The Governor of Florida and the Florida Game Com- 
mission and many conservation groups urged him to do that. The 
Secretary refused to make that determination, however, and the 
Department proceeded with plans to resell the land to former owners. 
That was the genesis for Public Law 998. 

As soon as this policy was inaugurated the Army engineers com- 
menced to cancel previous agreements. There were a number of 
reservoirs on which agreements had been tentatively reached either 
with the Fish and Wildlife Service or with State departments b 
which they withdrew those agreements. The Warrior River pro}- 
ect in Alabama was one of those. Rather extensive wildlife develop- 
ments had been planned about that reservoir which were canceled by 
this new policy. 

While the Army engineers in following out this policy have stead- 
fastly refused to purchase any lands or to make lands available for 
public use to the State agencies in many cases, I would like to point 
out that under the previous policy there are about 37 management 
areas around various reservoirs managed by 30 different States for 
wildlife or recreational purposes. 

It appears rather paradoxical to conservationists that, in the face 
of the huge recreational interests which the Army engineers always 
advertise widely in their annual reports and their publicity releases 
and which they use whenever they can in justifying the project, rec- 
reational opportunities should not be given more consideration. An 
Army engineers’ release dated April 21, 1957, noted that visits to their 
recreational projects during 1956 totaled 71,340,000 people. They 
were quite elated with that, naturally, and we think they should be. 
But why they should now cut off the opportunity to develop those 
recreational facilities further is a little difficult for us to understand. 
The law has not been changed. This is a policy matter. 

The Corps of Engineers does not refuse to make use of anticipated 
benefits from recreation and fish and wildlife justifications. At Hey- 
burn Reservoir in Oklahoma the Board of Engineers approved the 
use of $24,700 in anticipated recreational benefits so they could give 
the project a very thin but favorable cost-benefit ratio. There are 
other instances that could be used. 
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I might say that the application of the land-acquisition policy in 
the Department of the Interior has not been equally objectionable. 
Requests for authorization to provide recreational facilities and fish 
and wildlife lands are submitted to Congress regularly by the Bureau 
of Reclamation. 

It is my firm conviction that the land acquisition policy which is 
being presently applied is detrimental to the public interest. It is 
clear that the corps believes its responsibility toward recreation is 
the provision of access to the water surface of its impoundments. 
This envisions narrow access lanes and boat ramps. No provision is 
made for public picnicking and camping facilities, wildlife areas, pub- 
lic shooting areas, or shoreline fishing. This minimum policy has the 
practical effect of denying to the public full use of an impoundment 
that was created by public funds. Instead, those few persons fortu- 
nate enough to own land adjacent to these impoundments are being 
handed a tremendous prize. The rights of access for fishing, hunt- 
ing, picnicking, or other recreational uses will be determined not on 
the basis of equal opportunity for all but on the basis of how much 
one can or is willing to pay. 

Mr. Chairman, in my opinion one of the most cogent arguments 
against the present application of the policy is contained in a memo- 
randum written by former Acting Chief of the Army Engineers, 
Major General Crawford, on July 7, 1948. This applied to the taking 
line for the Grenada Reservoir in Mississippi. He wrote: 

The desire of an owner to elect to retain land is not a valid consideration in 
the determination of the lands necessary for the project. To depart from our 
policy of land acquisition in order to permit a few individuals to obtain choice 
sites on the reservoir for private use or in order to obtain for themselves specu- 
lative values created by the construction of the reservoir would, I believe, result 
in adversely affecting the overall policy for acquisition of lands in other reser- 
voirs. Such a change in policy would hamper the future unrestricted operation 
of the reservoir and might seriously interfere with our efforts to obtain the addi- 
tional collateral benefits for the public which Congress in its recent legislation 
affecting both recreational use and the conservation of fish and wildlife resources 
intended should be obtained or preserved in connection with the construction 
of flood control or multiple purpose projects. 

[It is my belief that public purposes at impoundment projects in- 
clude pub lic recreation for fishing, hunting, picknicking, camping, 
boating, and all of the other forms of recreation normally associated 
with water areas. It is also my belief that this policy as presently 
being interpreted and applied is not representative of and is not carry- 
ing out the public interest in these impoundments. 

[ would like to emphasize that fish and game resources have been 
in public ownership by law since the founding of this Nation. Every 
State declares that these resources are a public resource. We have 
migratory birds that are declared by the Federal Government to be 
a public resource and its responsibilty. 

The purposes for which any of these impoundment projects are 
usually submitted to Congress—flood control, navigation, power irri- 
gation — so on—mainly benefit a small number ‘of people, private 
groups, or local communities. It certainly appears completely illog- 
ical to me » the at the Federal Government in building these projects and 
expending public funds which are paid by all of us should not take 
the opportunity to provide greater and more widespread public use 
of the resources which all of our laws declare to be public resources 
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available to all the public. I think that is one of the most illogical 
elements in the situation. 

Mr. Chairman, that concludes my statement. 

Mr. Cuuporr. Have you any questions, Mr. Indritz/ 

Mr. Inprrrz. No questions, Mr. Chairman. 

Mr. Cuuporr. Mr. Knox. 

Mr. Knox. Dr. Gabrielson, you mentioned the reservoir in Florida 
where the State of Florida had developed the area to some extent and 
the Corps of Engineers determined that they wanted to sell the prop- 
erty back to the original owners. 

Dr. Gaprretson. That is correct. 

Mr. Knox. What type of permit did the State of Florida have 
from the Federal Government for the development of this project? 

Dr. Gaprietson. They had an agreement from the Army engineers 
and a permit from the Army engineers to develop this for a fish and 
game area. 

Mr. Knox. In the form of a use permit ? 

Dr. Gaprietson. Yes; it was a use permit. 

Mr. Knox. I agree with you that it was wrong. If the Federal 
Government had entered into an agreement with the State and the 
State had expended State funds on the project, then the agreement 
should have become final and there should never have been any attempt 
to sell it back, especially where public funds had been spent on it. 

Dr. Gaprrecson. That is the way we feel about it very strongly. 

Mr. Cuvuporr. Mr. Brownson ? 

Mr. Brownson. No questions. 

Mr. Cuvuporr. Thank you very much, Dr. Gabrielson. We are 
happy that you came here and we certainly feel that what you have 
told us will help us in preparing our report to the full committee. 

Dr. Gasrieison. Thank you very much, Mr. Chairman. 

Mr. Cuvupvorr. To the members of the subcommittee, we are going 
to have two rollealls on the civil-rights bill at 11 o’clock and shortly 
thereafter we are to take up the third supplemental appropriation bill 
which I understand is controversial in its flood-control measures, and 
it probably will take an hour to dispose of that. In view of that situa- 
tion we will recess now until 2 o’clock. 

At that time we will hear Mr. Aldrich, the director of the Florida 
Game and Freshwater Fish Commission. 

(Whereupon, at 10:55 a. m., the subcommittee recessed to reconvene 
at 2 p.m. the same day.) 

(The subcommittee reconvened at 2: 09 p. m.) 

Mr. Cuvuporr. The subcommittee will be in order. 

Gentlemen, because of a vote being taken on the House floor, we will 
be unable to continue our hearing this afternoon as scheduled. 

We will hear the witnesses si ‘heduled to have been heard this after- 
noon, starting at 10 o’clock tomorrow. 

The hearing is hereby adjourned until 10 o’clock tomorrow. 

(The subcommittee adjourned at 2: 10 p. m.) 











ARMY-INTERIOR RESERVOIR LAND ACQUISITION 
POLICY 


WEDNESDAY, JUNE 19, 1057 


Hovse or REPRESENTATIVES, 
SUBCOMMITTEE ON Pusiic Works AND Resources, 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:05 a. m., 
in room 1501, House Office Building, Hon. Earl Chudoff (chairman) 
presiding. 

Members present: Earl Chudoff, Victor A. Knox, and H. Allen 
Smith. 

Also present: Arthur Perlman, staff director; Phineas Indritz, 
counsel; and M. Q. Romney, professional staff member. 

Mr. Cuuporr. The subcommittee will come to order. 

Mr. Schrader, will you come up, please ? 

Our first witness this morning is Mr. Thomas A. Schrader, director 
of the South Dakota Department of Game, Fish, and Parks. 

Mr. Schrader, you have a prepared statement and would you pro- 
ceed, sir? 


STATEMENT OF THOMAS A. SCHRADER, DIRECTOR, SOUTH DAKOTA 
DEPARTMENT OF GAME, FISH, AND PARKS 


Mr. Scuraper. Would you like me to read this statement, Mr. 
Chairman ? 

Mr. Cuuporr. I think so. 

Mr. Scuraper. Gentlemen of the committee, my name is Thomas 
A. Schrader. I am the director of the South Dakota Department of 
Game, Fish, and Parks. My appointment to this position took place 
2 months ago. Prior to this my employment was with the United 
States Fish and Wildlife Service where I served for 12 years as a 
biologist with the Office of River Basin Studies, the last 8 years as 
supervisor in the regional office in Minneapolis, Minn. During all of 
the past 12 years my work has kept me in close contact with the prob- 
lems of river basin development. 

I might digress here to say that my presentation here is based 
more or less on the basis of the poor working stiff at the working level 
who is trying to get some things done in connection with fish and 
wildlife in connection with river-basin development. 

One of these problems is, of course, the effect these projects have 
upon fish and wildlife. Because these projects influence both land 
and water it is self evident that they will destroy or create fish and 


wildlife. 
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It was not surprising that with the expansion of activities in this 
field during the period from 1934 through 1941 that those people 
interested in the conservation of our fish and wildlife resources be- 
came concerned with the tendency on the part of the Corps of Engi- 
neers and the Bureau of Reclamation to almost completely ignore this 
problem. 

As dam after dam was completed, often with substantial damage to 
one resource or another, concern mounted. Finally, with the con- 
struction of Grand Coulee Dam and the destruction of the salmon 
resource on the Columbia River above this point, the forces of conserva- 
tion united in an attempt to halt this destruction of fish and wildlife. 

Although early progress was slow, the conservation interests did 
succeed in having Bureau of Reclamation funds made available for a 
program to preserve and maintain the salmon above Grand Coulee. 

Next they started the slow process of getting national legislation 
passed which could force the major construction agencies to incor- 
porate planning for fish and wildlife in water-de .velopme nt work. 

In 1944 the Fish and Wildlife Service embarked upon a modest pro- 
gram of researc h and study on reservoir progr ams. 

This effort was expanded slightly in 1945 and with the passage of 
the amended Coordination Act of August 1946 (60 Stat. 1080), a full- 
scale program supported by regular appropriations was begun. A|- 
though never supported by the Congress with adequate appropria- 
tions, much of the somite of the past 11 years resulted from the 
passage of this act, commonly known as Public Law 732. 

sriefly, this act provides: 

1. The construction agencies must submit their plans for water- 
control projects to the Fish and Wildlife Service for review and 
determination of the effects of these projects upon fish and wildlife. 

The costs of such investigations are In part to be paid for by the 
construction agency. 

3. Measures for the mitigation of losses to fish and wildlife are to 
be recommended by the Fish and Wildlife Service and the costs to be 
made a part of the construction. 

4. Lands which were acquired as a part of the project are to be made 
available for management, either to the Fish and Wildlife Service or 
to the State game and fish agency. 

Although initially hailed as a panacea by the conservation interests, 
experience during the past 11 years has revealed that the act has major 
shortcomings. The m: jor ones are as follows: 

1. A most serious shortcoming of the act is that it was not retro- 
active and generally the construction agencies have not considered 
that its provisions apply to the hundreds of projects which were au- 
thorized prior to its passage. Asa result, Fort Randall, Gavins Point, 
and Oahe Reservoirs are considered by the corps to be exempt from the 
provisions of the act. 

I mention those 3 reservoirs because those are the 3 major reservoirs 
in South Dakota. 

The provision for only partial financing of costs of fish and wild- 
life investigations has prevented the Fish and Wildlife Service from 
ever doing a thorough job. 

The provision which authorizes expenditures of funds only for 
walk ig: ition of losses to fish and wildlife has left the Government in the 
position of having to pass up countless opportunities to enhance these 
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resources. Frequently these enhancement opportunities could have 
provided substantial hunting and fishing for the general public with 
rel: are minor expenditures of funds. 

A further serious shortcoming to the act is that it failed spe- 
cific ally to authorize acquisition of lands as either a mitigation or 
enhancement measure for fish and wildlife management purposes. 

The remainder of my presentation deals with this problem. 

Although I have been unable to find an early definite statement of 
policy on land acquisition by either the Department of the Interior or 
the Department of the Army, it appears that during the period from 
about 1936 through 1952, it was somewhat as follows with respect to 
the Corps of Engineers projects. 

I might digress at this point to point out I refer almost entirely in 
my present: ition to the Corps of Engineers because my entire experi- 
ence in this has been in an area in which the Bureau of Reclamation 
had no jurisdiction. I haven’t worked in the western part of the 
country. 

Generally the corps acquired fee title to all lands within the perma- 
nent pool and to most lands within the flood-control pool. In many 
cases they also acquired fee title to lands above the flood-control pool 
f doing so would give protection to the Government against claims 
arising asa result of sure ‘harge flooding. This usually involved acqui- 
sitions of land 3 feet or 5 feet vertically above the top of the flood- 
control pool. I believe it was also their policy to acquire lands above 
the flood-control pool if excessive severance costs were involved. ‘There 
seemed to be a tendency to give considerable latitude to district engi- 
neers to set up the take line on reservoirs within their districts. 

Under this policy it is true that the corps did at times acquire fairly 
adequate acreages and in many instances these lands were turned over 

either to the Fish and Wildlife Service or to the State conservation 
ae partment for administration. 

However, it was usually difficult to negotiate these transfers and it 
was impossible to get the corps to acquire lands strictly for wildlife 
Imanagement or recreation purposes. When this was proposed the 
corps always argued that they could not legally acquire lands for fish 
and wildlife purposes in the absence of specific legislative authority 
to do so. Beeause Public Law 732 does not specify the acquisition of 
lands as a mitigation measure their argument may be correct but one 
can suspect that since it does not specifically state that land may not 
be purchased for this purpose, it can be suspected that the corps might 
do so if so inclined. 

I might also digress at this point to say that General Itschner seems 
to be among the more enlightened members of the Corps of Engineers 
in this respect and I feel that he has a sympathy for the wildlife inter- 
ests in doing the best job possible for fish and wildlife and recreation 
on reservoirs but this autonomy which the district engineers possess 
makes it a difficult problem to get anything done because many of them 
don’t seem to be as enlightened as General Itschner. 

At this point it might be pointed out that land acquisition on Fed- 
eral reservoir projects is nearly a must if the total possibilities for fish 
and wildlife management are to be realized. Of equal importance is 
the acquisition of land for access and recreational use. Invariably 


these projects flood many acres of bottom land which is prime habitat 
for many species of wildlife. 
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This loss almost always requires the development of replacement 
habitat in proximity to the reservoir in order to provide a home for 
displaced wildlife. Without public lands for management, full miti- 
gation of losses is seldom possible. Second, since the reservoirs usu- 
ally prove attractive to waterfowl, the full value of this can only be 
achieved by buying adjacent lands for growing the food these water- 
fowl] must have for their well-being. 

Lastly and of most importance, public owned lands must be pro- 
vided adjacent to the water in order to provide the public with oppor- 
tunities to harvest the wildlife and to prevent the private landowners 
from exploiting this resource to the exclusion of the public which pro- 
vided the funds to construct the reservoir in the first place. 

While it was difficult to induce the construction agencies to turn 
over Federal funds for fish and wildlife management and impossible 
to get them to purchase land for this purpose prior to 1954, the joint 
policy of land acquisition of Army and Interior of January 13, 1954, 
made the situation even more hopeless. 

Section 1 of this order generally provides that only lands required 
for permanent flooding will be acquired in fee title. 

Section 2 provides generally that flowage easements only will be 
acquired for lands not permanently flooded. 

Section 3 provides that except as authorized by law, no fee title 
will be acquired for the preservation of wildlife. 

These provisions have almost completely prevented any of the bene- 
fits which might have been realized from projects acquired after that 
date as was contemplated by the Congress in enacting Public Law 732. 

To illustrate what has and is happening in South Dakota the fol- 
lowing cases can be cited: 

Fort Randall Reservoir is one of the main stem Missouri River reser- 
voirs. Construction of this reservoir and the acquisition of the nec- 
essary lands were substantially completed prior to the issuance of the 
new joint policy. 

Studies by the Fish and Wildlife Service and the South Dakota 
Department of Game, Fish and Parks which were made before con- 
struction was started led to the conclusion that there would be sub- 
stantial losses to wildlife as the result of the flooding of extensive 
acreages of bottom land habitat valuable to deer and pheasants. There 
was also fear that the flooding in the vicinity of Chamberlain would 
displace a very important flock of Canada geese. A program to miti- 
gate these losses was recommended by the conservation agencies. 

While a satisfactory plan for acquisition and development of hab- 
itat to mitigate these losses was never worked out, it has been possible 
to accomplish a part of the recommended program upon lands which 
were acquired. More could have been done had adequate lands been 
acquired but at least partial mitigation has been achieved. 

A total of about 100,000 acres was purchased for Fort Randall Res- 
ervoir. Of this 20,200 are above the top of the operational pool. 
While this acreage was not acquired for this purpose, 6,300 acres have 
been turned over to the State for wildlife management. In addition 
there are now under consideration the transfer of 18 additional sites 
containing about 1,200 acres for recreational development. 

This is a necessary and commendable action which will provide 
access for fishermen and may also be considered as a fish management 
measure. There are also negotiations going on looking to the transfer 
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of some additional land for wildlife purposes. In summary, about 
20 percent of the total land purchased on Fort Randall was above 
the operational pool and of this approximately half or 10 percent of 
the total has been made available to the State for management. 

Though far from satisfactory, this is in decided contrast to what 
happened on Gavins Point Reservoir (Lewis and Clark Lake). Ga- 
vins Point, another main-stem reservoir, was constructed and the 
land acquired after January 1954. 

As with Fort Randall, the Fish and Wildlife Service and the 
South Dakota Department of Game, Fish and Parks studied the 
proposal for this dam and found that there would be substantial 
wildlife losses and recommended mitigation developments adjacent 
to the reservoir. When the take line for the reservoir was revealed 
it was immediately apparent that there would be almost no public 
owned lands adjacent to the reservoir upon which wildlife and recrea- 
tional development could take place. A public hearing on the matter 
revealed substantial public indignation and pressure on the Corps of 
Engineers by the public, organized conservationists, Governor Foss, 
Senator Case, Senator Mundt, former Governor Anderson, the de- 
partment of game, fish and parks and national groups resulted in a 
slight increase in acquisition amounting to about 1,000 acres which 
increase was carried out under section 1 (e) of Secretarial order 2744 
in order to provide reasonable public access. 

Gavins Point forms a border water of approximately 33,000 acres 
between South Dakota and Nebraska. In South Dakota only about 
2,000 acres have been acquired which are above the operational pool. 
To date there have been about 1,350 acres of this land leased to South 
Dakota for recreational and access development. Negotiations are 
underway to set up a waterfowl] management area on the reservoir 
which will make a small additional area of land available for wildlife 
management. 

To summarize, of the total acquisition on Gavins Point, about 11 
percent is above the operational pool and far less than half of this 
can be made available for wildlife management purposes. The re- 
mainder of the land will be utilized up to the last square foot for 
recreation but will be inadequate to serve the total recreational need. 
Our department has already come to the rescue of acquiring addi- 
tional land above the Federal take line to help take care of the recrea- 
tional needs of the reservoir. 

The State of South Dakota is willing to take on the overall adminis- 
tration of the fish, wildlife, and recreational resources of these Federal 
reservoirs but in so doing we feel that the Federal Government should 
purchase adequate land and to provide the intia] development needed 
to utilize these resources. 

At present the Corps of Engineers is building and acequiring the 
land for Oahe Reservoir, the biggest of the main stem reservoirs on 
the Missouri River in South Dakota. It is impossible to give figures 
on land acquisition at this time but it is worth reporting that the 
same problem exists here. The take line is close to the operational 
pool. No lands are being acquired for wildlife purposes or for miti- 
gation of losses. The possibility for substantial wildlife manage- 
ment exists. Wildlife and recreational development would be of tre- 
mendous value to the general public but the opportunity is being lost 
through failure to acquire the necessary lands. 
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Big Bend Reservoir, between Oahe and Fort Randall, is also being 
pl: inned. Because it is to be a relatively stable reservoir, this lake 
could be the outstanding recreational lake of the four main stem 
reservoirs in South Dakota. Indications are that no lands for wild- 
life and only limited lands for recreational access will be obtained 
‘under existing policy of the Corps of Engineers. Here again a tre- 
mendous opportunity will be lost. 

One could go on citing other examples in South Dakota and in 
other States but this appears unnecessary as in every case the same 
problem exists—not enough land. 

A constructive suggestion for a solution to this problem appears 
to me to be the best way to close my remarks. 

I do not believe that the primary problem of adequate land acquisi- 
tion for wildlife management and public recreation around Federal 
reservoirs results from the Army-Interior land acquisition policy of 
1954. That policy made the problem more acute, but we have had 
the problem for years prior to the new policy. 

The construction agencies fail to acquire the necessary lands for 
two reasons. First, they believe they do not have legal authority to 
acquire lands for other than authorized project purposes. 

Second, the construction agencies seem not to be interested in the 
public recreation values of reservoir development and will only carry 
on such activities, if strong public pressure is applied. 

In the face of this, it would appear that the solution is the passage 
of legislation which would include a declaration of policy on the 
part ‘of the Congress regarding multiple-purpose development of 
reservoirs (including fish and w ildlife and recreation management ) 
and sec wey this legislation should clearly provide legal authority for 
such land purchases as are necessary. 

A simple way to accomplish this is to enact the amendment to 
Public Law 732 which has been prepared by the Department of the 
Interior and endorsed by all of the major conservation organizations 
as well as by 47 of the 48 States. 

I want to make one correction there. It has now been adopted by 
48 of the Governors. 

Mr. Inprirz. Has this proposal of yours been introduced ? 

Mr. Scrraper. I understand it is in the Bureau of the Budget for 
review. It has been approved by Secretary Seaton. 

Mr. Inprtrz. " you have a copy of it? 

Mr. Scurapver. I don’t have. 

(The tee which were later furnished to the subeommittee 
are exhibit 9A of the appendix. ) 

Mr. Cuuporr. Mr. Schrader, in view of what you have told us, I 
guess it would be impossible to have this introduced until the 2d 
session of the 85th Congress. 

Mr. Scraper. It would be impossible unless someone could get: it 


jarred out of the Bureau of the Budget. Unless some Senator or 


Representative would get a copy of the bill and introduce it without 
Bureau of the Budget approval. 

Mr. Cuvuporr. Are there any further questions? 

Mr. Inprirz. One more question. You indicate that the construe- 
tion agencies fail to acquire the necessary land for two reasons, one a 
belief in lack of legal authority and another, lack of interest. 
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Do you believe that part of the problem might have been mitigated 
if the Interior and Army land acquisition polic) y of 1954 had not been 
adopted ¢ 

Mr. Scuraper. I stand by my statement that while that made our 
problem worse, it has always been a problem. I have been in this 12 
years. They used to acquire a little bit more land but they would 
never do it for that purpose. 

Mr. Inorirz. If the large amounts of land which had been acquired 
in easement under the new policy had been acquired in fee, would it 
have reduced the extent of the problem ? 

Mr. Scuraper. That is right. It has made a bad situation worse, 
the new policy. 

Mr. Cuuporr. Mr. Knox, do you have any questions ? 

Mr. Knox. Mr. Schrader, have you read the proposed amendment 
proposed by the Interior Department? 

Mr. Scuraper. Yes; I have. 

Mr. Knox. What does it provide for? 

Mr. Scuraper. There are a number of changes. I am not sure 
that I can give all of them exactly because it has been some months 
since I read it and I believe there has been one change since then 
but, in general, it provides retroactivity in that projects which were 
authorized by the Congress prior to 1946 would be subject to the 
provisions of the act. 

It provides that all construction agencies, including the Department 
of Agriculture 566 projects, would be subject to the provisions of the 
law. Perhaps Mr. White could help you on that. I think it pro- 
vides legal authority for the acquisition of land for fish and wildlife 
management purposes. Do you know, Bill? 

Mr. Wurre. Well, I am not here offic ially as a witness. 

Mr. Cuvporr. Mr. Schrader, I certainly appreciate your bringing 
this bill to the attention of the committee. 

The thing that amazes me is the fact that the Interior Department 
has prepared an amendment to Public Law 732 and has sent it over 
to the Bureau of the Budget. Yet when we had the officials from 
the Interior Department testifying before this committee and some 
very high ranking officials like Mr. Aandahl, not a word was ever 
said to this committee about this amendment, what it does, what it 
stands for and what they are trying to do. 

It appears to me rather than have you guess what is in that amend- 
ment, I think the committee ought to request the Interior Department 
to send the amendment over here. 

Let me make just this one comment: The problem is acute, the 
attention of the Interior Department has been directed to this, the 
conservationists are definitely in favor of the amendment, 48 governors 
are in favor of the amendment and nothing is happening at all to 
work out this situation which I think everybody agrees is a problem, 
and that is the reason we are making this study. 

Mr. Knox. Well, Mr. Schrader, do you have information relative 
to when the Interior Department recommended the amendment and 
sent it down to the Bureau of the Budget ? 

Mr. Scuraper. I don’t know. 

Mr. Knox. How long have you had knowledge of it? 

Mr. Scrirapver. I, of course, was working for the Fish and Wildlife 
Service at the time some of this transpired but testifying in my present 
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capacity as director in South Dakota, it was sent to the State of 
South Dakota, for review, I believe, in February. 

Mr. Knox. Mr. Schrader, may I inquire relative to the policy of the 
South Dakota Conservation Commission. Does your commission have 
jurisdiction over a multitude of acres of land in South Dakota, that 
are for public use ? 

Mr. Scuraper. Yes. 

Mr. Knox. Approximately how many acres does the department of 
conservation have control over ? 

Mr. Scuraper. I would have to give approximate figures on that. 
We have about 60,000 acres, I believe, in Custer State Park, and we 
have some 80,000 acres of public shooting lands that have been ac- 
quired by the department with departmental revenue from the sale 
of nonresident hunting licenses and these 70,000 acres are scattered 
in small tracts, I believe close to 1,000 small tracts over the State 
for public shooting purposes. 

ny have 28 smaller State parks. We have, I guess, now a total 
of about 10,000 acres that have been turned over to the department 
by the Corps of Engineers on Fort Randall, Gavins Point, and 
1 or 2 other smaller reservoirs. 

I don’t know the acreage, but we have substantial acreage turned 
over by the Department of the Interior, on Shade Hill and Angustura, 
and 1 or 2 other Bureau of Reclamation reservoirs. 

Mr. Knox. Is that the only manner in which the department ac- 
quires lands, namely, through lands that have been turned over by 
the Corps of Engineers or the Department of the Interior? 

Mr. Scuraper. No. 

Mr. Knox. How does the conservation department acquire lands in 
South Dakota, outside of the lands that have been turned over by the 
Department of the Interior and the Corps of Engineers? 

Mr. Scrraper. Well we have this public shooting-ground fund 
which is about $100,000 a year, in which we negotiate by fee title in 
whatever acreage we can get for in $100,000 a year. That has been 
going on for about 10 years and that is how we acquired this 60,000 

or 70,000 acres of public shooting lands. 

Mr. Knox. What responsibility does the State of South Dakota have 
to local units of government for land that they hold in fee title? 

Mr. Scnraper. Do’ you mean tax? 

Mr. Knox. Yes, or in kind. 

Mr. Scuraper. The South Dakota Legislature provided legislation 
which provided we pay tax on the same basis as though we were 
private landowners. We are assessed just as would be private land- 
owners and pay the full tax on the 70,000 acres. It is paid to the 
county and township governmental unit. 

Mr. Knox. The local units do not suffer through any land acquired 
by the conservation department of South Dakota? 

Mr. Scuraver. No. 

Mr. Knox. But they do suffer by lands acquired by the Federal 
Government because they are not taxable; is that correct ? 

Mr. Scuraper. I am not sure that I believe they suffer from the 
acquisition of Federal lands. In Corps of Engineers lands, the 
counties get back 75 percent of the receipts from these lands. 

Mr. Knox. For timber that may be harvested ? 
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Mr. Scuraver. There are often forms of income. I am a little bit 
more familiar with the policies and the situation in the Department 
of the Interior and the Fish and Wildlife Service, in lands that have 
been acquired by the Fish and Wildlife Service for Federal refugees. 
They submit 125 percent of the receipts and in all the instances I am 
familiar with in North Dakota and South Dakota and several other 
States, the receipts they are being paid under that provision of law 
exceed the tax revenues they were getting at the time the land was 
acquired. 

However, I will agree that this loss of tax revenue is a problem and I, 
for one, am opposed to either State or Federal acquisition of land 
unless there is a good reason for it and where there is a good reason 
for it, I think there should be provision for recompensing the local 
units of government for the tax loss. 

Mr. Knox. In the three reservoirs that you have mentioned in South 
Dakota, which is your prime interest, I understand, has the conserva- 
tion department of the State of South Dakota, at any time ap- 
proached the South Dakota Legislature in requesting funds for the 
ucquisition of lands adjacent to these reservoirs / 

Mr. Scuraver. Not to my knowledge. 

Mr. Knox. Do you feel that they cite an obligation—do you feel 
that the State of South Dakota has an obligation to acquire lands 
adjacent to, in order to make the necessary recreation facilities avail- 
able to the general public? 

Mr. Scurapver. It seems to me that the Federal Government by 
reason of the fact that they are the ones who built these reservoirs, 
that if they are to be truly ‘multipurpose, that it is the Federal Gov- 
ernment’s responsibility to carry through with the acquisition of the 

lands and the installation of the minimum facilities and that at that 
point the States should take over operation and any maintenance and 
perhaps additional development. 

Mr. Knox. Why do you feel that the Federal Government has a 

responsibility to purchase land and then turn it over to the State 
when the State has the resources in order to acquire the land—which 
they will have jurisdiction over ? 

Mr. Scuraper. Well, of course, one of the things we don’t have is 
the resources to acquire. 

Mr. Knox. In other words, you don’t have funds available, perhaps 
because of lack of initiative on behalf of the Conservation Department 
to request the funds from the South Dakota Legislature ¢ 

Mr. Scuraper. The game and fish department gets no appropriation 
money from the legisla iture whatever. Our entire game and fish de- 
partment operation is financed by the sale of hunting and fishing 
licenses. There is no direct appropriation for this purpose by the 
legislature. 

Mr. Knox. The conservation department never receives funds ap- 
propriated by the legislature outside of the funds that are earmarked ? 

Mr. Scuraper. This last legislature appropriated $600,000 for the 
biennium, for operation of the park system, exclusive of Custer State 
Park which is self-supporting and that is the first appropriation by 
the legislature in South Dakota that Iam aware of. The entire opera- 
tion is carried on by the sale of hunting and fishing licenses. 
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Mr. Cuvporr. Is the custom in South Dakota the same as in other 
States? Isn’t it true that almost all of the States in the Union operate 
their fish and wildlife services with funds that come from the sale 
of hunting and fishing licenses and if you run a little short, why the 
next year the legislature increases the license 50 cents or something 
like that ? 

Mr. Scuraper. That is generally true throughout all the States. 

Mr. Knox. That is not true in Michigan. Of course, our legislature 
appropriates funds for the operation of the conservation department, 
plus all of the earmarked funds which come in from fishing and hunt- 
ing licenses. 

It seems to me the conservation groups in your respective States 
should take the responsibility of going to the conservation department 
and requesting that the State of South Dakota meet their responsibility 
as far as the recreational centers are concerned. Do you agree? 

Mr. Scuraver. If South Dakota was as rich a State as Michigan, 
it might be a little more practical to approach it in that light, but I 
still feel that these Federal projects for many years now have been 
sold as mult ipur pose projects. We pay great tr ibute to the multipur- 
pose value of these things and one of the multipurpose values is rec- 
reation. If the Federal Government is selling this on that basis then 
I think that the Federal Government has a certain amount of respon- 
sibility to make it possible to achieve the full recreational value. 

Mr. Kwox. Sir, I would like to bring to your attention there are 
many States that don’t have multipurpose projects, but are making 
contributions toward the multipurpose projects in the respective 
States that have them and I think there should be some responsibility 
on the State level. 

Now I am not shirking the responsibility of the Federal Govern- 
ment at all. If it is necessary to build a multipurpose project in order 
to keep from flooding or for power purposes or whatever it is, I think 
it should be confined thereto. I do think that the State as far as 
recreation is concerned should do a little bit toward helping their 
own people have the necessary facilities in order to have recreation. 

Mr. Scuraper. [ have no quarrel with you on that, certainly. 1 
think we have demonstrated in South Dakota that with our limited 
resources we are trying to do that. We have bought land on Gavins 
Point to provide public access area and a picnic spot on that reservoir 
and I certainly believe and agree that we should do all we can. 

I don’t think the recreational use on these main-stem reservoirs in 
South Dakota is going to be limited to South Dakotans. We don’t 
begin to have enough people to use the fish there. We welcome the 
people from Mic -higan to come over and fish in our reservoirs. They 
will have some of the best fishing they have ever seen if we can get 
them in there. Of course, you have some pretty good fishing in 
Michigan. 

Mr. Kwox. Are you acquainted with the budget of the State of 
South Dakota, as to how much money the legislature appropriates for 
the operation of the entire State? 

Mr. Scraper. I couldn’t say. I just reported on this job 7 weeks 
ago. 

Mr. Knox. I believe that is ag Mr. Chairman. 

Mr. Cruuporr. Mr. Schrader, I just have a couple of questions. I 
am trying to understand this problem. It is true when the Federal 
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Government buys certain lands in fee that they come off the local tax 
rolls for assessing real estate taxes but isn’t it true that there is a 
cerain amount of administrative income when these lands are opened 
to the general public for recreation purposes and as a result of that, 
whatever administrative income there is, 75 percent of it will go back 
to the local county governments 4 

Mr. Scuraper. That is correct. 

Mr. Cuvporr. Is it not also true that as a result of establishing a 
recreation area, there immediately grows up around the entrance to 
the recreation area, sleeping accommodations which may be in the 
form of camps, hotels and motels, general stores for the purpose of 
supplying food and hunting equipment and fishing equipment ? 

As a result of that, lands which are worth very little for tax pur- 
poses suddenly become more valuable and there is a return to the 
counties of that type of income; isn’t that true, too? 

Mr. Scraper. [ believe that that is true. I don’t know whether 
anybody has ever honestly appraised the economic impact on the local 
tax be ase. it would be an interesting thing ‘ explore. 

Mr. Cuvporr. We have some regords—I don’t know whether yee 
were here when we were discussing it, but our records show that : 
study of that problem conducted by the Corps of Engineers of the 
Army showed that between 1939 ) and 1947, the tax loss for projects of 
that type over the entire Nation amounted to only $131,000, which I 
think is on a small amount considering the vast territory covered. 

I don’t know whether it has been changed from 1947 to 1957, but I 
assume it probably has a little bit. So that I think the question of the 
loss of taxes, when you start to balance the equities as to the benefits 
ene by the people of the Nation as a result of these recreation pro- 

ams, they are rather de minimis and aren’t worth talking about. 

ie Scraper. I suspect that is the case. I wasn’t aware of this 
study but it more or less proves something that I have always suspected 
was the case. 

Mr. Cuvporr. It is in our record in an earlier hearing. I have no 
further questions. Do you have any further questions, Mr. Knox? 

Mr. Kwox. I have one further question. 

Relative to the amendment that has been proposed by the Depart- 
ment of the Interior and now has been adopted by the 48 State gov- 
ernors—is that correct ? 

Mr. Scuraper. That is right. 

Mr. Knox. I can fully realize, as I believe you do, that the governors 
would be in favor of such an amendment because they as the pro- 
ponents of Federal land acquisition or the performance of Federal 
land acquisition by the Corps of Engineers are those who do not have 
the responsibility for going to Congress and justifying the appro- 
priation. 

Therefore, as to the Federal agencies, in this case they don’t even 
have to go to the legislature for appropriations, so, therefore, it is 
much easier for them to approve the adoption of this particular amend- 
ment that has been proposed by the Department of the Interior. 

Now, I believe the best government is always at the lower echelon of 
government. Do you not? 

Mr. Scuraper. Yes. 
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Mr. Knox. Of course, I don’t object to the governors approving of 
this amendment, at all, because it takes away from their own responsi- 
bility. Isthat not true? 

Mr. Scnraver. I can’t say that it detracts from their responsibilities. 

Mr. Cuvporr. I think it is part of their responsibility to see that 
they get from the Federal Government everything they are entitled to 
for the people in their States. I don’t think it detracts from their 
responsibility. 

Mr. Knox. Now, Mr. Chairman, it seems to me responsibility should 
be placed in the State government, and as far as the governor is con- 
cerned, surely if he can reach out into the Federal Treasury and pull 
dollars out to accomplish problems that are confronting them in their 
respective States, they are going to do so. 

Because they are then not required to make that request from their 
State legislatures. I am not condemning them for adopting this 
amendment nor am I saying that I am opposed to it, but I do think 
there is still a great responsibility on the lower echelon of government 
as far as furnishing recreation facilities for the people of South 
Dakota or those people it will attract. 

Mr. Scnraper. Let me make my position on this perfectly clear. 
I am not one of those who believe that the Great White Father 
in Washington can handle the affairs of the United States. I am 
certainly a States-righter and a county or township responsibility 
person. 

But we have a national program of flood control being conducted 
by the Corps of Engineers—and the same thing can probably be said 
about the program for the Bureau of Reclamation, which is costing 
hundreds of millions of dollars. The Federal Government approves 
numberless projec ts every year to be constructed thereunder. I cannot 
give an exact figure on this, but citing perhaps on Oahe Reservoir. 
perhaps, as an illustration of a project which would cost in the 
neighborhood of half a billion dollars to build, the addition of, . 
suppose, $1 million expenditure, which would be a way less than : 
tenth of 1 percent of that project, could make that an outst: siding 
conservation project. 

Then I wonder if it is good policy on the part of the Federal 
Government to ignore that and let the opportunity pass up. It seems 
to me that it is a matter of “Do we take full advantage of the 
opportunity or do we just let it pass by,” and I hope that the Congress 
of the United States will realize the potentialities for multipurpose 
development, and wherever there are possibilities for fish and wildlife 
and recreational development on reservoirs, whether in South Dakota 
or in some other State, that they will do so. 

The additional cost, the cost for this little bit of recreational and 
fish and wildlife development as compared with the total cost of 
these projects is insignificant. 

Mr. Knox. Well, of course, I fully realize that the percentage 
costs with respect to the State is very small when the Federal Gov- 
ernment does it, but I do commend you for your position on the 

uestion of States rights and States responsibilities. I think States 
do have that responsibility and I think they should forever retain 
their States rights and not forever delegate those rights over to 
the Federal Government. 
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Mr. Cuuporr. Mr. Schrader, I just want to interpose this. I think, 
from what I have heard so far, that this is a joint responsibility, 
and I think if you check through the records you will find that most 
States or all States consider it a joint responsibility. U sually where 
land is taken by the Federal Government for recreation purposes 
and sometimes turned over to the States to administer, the States 
assume their responsibility along with that. 

But to get back to your tradition and your history back of this 
thing, most of our floods are as a result of waters overflowing their 
banks on the navigable rivers of the United States and it has alw ays 
been the policy of the Federal Government from the time of—oh, 
back probably in the early 1800’s, to have jurisdiction over the 
navigable waters of the U nited States and it was only because of 
the fact that somebody got an idea back in 1944 when we had our 
first flood-control act that these floods being controlled could establish 
not only flood control but multiple purposes, like the generating of 
hydroelectric power, the setting up of fish and wildlife sanctuaries 
and things like that, that we got to a point where we were not only 
controlling floods, but we were also doing the public, the States, 
and all the people who live in the States, a real favor in operating 
this situation. 

I think it has been definitely proved by all the State directors of 
whatever you might call your department and by the goverrors, they 
are not trying to say to the Federal Government, “You do this job, 
we don’t want to contribute.” 

I think they contribute to the best of their ability and even in 
Pennsylvania where I come from, in our northern tier counties we 
have established many, many parks around Government reservoirs. 
We are administering them, policing them, and supplying game war- 
dens and fish wardens and everything that goes with it. 

Mr. Scuraper. To the limit of our resources we are ready, willing, 
and are assuming a lot of the responsibility on this. 

Now this $300,000 annual appropriation I referred to, just last week 
we approved our budget and a substantial part of that $300,000 is 
going to be used to develop the recreational sites that are being turned 
over to the State on Fort Randall Reservoir. We are putting money 
into the thing and all we can get. We wish we had more. 

Mr. Cuuporr. Are there any further questions 

Mr. Inprrrz. I have one additional question. You indicated in your 
statement that the Corps of Engineers does not consider that Public 
Law 732 authorizes acquisition of lands as a mitigation measure, for 
mitigating the losses. 

I wonder if you are aware of the opinion of the Solicitor of the 
Interior Department, dated March 12, 1954, indicating that Public 
Law 732 does authorize construction agencies to include such recom- 
mendations in their project reports. 

Mr. Scurapver. Oh, yes; lam aware of that. 

Mr. Inprrrz. Are you suggesting then that the Corps of Engineers 
does not follow the principles embodied in the Solicitor’s opinion ? 

Mr. Scuraver. Well their Solicitor says that it doesn’t. 

Mr. Inprirz. Was that a written opinion ? 

Mr. Scuraver. I don’t know. All I know is, trying to get them 
to do it at field level, they say, “We can’t do it legally.” 
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I am not an attorney, and I don’t know. They might get into trouble 
in court if they were condemning lands to be acquired for fish and 
wildlife purposes. The appropriation for the construction of that 
project is for flood control. I don’t know. 1am no attorney. But I 
know that the Interior Solicitor says that in his opinion 732 does not— 
isn’t specific. It says they are authorized to mitigate losses and if the 
Fish and Wildlife Service believes that the form that mitigation 
should take is the acquisition of land and development of habitat on 
that land, why it authorizes that, but to my knowledge there has never 
been a piece of land acquired for mitigation of losses. 

Mr. Inprirz. So you believe that “the Cor ps of Engineers and the 
Interior Department are at odds on this subject ? 

Mr. Scraper. Yes. 

Mr. Cuvuporr. If there are no further questions I want to thank you 
very much for coming here, Mr. Schrader. You have come a long way 
and we certainly appreciate the fact that you have given us the benefit 
of the situation in South Dakota. 

Mr. Scuraper. I certainly appreciate the opportunity to come and 
testify. I think this is a very vital matter so far as we in recreation 
protection are concerned. 

Mr. Cuuporr. The next witness is Mr. Melvin O. Steen, director of 
the Nebraska Game, Forestation, and Parks Commission. 

Mr. Steen, I understand you have a prepared statement ? 

Mr. Sreen. Yes. I havea typewritten statement here. 

Mr. Cuuporr. Will you proceed, please. 

Mr. STeen. Yes. 


STATEMENT OF MELVIN 0. STEEN, DIRECTOR, NEBRASKA GAME, 
FORESTATION, AND PARKS COMMISSION 


Mr. Sreen. I am Melvin O. Steen, Director of the Nebraska Game, 
Forestation, and Parks Commission. 

Mr. Chairman, the staff suggested I should elaborate here by giving 
the committee a brief biography in order that I might qualify as a 
witness. 

Mr. Cuuporr. We are always glad to hear about your background, 
Mr. Steen. 

Mr. Sreen. I have been in the conservation field officially for 33 
years. My original experience was with the State of North Dakota, 
which is the State of my nativity, where I was born and reared. I 
spent 10 years in the service of the Federal Government as an em- 
ployee of the Fish and Wildlife Service, 12 years as chief of fish and 
game in the State of Missouri, and 1 year, now, as the director of the 
Nebraska Forestation and Parks Commission. 

In addition to that official experience I have, of course, been con- 
cerned with and interested in conservation matters since my gradua- 
tion from college. I was born and reared on a very large farm in the 
State of North Dakota and have owned and operated farmlands in the 
Great Plains and in the State of Missouri all my life and I still do. 

The question of water and land and its products are and have been 
a matter of concern and interest with me all my life. Now I should 
like to amplify here sufficiently, too, to say that I guessed, and it 
appears correct, that other witnesses appearing before this committee 
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would cover the justifications for a more liberal land-acquisition 
policy on Federal reservoirs and would discuss the details or the diffi- 
culties surrounding that problem and the need for legislation, per- 
haps, on the subject. 

| thought that in order to bring to the attention of the committee 
matters that might otherwise escape their notice, but which I consider 
important, that ‘T should take off on a somewhat different tangent this 
morning and discuss some things that possibly would not otherwise 
have been discussed. 

I submit that the joint land acquisition policy adopted by the De- 
partments of the Army and Interior in October of 1953 is not de- 
sirable public policy. That it is in reality detrimental to the long- 
time economic and social welfare of the people. 

Previously, the departments pursued a more liberal policy. Un- 
doubtedly they did so because they found ample justification for 
liberality, and I think it appears clear from the testimony that that 
is what they were doing, and I agree also with other witnesses here 
that we needed a change, but my view is that the two departments 
took off in the wrong direction. 

I doubt that these two great departments would stretch their au- 
thorizations to the limit to make possible an operational policy they 
consider unjustified. 

In the control and utilization of the fresh-water resources of this 
Nation, there inevitably arises conflict between limited private in- 
terest and the broad public welfare. I believe we can truthfully say 
that the former has generally prevailed against the latter in water 
management matters, ‘and that the policy above referred to is another 
concession to the vociferous minority. 

The testimony of the former Chief of Engineers before this sub- 
committee states that the Department of the ‘Army revised its policy 
primarily because of local opposition to land acquisition, especi ially 
the opposition of landowners who were contesting the acquisition in 
the courts. I have been unable to positively ascertain why the De- 
partment of the Interior joined in the new land-acquisition policy, but 
I believe Interior did so more as a concession to cooperation within 
the Federal family than because of Interior’s true convictions. 

If I am mistaken in this belief, I shall be most happy to be cor- 
rected, because I would like to know exactly why that Department 
abandoned a policy that had functioned ac ceptably and adequately 
since reclamation projects first were built for a new policy that the 
general public finds neither acceptable nor adequate. 

However, we Nebraskans are happy in that all the completed In- 
terior Department reservoirs in our State were acquired before the 
revised policy went into effect. We are happy also in that our all- 
around experience with Interior Department projects has been highlv 
satisfactory. We have found that Department most efficient, con- 
siderate, and cooperative. We are not as happy with War Depart- 
ment projects, especially one that was acquired after the new policy 
was adopted. This is the Gavins Point Reservoir, otherwise known 
as Lewis and Clark Lake. 

This reservoir was constructed on the Missouri River at a point 
where it forms the boundary between Nebraska and South Dakota. 
Therefore, my comments about this reservoir relate to the Nebraska 
side of the impoundment. 
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As previously indicated, the former Chief of Engineers testified 
that the primary reason for adopting the new policy was the protest 
of landowners who contended that the Department was taking more 
land than necessary, particularly landowners who were contesting ac- 
quisition in the courts. Presumably, the new policy was adopted in 
the hope that it would overcome, or largely overcome, this landowner 
protest. 

Under this new policy, land acquisition on Lewis and Clark Lake 
was reduced to the barest minimum at the expense of present public 

values and future public needs. If the use of the new policy on Lewis 
and Clark Lake has resulted in any substantial reduction in the num- 
ber of contested land-acquisition cases, that fact is certainly not 
apparent to us in Nebraska. It appears to us that there were fewer 
contests under the previous policy. Moreover, a common reason for 
contests on Lewis and Clark Lake is landowner objection to severance, 
which severance leaves the landowner with an inadequate operating 
unit and (according to these landowners) without due compensation 
for the loss they suffer by reason of such severance. We conclude that 
the War Department could have had more land and less objection 
for essentially the same cost if their previous policy had prevailed on 
Lewis and Clark Lake. 

sut whether or not this be a correct conclusion, the fact. remains 
that there is always more or less landowner objection, and some- 
times group objection, to land acquisition on any major project. 
Most landowner objection arises because of disagreement as to price, 
and group objection usually comes from minorities that value their 
own interests above the public good. If we assume that the Federal 
Government always pays a fair and proper price for the land that it 
takes, then most objec tion has little real validity; moreover, the vol- 
ume of such objection is no good measure of the public pulse and 
certainly no measure of the public good. 

The Nebraska portion of Lewis and Clark Lake lies entirely 
within Knox County. There are less than 15,000 people in this 
county, and far less than 1 percent of them owned property within 
the reservoir site. There are at least 300,000 other Nebraskans who 
hope to use and enjoy Lewis and Clark Lake. By reason of the 
Federal taxes they pay, these 300,000 citizens are required to con- 
tribute 20 times as much to the acquisition of this project as the 
residents of Knox County. 

In a Nation that literally staggers under a surplus of agricultural 
production, there is no good basis for the contention that the limited 
acreage needed for any and all public purposes on a reservoir site 
must remain in private ownership. Commonsense dictates that such 
lands be acquired and taken out of production, to be leased for agri- 
cultural purposes only as and when needed. The agricultural econ- 
omy and the public welfare of the Nation would both be served by 
such action. 

I am certain this subcommittee has heard much about the great 
and growing economy of outdoor recreation as it relates to F ederal 
reservoirs, hence I confine my remarks to the social values inherent 
in these impoundments. It is a self-evident truth that sound and 
adequate recreational outlets are absolutely essential to a healthy 
society, and that we have no bigger nor better outlet than outdoor 
recreation. 
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There is much to be said on the subject, but to save time, I simply 
remind the subcommittee that an ounce of prevention is worth a 
pound of cure—that the American people can far better afford to 
build and maintain playgrounds than penitent: ries 

There is much that is unrealistic in the usual consideration of the 
many public values of Federal reservoirs. For ex: umple, we normally 
consider flood-control a public-value must, and invest huge sums of 
public money in flood-control if the benefits exceed the costs. 

In truth flood control is an activity wherein the many are sub- 
sidizing the few, and the benefits we buy accrue to the few. These 
few are suffering losses because they have located within a flood plain, 
a location which any prudent person ought to recognize as inescap- 
ably hazardous. On the other hand, the recreational benefits of a 
flood-control project are referred to as “incidental values” worthy of 
little or no investment, yet recreation is of major economic im- 
portance to this Nation, and its economic and social benefits accrue 
to the many who are subsidizing the few. I suggest, gentlemen, that 
we have the flood-control cart before the public -value horse. 

Fresh water is a most important natural resource, and, within the 
next 50 years, it will undoubtedly be in greatest shortage of all our 
natural resoruces. Its full conservation and its wise use is an abso- 
lute necessity in the long-time view. Its conservation and use, how- 
ever, cannot be restricted to individual or limited purposes but must 
be based on biological, economic and social needs and values because 

| three are essential to human walfare. There is not time here to 
daliente on these needs and values as they relate to our fresh-water 
resources, but I am sure this subcommittee is fully aware that the 
fresh-water suply and use is probably our major natural resource 
problem. If the subcommittee wishes, I shall be happy to prepare and 
present my views on this subject in a supplemental memorandum. 

In summary, the truth is that we must guard and develop all the 
values of our fresh-water resources ; anything less is only a temporary 
expediency. The truth is that multiple use is inevitable in the de- 
velopment and allocation of fresh-water resources, and we shall even- 
tually be forced to develop all our reservoirs on that basis. Gentle- 
men, we do not have fresh water in sight to serve the needs of this 
Nation that are already in sight on any basis other than full and pru- 
dent multiple use. If present authorizations are inadequate to pro- 
vide for multiple-use development, then the necessary authority should 
be provided forthwith. That is the function of Congress, and I 
urge that this subcommittee so recommend to the Congress. The 
time to do that is now, gentlemen; on the fresh-water resource front, 
in this land of ours, it 1s much later than most of us think. 

Mr. Cuvporr. Mr. Steen, I think we are all familiar with the fact 
that water is one of the lifelines in some parts of our country and I for 
one would like to take advantage of your offer to supply this com- 
mittee with a supplemental memo, because of your bac kground and 
experience in this field. I am sure that you could give us much 
information that would help us with the problem of water in the 
United States. 

Mr. Steen. Thank you. Mr. Chairman, I will be glad to do that. 
I might say I didn’t go into it here because I didn’t want to take up 
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a lot of the time of the committee. I know you are busy, gentlemen, 
and I didn’t want to cover something that had been covered previously, 

Mr. Cuuporr. I think it is our duty, since you have offered to do it, 
that we should take advantage of anybody’ s offer to help us with 


the water problem and if you will submit that to the subcommittee, 


I for one will personally appreciate it. 

Mr. Steen. Thank you, sir. I will be glad to do that. 

(The information referred to above was never furnished the sub- 
committee. ) 

Mr. Sreen. I would like to amplify my statement orally to cover 
a case that was discussed previously that I happen to know a little 
something about. That relates to this amendment that was dis- 
cussed and which was prepared by the Department of the Interior. 
It so happens that the wildlife management agencies of this Nation 
have an organization known as the International Association of Game, 
Fish and Conservation Commissioners, which includes all of the 48 
States, the several provinces of Canada, the Dominion Government, 
the Fish and Wildlife Service of this Government, and the Govern- 
ment of the Republic of Mexico. 

All those official agencies are members of this organization. The 
organization passed a resolution outlining these problems and _re- 
questing the Department of the Interior to do something about it. 
The Secretary of the Interior, according to my informatiton, in re- 
sponse to that resolution and request of the international association, 
did direct his subordinates to prepare the necessary amendment and to 
clear it with the governmental agencies that are involved. My in- 
formation is that it is now in the process of being cleared. 

Mr. Cuvuporr. Well, we certainly appreciate the fact that someone 
has called our attention to that amendment and we are going to try 
to get a copy of it so that we can make a study of it, with a view 
toward helping the situation. 

Mr. Indritz, do you have any questions? 

Mr. Inprrrz. I have only one —— Mr. Steen: In addition to 
the recommendation you make for additional legislation to provide all 
necessary authority for multiple use de »velopme! nt, is it also your rec- 
ommendation that the policy of 1953 be changed and that the formal 
policy of fee acquisition be revived 2 

Mr. Steen. Oh, definitely. I feel, as I have stated, that a change in 
policy undoubtedly was indicated but the change that was made took 
off in the wrong direction. The principal thing wrong with the old 
policy was that it wasn’t liberal enough or it didn’t have the back- 
ing of the necessary legislative authority and the necessary author- 
ization. 

I am not at all convinced that these two great departments are so 
blind as to fail to recognize the need for multiple-use development. 
I think there is much merit in the statement that they lack in many 
cases the authority to do the things, or at least an indication from 
the Congress that they should do these things. 

Mr. Inprrrz. So whatever change that ‘should have been made, 
should have been made in the direction of more land acquisition fa 
not less land acquisition ? 

Mr. Sreen. That is right. In my statement I have attempted to 
point out that despite the fact that there was land under protest, and 
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some local protest, there is very grave doubt in my mind that that was 
any justification for the action that was taken. As a matter of fact, 
I don’t consider it on the basis of the facts as I know them, I don’t 
consider it even a valid reason for the change. 

Mr. Cuuporr. Mr. Knox 

Mr. Knox. Well, I believe in order to have the record clear so that 
we will know something about State responsibility. I should ask Mr. 
Steen questions relative to the policy of the Nebraska Conservation 
Commission—is that what you call your commisson ¢ 

Mr. Sreen. It is called the Nebraska Game, Forestation, and Parks 
Commission, Congressman. 

Mr. Knox. It is conservation. 

Mr. Steen. It is public recreation and the conservation of resources. 

Mr. Knox. Aproximately how many acres of land has your de- 
partment jurisdiction over ‘ 

Mr. Steen. Including the leases and the acreage that is owned by 
the Federal Government, in many reclamation service projects, we 
operate some 60,000 acres. 

Mr. Knox. I was inquiring about land that the State has acquired 
for conservation and recreation. 

Mr. Sreen. Approximately half of that total. 

Mr. Knox. About 30,000 acres? 

Mr. STeen. Yes. 

Mr. Knox. How does the State of Nebraska acquire land? 

Mr. Steen. We acquire it in fee-simple title by negotiation. 

Mr. Knox. From funds apropriated by the Nebraska Legislature ? 

Mr. Steen. From the same source as indicated by the previous wit- 
ness. I should like to point out, Congressman, that I am quite fa- 
miliar with the Michigan conservation organization and have a great 
many friends in that organization that I have known all my life and 
that you are quite fortunate in Michigan in this field in that you have 
a State with a great many resources; that your conservation depart- 
ment covers a much broader field than is true in most States. You 
have all the resources tied up in your conservation department: Oil, 
gas, land, minerals, parks, everything, and that you consistently ap- 
propriate large sums of money from the general fund of the State 
to that department, and that that is not true of virtually all of the 
other State departments; that they exist, or subsist and operate almost 
exclusively on the income from hunting and fishing permits and that 
the scope of their operation is limited to their income, whatever that 
may be, and that they derive or get no money as a general rule from 
the general revenues or general taxes of the State the general income 
of the State. 

Mr. Knox. Have the conservation groups in the State of Nebraska 
made any attempt to request funds from the Nebraska Legislature for 
conservation purposes as a direct appropriation from “the general 
fund ? 

Mr. Sreen. Well, of course, we do get money from the general 
revenue of the State for the support of ‘the State parks, as such, but 
not for any other purpose. We do support a great many recreational 
areas, including recreational areas on these Federal reservoirs, par- 

ticularly Bureau of Reclamation reservoirs, but they are supported 
entirely from the income of game and fish money. 
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Now, I should like to amplify my statement, Congressman, by point- 
ing out that I have an entirely different concept about this particular 
question than that which has been expressed here this morning. I 

should like to say for the benefit of the subcommittee that first of all, 
I do not at all agree with the concept that we as a people have a re- 
sponsibility to move into a flood plane where these people have located 
themselves, as I say in a location which any prudent person should ree- 
ognize as hazardous, and pull their economic chestnuts out of the fire 
at the expense of the general taxpayer and then fail to do, as the 
previous witness has said, those things, which one-tenth of 1 percent 
would do and would reclaim for the people who are paying the bill, 
public values that they appreciate and recognize and want and desire, 

I am not at all convinced that we are completely justified in flood- 
control projects as a public policy and a national investment, and un- 
justified in doing the same thing for a great many more people who 
have social and recreational values at stake in these public reservoirs. 
I don’t agree with that policy. 

Now, the second thing I want to say about this, is this, that the pub- 
lic as a Federal Government in this instance, the Federal Government 
makes the capital investment in the construction, in the acquisition 
and construction of these projects, but the States are assuming the 
maintenance of the recreational areas and that is a much bigger load 
in my opinion than the capital investment because the maintenance of 
these areas is a — against your future income and your future 
load in raising a revenue for public operations, which you never get 
paid off. It is ‘ust like a mortgage against your future that you never 
get paid off, . ongressman. 

I think when the States assume the maintenance of these areas, 
they certainly are doing their share, and perhaps a little more. Be- 
cause the Federal Government assumes the maintenance of all the other 
functions of these reservoirs. And I submit again the function I am 
talking about here is just as great a public responsibility as the primary 
objective that is involved in this project. There is no question about 
that in my mind. 

Mr. Kwox. In that respect, Mr. Steen, would you favor general leg- 
islation that would require the Corps of Engineers to acquire the land 
for fish and wildlife purposes ¢ 

Mr. Sreen. I certainly would favor Federal legislation that would 
enable any Federal agency that is involved in any way in the develop- 
ment and manipulation and use of the water resources of this Nation 
that would enable them to develop and use that water for all public 
purposes, all public values—biological, economic, and social. When 
I say biological, I refer, of course, to domestic uses of water. When 
I say economic, I refer to the things we have here referred to in public 
reservoirs. When I say social, I refer to the need for recreational 
outlets. And I refer to the fact that outdoor recreation is right now 
the greatest recreational outlet we have in America, that the Ameri- 
can people spend more money hunting and fishing, for example, than 
they spend attending picture shows, football games, basketball games, 
horseraces, and all other spectator sports combined. That this is an 
opportunity wherein, by a relatively small additional investment, the 
American people can solve one of their major problems and that is 


the need for adequate recreational outlets of a healthy and acceptable 
nature. 
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Mr. Knox. From your statement, then, Mr. Steen, I should inter- 
pret it to mean that you do not feel that the Corps of Engineers would 
be going far afield of their responsibility if they should acquire 
property for preservation of fish and wildlife; is that correct? 

Mr. Stren. Congressman, I am not prepared to say that they would 
not be going far afield now. As the previous witness said, I am not 
a lawyer. If they say they don’t have the authorization, I don’t ques- 
tion that. I think they are perfectly sincere and honest. But I don’t 

think they would be going far afield if they were given the authori- 
zation that they need, if their authorization now is inadequate and 
they are given the authorization they need, I certainly don’t think 
they would be going afield, to develop a public value that should 
be developed, and that we as a people eventually will develop. We 
are going to have to go back, Congressman, and undo many of the 
things we have done in these Federal reservoirs in the next 50 or 
100 years in this country. 

Mr. Knox. I hope we don’t become stalemated and do nothing to 
correct some of the errors that possibly we have made, that is for 
sure. 

There is, however, great question in my mind on giving jurisdiction 
to the Corps of Engineers as far as fish and wildlife service is con- 
cerned. I think we have a wonderful Fish and Wildlife Service at 
the national level and I certainly respect our conservation commis- 
sions and the many projects which they have supported and advo- 
cated in the States. There is that grave question as far as I am con- 
cerned, about giving that jurisdiction over to the Corps of Engineers. 
It has not been proven to me that they are in that field of responsi- 
bility. 

Mr. Sreen. Well, of course, the question of who should do the ac- 
quisition and development is not, I think, related necessarily to the 
issue you raise, which is one of assigned responsibility under the law 
and technical ability to do the job. There is no question about the 
fact that the Fish and Wildlife Service, for example, has the assigned 
responsibility from the Federal point of view, with respect to wildlife 
matters. There is no question about the fact that they have the tech- 
nical ability to do the job. 

sut here we are talking about, as I said previously, the capital invest- 
ment of this project. The things that should be done when the proj- 
ect is being built, rather than the things that are to be done after it 
has been constructed. 

I don’t think that the Army Engineers, the Corps of Engineers, 
should get into the wildlife management business as such, certainly 
not. But I don’t think they should be so restricted, either by reason 
of lack of authority or by reason of lack of available funds, that they 

cannot take into consideration, in the planning of a project, in the 
development of it, and in making the capital investment on that proj- 
ect, and do those things that would make available to the people, 
the American people, the other values that are inherent in a Fed- 
eral reservoir. 

Mr. Cuuporr. Well, Mr. Steen, since I have become chairman of 
this subcommittee I have read the Flood Control Act of 1944 and its 
amendments of 1946 more times than I can remember, and I think it 
is all agreed that in the interpretation of the Flood Control Act of 
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1944 as amended by the act of 1946, that the Army engineers have 
authority and have been given authority by the Congress to establish 
where they think it necessary, recreation areas around Government- 
acquired reservoirs. The only thing I think they ought to do is, in- 
stead of making it permissive, they ought to make it mandatory and 
I think it would be well to amend the act to say that they “shall,” not 
that they “may” do it. I think that would certainly go a long way 
toward probably liberalizing the policy and telling “the Corps of 
Engineers exactly what they have to do. 2 think they doa perfectly 
splendid job in their flood control work. I don’t think any Congress 
has ever criticized the Army engineers for their work on flood control, 

Yesterday I was on the floor of the House when they started gen- 
eral debate on the public works appropriation bill, and both sides of 
the House, both Republican and Democratic, in starting out their 
introduction of general debate, praised the Army engineers for their 
work. I think it has been well that we have been able to work not 
only for purposes of flood control but for many other multipurpose 
benefits we get as a result of the Flood Control Act of 1944 and the au- 
thorization contained therein. Don’t you think that is right ? 

Mr. Srren. My experience leads me to say I quite agree with you. 

I don’t question the authority on the question of authorizations and 
so on, but speaking as a layman, shall we say, on that subject my ex- 
perience indicates that the Corps of Engineers probably had more 
authori ity than they exercised in this matter. 

Mr. Cuuporr. Mr. Steen, I don’t want to bring it up at this point 
because I think enough has been said about it, but T think perh: ips 
some people affected by the Flood Control Act and the acquisition 
policy of land by the Corps of Engineers wanted to so badly change 
the policy and as a result of trying to satisfy 1 or 2 or 3 people in this 
Nation, that somebody, somewhere, either in the Department of the 
Army or in the Department of Defense or even the White House got 
so far overboard in trying to satisfy these individuals—like the prob- 
lem confronting the corps at Benbrook and at Whitney, that the 
policy got way off base. In their overenthusiasm to take care of our 
friend, Mr. Richardson’s problem down there, they probably ham- 
strung the whole program. 

Mr. Sreen. Well, I have heard that discussed. I don’t wish to 
comment on it because I am not qualified to. I don’t know the facts. 

My point is this, that despite the fact that you have these things 
arise, despite the fact that you have landowner objection and even 
group objections sometimes, if you are justified in doing these things 
for flood control you are justified in doing them for the social benefit of 
the people. There is no difference in my opinion. 

Mr. Cuouporr. I think in this day and age, with our progress, some- 
body always gets hurt. I know when we built our famous Pennsyl- 
vania Turnpike a lot of people lost land they didn’t want to lose because 
it was condemned for the purpose of constructing this road. I think 
any time you have any kind of a public project somebody gets hurt a 
little bit and you have to balance the equities to see w hether or not you 
are right in what you are doing and, of course, what you do is try to 
take care of the person by giving him some dollars and cents to take 
care of his damage. 
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Mr. Stren. I want to add to what I said by pointing out that in my 
opinion the justification for developing the social values and these 
other values here are actually greater for us as a people than the justi- 
fication for doing the primary things that are involved in these proj- 
ects, here. Far more people benefit by it. That the future of this 
Nation will be enhanced and benefited more by developing the social 
and other values of these public-owned areas than the primary objec- 
tives that we are striking at here. 

Mr. Cuvuporr. Are there any further questions? 

Thank you very much, Mr. Steen. 

Our next witness is Mr. Robert Paul, assistant executive vice presi- 
dent of the Sport Fishing Institute. 


STATEMENT OF ROBERT PAUL, ASSISTANT EXECUTIVE VICE 
PRESIDENT, SPORT FISHING INSTITUTE 


Mr. Pavit. Mr. Chairman, it is a pleasure for me to be here this 
morning. 

My name is Robert M. Paul, assistant executive vice president of the 
Sport Fishing Institute here in Washington, D. C. 

Mr. Cuuporr. Would you give us something of your background ? 

Mr. Pavey. I am in somewhat the same position as Mr. Schrader. 
Until a few weeks ago I worked for the State of California, and I have 
just moved to Washington. I am a little bit more qualified, I think, 
to talk about California problems than I am about Washington prob- 
lems, if it is agreeable with you. 

The Sport Fishing Institute for the benefit of you who might not 
know what we are, is an educational fish-conservation organization 
made up largely of the manufacturers who produce the equipment and 
tackle, outboard motors, and boats used by sports fishermen. Our 
objective is to make fishing better and we do that largely through 
sponsorship of research projects. 

Mr. Cuuporr. Do you mean make fishing better or make it easier to 
catch fish ¢ 

Mr. Pauw. Make fishing better and preserve what we have. 

You will find a little pamphlet attached to the statement which talks 
more about our organization. We are relatively new in this legisla- 
tive field, and I don’t think we have had the opportunity of appearing 
before your committee, before. 

Mr. Cuuporr. I am sorry, Mr. Paul, that our famous and most ex- 
pert fishermen is not present this morning. Congressman Hoffman, 
of Michigan, is probably one of the greatest fishing enthusiasts in the 
Congress, and I am sure he would be happy to hear what you have to 
say, and I am sure he will read your statement. 

Mr. Pauw. His reputation has preceded him. 

Briefly, we urge that the Departments of Army and Interior be 
directed by Congress to reinstate the former policy of land acquisi- 
tion at Federal reservoir projects. This policy, as you know, pro- 
vided that the lands needed for the operation of the reservoir were 
acquired in fee. 

Now, this policy has been changed so that, in general, only flowing 
easements are acquired, and as a result, the public tends to be ex- 
chided. Now, we make this recommendation with the broad public 
welfare in mind, paying particular heed to the growing amounts of 
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leisure time our population has and our growing needs for healthful 
outdoor recreation. 

We feel that we have to develop the recreational potential at fed- 
erally constructed reservoirs to help meet our future needs for out- 
door recreation. 

In 1955, the National Survey of Fishing and Hunting, sponsored 
by the Fish and Wildlife Service, at the request of the States—and 
incidentally paid for with earmarked sportsmen’s funds—showed that 
21 million Americans, 12 years or older, fished for recreational pur- 
poses in 1955. Now, counting the kids under 12, the total who go 
fishing as their chief — of sport undoubtedly exceeds 25 million, 

In addition to this, it is estimated that another 25 million folks 
are boating cathaaicie at the present time. Now, there is some 
duplication in these figures, undoubtedly, but we estimate there is at 
least another 8 million who are prince ipally interested in boating. So 
we are thinking in terms of a total of perhaps 33 million people, not 
including swimmers. 

For at least half of these folks, sports fishing is the leading form 
of recreation, and in 1955 over 400 million man-days of recreation 
were provided. 

Now, the economic contribution to the business of the country con- 
tributed by sport fishing tends to be overlooked. Collectively, the 
Nation’s anglers spent $2 billion in 1955 for the pas and services 
they demand to go out fishing. 

On the average, each angler spent about $92 annually, or about $5 
per day. Now, this figure of $5 per day is pretty conservative, but 
it gives us something to work with. I think it provides pretty sound 
justification in many cases for acquisition of additional lands to guar- 
antee future realization of recreation potential. 

Collectively we feel or estimate there are some 3.5 million acres 
of federally constructed water impoundments. I think it is esti- 
mated that about 2.75 millions of this are on Corps of Engineers and 
Bureau reservoirs, and the remainder is made up of the big contri- 
bution, of course, from the TVA, and from the other governmental 
agencies. 

This amount of water can become a tremendous recreational play- 
ground if it is properly developed, and the chief need is for adequate 
access. Without adequate access we estimate that maybe one man- 
day of fishing per acre can be supported. This generates only $5 per 
acre of business in goods and services—fishing tackle, motors, boats, 
trailers, gas, oil, and all the other things dem: anded by anglers. Most 
of this, of course, is local business. 

With adequate access to the reservoir, combined with subsequent 
proper management of the fish populations, we believe that a poten- 
tial amounting to 100 or more man-days = fishing per acre can be 
created. This order of use would generate $500 of business per acre 
of water from fishing alone. Now, this seems perhaps to you quite 
high, but in many areas it has already been exceeded in small lakes 
and in reservoirs up toa few hundred acres in size. 

We believe that the present land-acquisition policy falls far short of 
what is needed to assure full and adequate access to Federal reservoirs 
by the general public. Although every citizen contributes through 
taxes to the construction cost, the direct benefits to every citizen in 
turn seem remote indeed, unless his opportunity to utilize the reser- 








hful 


fed- 
out- 


ored 
-and 
that 
pur- 
O 20 
lion, 
folks 
some 
is at 

So 


, hot 


form 
ition 


con- 
] 

, the 

vices 


it Sd 
. but 
und 
ruar- 


icres 
esti- 

and 
ntri- 
ental 


lay- 
uate 
nan- 
) per 
oats, 


Most 


juent 
yten- 
n be 
acre 
juite 
lakes 


rt of 
voirs 
ough 
nm in 
eser- 


ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 255 


voir for recreation is adequately guaranteed. It is difficult to visualize 
how this may be accomplished unless the reservoir lands are acquired 
for public use. 

There were some good examples under the policy prevailing prior 
to October 12, 1953. Two, for example, are Tygart and Bluestone 
Reservoirs in West Virginia. 

All areas above the high waterline were made available to State 
agencies under a master plan of development. The fisheries, game, 
and/or park divisions picked out tracts in cooperation with the corps, 
the land was acquired, and the State took control literally of the en- 
tire reservoir area. Recently we have talked with some of the West 
Virginia people, and they frankly have no suggestions on how this 
arrangement could be improved. They are very ‘satisfied with it. Of 
course, the State took over the operation and maintenance costs. They 
proved to be considerable, but the people of West Virginia, I am 
quite sure, feel that it is a very good investment in terms of the rec- 
reation they get back. 

Now, one of the best examples of recreational development, I think, 
the development of recreational use, is probably the TVA system, 
Now, when the TVA was built, water recreation was practically un- 
known. Since it was built, sport fishing has incrased perhaps one- 
hundred-fold per unit of effort since the dams were built. 

A lot of attention has been given to access sites and both launching 
ramps and other facilities that have been needed by the people. In 
1956 more than 30 million person-day visits were made to these lakes, 
according to the TVA estimates. This is equivalent to 50 man-days 
of recreation per acre of water impounded, or a threefold increase 
over the visits tallied for 1957. 

Last year TVA took a bold and what we think is a very significant 
step. It turned over to the Tennessee Department of Conservation a 
total of 225 waterfront access areas and 59 reservoirs in Tennessee, and 
they are now under development by the State for controlled use by the 
public. This action, frankly, probably would not have been possible 
if TVA had to be guided by the present Federal land-acquisition pol- 
icy. This picture does not prevail in the Missouri River Basin, as Mr. 
Schrader has pointed out. 

A million acres of impoundment has been created here, but proper 
development is a long way off. 

Our organization feels that there is a legitimate Federal responsi- 
bility for recreational development, and in far too many cases intense 
recreational use develops because of the Federal reservoir, and the 
local people are frankly quite incapable of handling it. There is no 
longer any such thing as a local project. People want to travel and 
are willing to travel long distances for water recreation. 

Congress recognized this to a considerable extent last. year, I feel, 
when funds were appropriated for the United States Bureau of 
Reclamation’s Washoe project in California, where there was consid- 
erable recreational development. It was very nicely done. An excel- 
lent project. 

There are a number of cases I am aware of where problems have been 

caused for St ate fish and gan r agencies. For example, when Folsom 

Reservoir was constructed in California, and I might say I am sorry 
that Congressman Moss isn’t present, because this is literally in his 
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backyard and he is more familiar probably with this problem than 
anyone else in Washington. 

Anyway, when F olsom was built there was little, if any, thought 
given to the recreational use that was developed as soon as the reser- 
voir was completed. Very little land was acquired by the corps. In 
this case there was a strip of 300 feet acquired from the normal maxi- 
mum pool. At that time it was pointed out by some of the State 
agencies that this policy was too restrictive and that proper develop- 
ment would be impossible unless additional land was secured, at least 
the key locations. 

Needless to say, as soon as there is water in the reservoir, we began 
to have twenty-five or thirty thousand people on the reservoir every 
Sunday and there every weekend, Saturdays and Sundays. There 
were no provisions, no sanitary facilities, no boat launching ramps, no 
parking areas, no water supply, and difficult health problems de- 
veloped. The local counties were put to considerable expense to try 
to work up temporary measures until something permanent could be 
developed. 

Conditions got so bad, the State of California had to go in and 
appropriate funds for acquiring land around the reservoir for recrea- 
tional development. The State appropriated some million dollars 
for this. Now, the discouraging thing about it, I don’t think anybody 
objects to the expenditure of funds, but the land was not acquired at 
the time the corps acquired the reservoir site, and to go back in and buy 
these lands after the reservoir is built, believe me, is expensive. I 
know some of that land has gone I think on the average from $100 an 
acre to $1,000 an acre, or $1,200 an acre in value. 

The State was forced to spend many hundreds of thousands of 
dollars, essentially needlessly, because there wasn’t 2 proper coordi 
nated recreational plan at the time the reservoir was built. 

Another type of problem arose at Isabella Reservoir, in Kern 
County, Calif. This, I think, demonstrates the need for a consistent 
land polic: y on the part of the corps, regardless of what it is. Con- 
sistency is something that is highly desirable. 

In this case the reservoir provided for the leasing back of the land 
for agricultural purposes. This gave the lessees right to control the 
access to the reservoir for purposes of hunting and fishing. In fact 
it permitted private hunting and fishing on public land. Much of the 
desirable land is leased in this fashion. 

I might say at this point it is to the credit of the corps, 1 think, 
that this policy was changed when the problem was brought to their 
attention. New leases were negoti: ated which did preserve and re- 
store the right of public access, and the rem: ining reservoir land was 
turned over to Kern County, a local governmental unit, to develop 
for recreational purposes. ‘The county is doing an outstanding job. 
They spent some $30,000 for water to put in the pool, to maintain it, 
and are spending a large sum of money, as is the State, for recrea- 
tional development. We think this will be an excellent recreational 
project as soon as it is finished. 

In conclusion, the Sport Fishing Institute is concerned because of 
the present policy of the corps as “well as the : apparent flexibility of 
any policy that has been developed by the Corps of Engineers, as far 
as land acquisition is concerned. 
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We think that the policy should be developed which recognizes the 
importance of fish, wildlife, and recreation, and, in doing so, we think 
we can overcome much of the ill feeling that it has been generated. 

I might add one more thought. In reading the Washington Star 
on Sunday, I noticed a paragraph in relation to an article they had on 
this proposed dam a few miles above Washington here on the Po- 
tomac. ‘The recreational potential of this project will be tremendous. 
When it is built it will be in the center of an urban area within a few 
vears. There will be an untold amount of recreational use on this 
reservoir as soon as it is finished. And yet it was rather discourag- 
ing for us to see that the Star pointed out that in 1944, the engineers 
suggested buying a 200-foot strip completely around the 36 ,000- 
acre reservoir for dev elopment for recreational purposes. “Present 
thinking is to buy only what is needed in most cases at the highest 
point water would be expected to touch.” 

In the light of the evidence we have heard this morning, this ap- 
pears to be a pretty shortsighted policy for a reservoir in the center 
of some millions of people as live in the Washington metropolitan 
area. It demonstrates again the need for a broad, coordinated ap- 
proach to the whole concept of recreational planning on Corps of 
Engineer reservoirs. 

Thank you very much, Mr. Chairman, for allowing me to come here 
this morning. I hope we have been able to help you and we will 
certainly be happy to work further with your staff if we can be of any 
assistance. 

Mr. Cuuporr. Mr. Indritz, do you have any questions? 

Mr. Inprrrz. I just have one question. At the conclusion of your 
statement, Mr. Paul, you recommended a consistent Federal policy 
which recognizes the import: ance of fish, wildlife, and recreation. I 
assume you intended to incorporate that portion of your recommenda- 
tion which was at the beginning of your statement, where you urged 
that the Departments of the Army and the Interior reinstate the 
former policy of land acquisition at the Federal reservoir projects ; is 
that. correct ? 

Mr. Pauw. Yes. 

Mr. Cuuporr. Do you have any questions, Mr. Knox ? 

Mr. Knox. Yes: I do have some questions. Would vou inform 
the committee what constitutes the Sport Fishing Institute ? 

Mr. Pau. Yes. It is an association of about 160 manufacturers. 
It was originally started by the fishing-tackle manufacturers in an 
effort to—as one of them put it, “We have milked the cow long enough 
and it is now time to feed her.” 

I think that pretty well expresses the policy of our board. Right 
now we receive support from the fishing-tackle manufacturers, the 
outboard motor, boat, and trailer people, as well as a number of the 
large suppliers to the industry, people who provide cork and glass and 
other products that go into it. 

Our policy is quite clear. We are not a trade association in a strict 
sense. Weare interested in better fish conservation. 

Mr. Knox. Mr. Paul, how long have you been with the association ? 

Mr. Paut. I have been with them for about 2 months, Congressman, 
and for the 8 years prior to that I was with the State of California, 
in the water field, water planning for fish, wildlife, and recreation. 
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Mr. Knox. You have been in the conservation field, then, for some 
time ? 

Mr. Paut. Yes. I have been with California Department of Fish 
and Game for some time. 

Mr. Knox. While you were with the department in California, 
approximately what was the extent of the ot ate of California’s con- 
tribution toward conservation and recreation ? 

Mr. Pauu. The budget runs around $9 million a year for fish and 
game. 

Mr. Knox. That is a substantial amount. 

Mr. Paut. The operating costs are entirely derived from the sale 
of fish and hunting licenses. 

Mr. Knox. Nodirect appropriation ? 

Mr. Pau. The direct appropriations we get are certain funds from 
parimutuel receipts specifically delegated for capital investment in 
fish and game reservations. 

Mr. Knox. In other words, the legislature recognized their respon- 
sibility and did provide for earmarked funds from parimutuels, for 
conservation and recreation projects 4 

Mr. Paun. That is expended at the direction of the legislature for 
specific projects and the operation and maintenance of those are 
maintained strictly from fish and hunting license revenues. 

Mr. Knox. Have you found the resources and funds sufficient to 
meet the demands of the conservation groups in the State of Cali- 
fornia? 

Mr. Pau. No; I don’t think so. As you know, California is ex- 
periencing a population expansion that is beyond anyone’s belief. 
We are faced with extreme shortages of water and extreme numbers 
of anglers. This is a much different problem than you have in 
Michigan. 

No; those funds aren’t sufficient. Before I left the State we esti- 
mated that over the period of the next 10 years, perhaps $20 million 
extra should be appropriated to begin to meet the needs of our future 
hunters and fishermen in California. The money is short. There is 
no question about it. 

Mr. Knox. This is rather an interesting bulletin, Mr. Chairman. I 
submit it for the record. 

Mr. Cuuporr. Without objection, let it be admitted in the record at 
this point. 

(The document above referred to is exhibit 7A in the appendix.) 

Mr. Cuvuporr. Thank you, Mr. Paul. I am advised that Mr. A. B. 
Aldrich, director, Florida Game and Fresh Water Fish Commission, 
couldn’t be here this morning but he asked to have Mr. Charles H. 
Callison, who is secretary of the National Wildlife Federation, read 
his statement for him. 

Would you come forward now, Mr. Callison? You are going to 
appear in behalf of your own organization later; is that right? 

Mr. Cauuison. Yes. I submit for the record a letter from Mr. 
Aldrich where he asks me to appear and present his statement for him. 

Mr. Cuuporr. Without objection, let this letter be admitted in the 
record. It is just a request from Mr. Aldrich to Mr. 5 omer see saying 
it is impossible for him to be present and he would like Mr. Callison to 
read the statement for him. Also, without objection, I will include 
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in the record at the same point a letter from Mr. Aldrich to me con- 
cerning the same subject. 
(The documents above referred to are as follows :) 


GAME AND FRESH WATER FISH COMMISSION, 
Tallahassee, June 3, 1957. 
Mr. CHARLES H. CALLISON, 
Conservation Director, National Wildlife Federation, 
Washington, D.C. 

Dear CHARLIE: As per our telephone conversation under recent date, I will 
appreciate if you will appear in my place in the event that it will not be possible 
for me to appear before the Subcommittee on Public Works and Resources on 
June 18, 19, and 20, 1957. Iam attaching herewith copy of a statement prepared 
for this hearing. 

With kindest personal regards and best wishes, I am, 

Sincerely yours, 
GAME AND FRESH WATER FISH COMMISSION, 
By A.D. Aupricn, Director. 


F'LoRIDA GAME AND FRESH WATER FISH COMMISSION, 
Tallahassee, June 3, 1957. 
Mr. Eart CHUDOFF, 
Chairman, Public Works and Resources Subcommittee, 
Washington, D. C. 

DeAR Mr. CHuporr: With further reference to your letter of May 24, 1957, 
relative to the meetings of the Subcommittee on Public Works and Resources on 
June 18, 19, 20, 1957, we are enclosing several copies of a prepared statement 
on the joint land-acquisition policy of the Corps of Engineers and the Depart- 
ment of the Interior. 

We are sending a copy to Mr. Charles H. Callison, with the Wildlife Federa- 
tion, with the suggestion that he appear in our place in the event that it will 
not be possible for me to appear. 

Our commission will hold its annual budget meeting during that week which 
may make it necessary to cancel the Washington trip at that time. Please 
be assured that we will make every effort to be there on the 18th. 

Sincerely, 
YAME AND FRESH WATER FISH COMMISSION. 
By A. D. Atpricn, Director. 

Mr. Cauutson. For the information of the subcommittee, Mr. Chair- 
man, I should like to give you the information that Mr. Aldrich, prior 
to going to Florida as director of the Florida Game and Fresh Water 
Fish Commission, about 3 or 4 years ago was assistant director of 
the State Game and Fish Department of the State of Oklahoma. He 
isa man of long and valuable experience in this field. 

With your permission, I shall proceed to read his statement. 


STATEMENT OF A. D. ALDRICH, DIRECTOR, FLORIDA GAME AND 
FRESH WATER FISH COMMISSION, READ BY CHARLES H. CALLI- 
SON, SECRETARY, NATIONAL WILDLIFE FEDERATION 


Mr. Catuison. We are pleased to have this opportunity to discuss 
the joint land-acquisition policy of the Departments of the Army and 
of the Interior relative to the acquisition of lands at Federal reservoir 
projects. 

We feel that the policy is entirely too restrictive and does not, in our 
estimation, serve the public interest in regard to recreation and wild- 
life resource use. ‘This present policy disregards the burden it places 
on the State agencies that are concerned with and responsible for de- 
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velopment of recreational and wildlife facilities consistent with the 
public demand created by virtue of construction of these attractive 
reservoirs. ‘The policy, as it now exists, attracts land speculators who, 
in our opinion, have made the provision of public-use facilities prohibi- 
tive and beyond the means of local interest. It is apparent that ad- 
jacent landowners are induced to sell, or surrender, their rights to 
perimeter lands to the speculators who hold out for exorbitant prices. 

An example of the impact that this present policy has on State 
recreational interests and planning can be cited at the Jim Woodrutf 
Reservoir project on the Apalachicola River, Fla. and Ga. 

A good portion of the perimeter lands on the Florida side of the 
reservoir, amounting to 7,273 acres, which had been acquired by the 
Corps of Engineers were licensed to the Florida Game and Fresh 
Water Fish Commission in March of 1955 for wildlife management 
and public hunting purposes. 

However, immediately after Public Law 300 was activated these 
lands were proposed for resale to the former owners. Only after 
a nationwide campaign, and the efforts of Congressman Sikes, of 
Florida, through H. R. 11197, a portion of the lands already licensed 
to the State, amounting to 4,000 acres, were saved from reconveyance. 
These lands are presently being developed as a waterfowl area by the 
Florida Game and Fresh Water Fish Commission. All this took 
place after the formal license had been agreed upon and executed be- 
tween the district engineer and the Florida Game and Fresh Water 
Fish Commission, and after considerable expenditure of funds and 
manpower in development of the tract. 

The result of all this indecision and change of policy has made 
it difficult to attract individuals desiring to develop concession areas 
to serve the public. There is an apparent reluctance on the part of 
developers to invest in the required facilities on account of the in- 
secure status of the perimeter lands and the lack of protective con- 
trol over hodge-podge competition. All this confusion results in a 
loss of facilities at the project, and prevents desired public use of the 
area. 

The important factor to recognize is that most reservoir projects 
constructed by public funds present unique and frequently unusual 
recreational and wildlife management opportunities of local and often 
national significance. By virtue of the construction of these reser- 
voirs, a terrific desire for public-use facilities is created in the minds 
of the public, which desire must be satisfied and provided for during 
the planning and construction phases of the project. 

It often happens that perimeter areas are made exceptionally at- 
tractive because of their scenic, historical, or productive nature. 

We do not imply that at all projects, large areas of perimeter lands 
should be acquired which may be of only ordinary value. We do feel 
very strongly, however, that when perimeter lands are made es- 
pecially valuable by the expenditure of millions of dollars of public 
funds under any of the categories mentioned, and when vast public 
use can be anticipated, provision should be made, as a part of the 
project, for park, recreational, and wildlife management facilities. 

There are numerous reservoir projects that can be cited as exam- 
ples of the tremendous public benefits derived where such facilities 
have been provided. Some outstanding cases are the reservoirs lo- 
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cated in the semiarid regions of Texas, Oklahoma, Kansas, Colorado, 
Nebraska, and elsewhere. 

The Fort Supply Dam and Reservoir on Wolf Creek in northwest 
Oklahoma created a public-use facility which has to be seen to be 
fully appreciated. Likewise, the Canton Reservoir on the Canadian 
River nearby provides 16,982 acres of well-developed public hunt- 
ing lands. This area, alone, provided quail hunting last season to 
787 hunters who, according to the Oklahoma Game and Fish Depart- 
ment, bagged over 2,000 quail, not to mention the other small-game 
species and the fabulous fishing for many varieties of game fish. 

We could cite the Altus-Lugert project in southwest Oklahoma 
where 4,000 acres of game management lands are licensed to the State, 
and where resort facilities including a magnificent lodge have been 
provided by the State park department. This is an arid region where 
many citizens never had the opportunity to know the sound of an out- 
board motor or the thrill at the strike of a bass until the reservoir was 
completed. 

The resort facilities at Lake Texoma in Texas and Oklahoma, on 
the Denison Dam project, undoubtedly rival the best in the Nation. 
Lake Texoma attracts more visitors annually than Yellowstone Na- 
tional Park. All this on the previously muddy and unproductive Red 
River and the Washita. 

Without consuming more of your valuable time, we want to point 
out that 11 reservoir projects in Oklahoma provide 204,029 acres of 
extremely valuable and productive wildlife management and recrea- 
tional perimeter lands. To this can be added the inestimable resort 
and fishery values which have enhanced the general economy of the 
surrounding communities and the State manyfold. Such facilities 
and areas could not possibly be provided by State agencies with their 
limited budgets. 

The same can be applied to reservoirs in Kansas, Colorado, and else- 
where. Volumes could be written describing the overall benefits of 
public use of reservoir areas. George X. Sand ably described the 
feelings of sportsmen and outdoor writers in his paper presented 
at the 22d North American Wildlife Conference at the Statler Hotel 
here in Washington on March 6, 1957, as follows: 

And I can tell you today that a great many of these voting citizens are not 
only troubled—they are angered—by the new joint land-acquisition policy of the 
Army Corps of Engineers and the Department of the Interior. The don’t like it. 

That’s why I felt justified in traveling several thousand miles to try and show 
you in these few minutes allotted me why this joint policy for land acquisition 
on reservoir projects as it is known and as was approved by the Secretary of the 
Army and the Secretary of the Interior on January 13, 1954 (Order No. 2744), 
is both unfair and unsound. 

In fact, many of our aroused sportsmen feel that the Congress should examine 
closely not only this joint policy (which is, after all, but an interagency agree- 
ment, and not a law) but also, while they are at it, the entire 1946 Coordination 
Act (Public Law 732). 

But, let’s begin here by considering the controversial new land policy. 

First, it robs our citizens of the many existing Army Engineer Corps and Bureau 
of Reclamation projects—public projects which their taxes have already paid for. 

A sheer handout to the former owners or to the speculators who have cor- 
nered the options and at a price which does not reflect the increased value ac- 
cruing as a result of the expenditure of public funds—that is the blunt, yet ad- 
mirable, way in which Pennsylvania’s Congressman John P. Saylor describes 
this irritating practice in the Congressional Record of July 28, 1956. 
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In other words, by means of reconveyance bills that can be, and several of 
which already have been presented to Congress, this joint policy encourages 
the selling back of these tremendously improved and very valuable Federal 
reservoir lands to a favored few original owners and this at a very small fraction 
of their present worth. 

The new policy makes no provision for even the choicest of these irreplaceable 
wildlife and esthetically invaluable sites to remain in public ownership (except 
it be the wish of the Secretary of the Army for them to be so retained). 

Nor does it permit all interested parties without distinction to enter com- 
petitive bids should they desire these attractive residential and commercial 
sites that have been created at public expense. 

Secondly, not only does the new policy provide for getting rid of our present 
priceless wildlife and recreational areas, it deals an additional crippling blow 
to conservation by providing inadequate public use of any new project that 
may be built. 

The Corps of Engineers will acquire only flowage easements for lands that 
will be periodically inundated. Henceforth, they can purchase in fee title 
only those lands that will actually be flooded permanently. 

No longer will there be acquisition of reasonable surrounding land areas in 
depth above the high water mark to offer prime wildlife management oppor- 
tunities for State and Federal wildlife agencies. 

Instead, a small number of fortunate property owners will own and control 
most of the shorelines of such large reservoirs, built at public expense in the 
future. One can almost see the marching array of “No trespassing” signs as they 
hold at bay our steadily increasing populations from such vitally needed 
recreation sites. 

Gentlemen, we join with Mr. Sand in the firm belief that this joint 
land- acquisition polic y should be amended to provide that whenever 
perimeter lands are determined to be of exceptional value for wildlife 
or other recreational uses, such lands shall be purchased and made 
available to the appropriate Federal or State agencies for development 
and operation. 

We agree with conservationists everywhere that in view of the 
rapidly increasing demand for public recreational areas and facilities 
that fish and wildlife and recreation be recognized as a primary bene- 
ficial use of land and water along with other features of multiple- 
purpose or strictly storage reservoir projects and that such lands be 
purchased as essential for public purposes. 

We do not feel qualified to discuss the disadvantages and losses 
to the public welfare which will result at reservoir projects built 
under the present land-acquisition policy. This feeling is enter- 
tained largely because of the reluctance of the Federal construction 
agencies or the C ongress to oe the tremendous esthetic and 
recreational activities of the Nation’s citizens. We cannot under- 
stand why this attitude persists when the problem of providing for 
the leisure time of our r apidly ex xpanding population is becoming a 
matter which may well involve our Nation’s social and moral welfare. 

We subscribe to the concept that it is equally as important to pro- 
vide for the orderly and wholesome use of our leisure time as it 1s to 
insure and provide employment for 40 hours a week. People are gen- 
erally happy while at work, but mischief creeps in during unoceu- 
pied leisure hours. 

We have observed the pride and interest of citizens resulting from 
well-planned and operated recreational use of reservoir projects. The 
construction agencies have little difficulty in maintaining congenial 
public relations in areas where recreation is an integral part of the 
projects. It seems to us that provision of such facilities is a small 
price to pay for the everlasting good will and cooperation of the 
people who foot the bills for project costs. 










al of 
“ages 
leral 
ction 


-able 
cept 


com- 
reial 


sent 
blow 
that 


that 
title 
is in 
por- 


ntrol 
| the 
they 
eded 


oint 
ever 
life 
1ade 
nent 


the 
ities 
ene- 
ple 
s be 


SSeS 
nuit 
iter- 
tion 
and 
der- 

for 
ig a 
‘are, 
pro- 
is to 
ven- 
CeCu- 


rom 
The 
nial 

the 
nall 


the 


ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 263 


We have been away from Oklahoma the past 2 years, but believe 
me, we still refer to the Tulsa District of the Corps of Engineers as 
one Federal agency which has recognized and provided for the recre- 
ational needs of citizens in the area. Recreation is big business. 
All of you are familiar with the facts relative to its stature in the 
national economy. We believe that many reservoir projects could be 
justified for construction on the basis of recreational benefits alone, 
including enhancement of surrounding land values and the booming 
businesses which follow people wherever they go. 

Reservoirs in the category listed above might include Harry Strunk 
Lake on the Repubican River in Nebraska, the Fort Gibson Reservoir 
on the Grand River in Oklahoma and even Lake Texoma on the Red 
River of Oklahoma and Texas. These are but a few of the many well- 
balanced projects throughout the country. 

It should also be understood that we do not intend to imply that 
all reservoir projects are beneficial or enhance recreational values. 
There are, no doubt, areas which in their raw and undeveloped state 
possess recreational and esthetic values far more valuable to the na- 
tional welfare than any kind of reservoir project could provide or re- 
place. Our remarks refer primarily to the Midwestern States where 
unstable water conditions prevail. Our intent in this statement has 
been to point out what the advantages are under the former land- 
acquisition policy and what the public stands to lose under the pres- 
ent policy. Our prediction is that, unless this policy is altered, the 
Federal agencies involved with water-control projects will experience 
a diminishing public confidence which in some circles is presently 
spreading rapidly. 

On behalf of Mr. Aldrich, I thank you. 

Mr. Cuuporr. Mr. Callison, we are not going to ask you any ques- 
tions because it is not your statement, and I don’t think you would 
be in a position to either defend it or be for it. I know you will ap- 
pear later in your own behalf, at which time I presume the committee 
will have some questions to ask you, after you make your statement. 

Mr. Catxison. Naturally we will be very happy to try to answer 
any of your questions. 

Mr. Cuuporr. I think this is a good quitting time for lunch, and 
we are going to recess at this time until 2:15 p. m. this afternoon. 

(Whereupon, at 12:10 p. m., the hearing adjourned to 2:15 p. m.) 


AFTERNOON SESSION 


Mr. Cuuporr. The subcommittee will be in order. Our first wit- 
ness this afternoon is Dr. Spencer M. Smith, Secretary of the Citizens 
Committee on Natural Resources. 

Dr. Smith, I wonder if you would give us a little bit of your back- 
ground for the record before proceeding with your prepared state- 
ment. 


STATEMENT OF SPENCER M. SMITH, JR., SECRETARY, CITIZENS 
COMMITTEE ON NATURAL RESOURCES 


Dr. Smrru. I am an economist from the University of Maryland. 
Prior to that I was in the same capac ity at the University of Minne- 
sota and prior to that the University of Kansas. 
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[ became interested in the general field of conservation some 10 or 
15 years ago and have been associated with it in one way or another 
since that time. 

The Citizens Committee on Natural Resources was formed as the 
result of the Supreme Court act and as a result of this, many of 
the conservation organizations felt that they would be precluded from 
making their case in the same fashion that they had previously. As 
a result the Citizens Committee on Natural Resources was formed 
se I was asked to undertake its secretariat, . suppose for 2 reasons; 

, because cheap labor was available and, 2, being a professor of 
economics, there was nothing much worse they could call me so ob- 
viously it wouldn’t hurt too much. As a result of that, we have been 
working in the public interest on your committee since that time of 
incorporation in 1954. 

Mr. Cuuporr. How is your committee financed, by dues or con- 
tributions ¢ 

Dr. Smirn. That is part of the difficulty. Not very well is the best 
answer to the question. It is financed secondly by whatever contribu- 
tions we are able to obtain. Part of them are dues-paying mem- 
bers. Some of them make personal contributions from the board of 
trustees. Some of our members are more opulent than others. <As a 
result of that they contribute a little more than others, but basi- 

cally the amount of funds to be contributed are limited because they 
are not tax deductible. Therefore, one has to plead rather hard in 
order to secure money that is not tax deductible. 

We have some very distinguished gentlemen on our board of di- 
rectors. Most of them are scientists and professional people of one 
type or another. We have one publisher, Mr. DeNoff—namely peo- 
ple who have been outstanding in the Government and_ business 
world, of a variety of political and social philosophies, but I suppose 
the binding tie among all of them is their deep and abiding interest 
in the field of conservation. 

I will be very happy to answer any inquiries you have about my 
background or the committee’s background before continuing with 
the statement. 

Mr. Cuuporr. I think you have given us sufficient. 

Mr. Smiru. Citizens committee where ? 

Dr. Smiru. All over the United States. 

Mr. Smiru. Where do you have your headquarters ? 

Dr. Smrrn. Here in Washington. 

Mr. Smirn. How many me .mbers do you have? 

Dr. Smrru. That would be pretty difficult to say off-hand. We 
have on our mailing list about 2,200 and 50 on the board of di- 
rectors. 

Mr. SmirH. Dues-paying members? 

Dr. Smirn. Yes; well, dues-paying members and contributions. 

Mr. Smirn. Are they primarily interested in fishing or hunting or 
things like that ? 

Dr. Smrrn. They are across the board as far as their interests are 
concerned in conservation. We have some that are predominantly 
interested in fish and wildlife, still others in forestry conservation. 
We represent a great variety of conservation and natural resources. 
‘These are predominant, the ones I have mentioned. 

Mr. Smiru. Are most all States represented ? 
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Dr. Smiru. Yes, I think—and I can’t tell you the difference. I 
should know. I think we have pretty good representation down in 
about 40 States, to be safe. 

Mr. Smiru. Constitution and bylaws? 

Dr. Smiru. Oh, yes, we have a constitution, bylaws, duly incor- 
porated, I think in December of 1954. Basically the individuals 
that joined our board of directors are individuals that have very 
active careers in conservation. They joined them, not representing 
their organization but as individuals. Most of the conservation 
organizations could not run the risk of jeopardizing their tax de- 
ductible status. After the Supreme Court ruled in connection with 
the lobbying act, most of them would not be in a position to under- 
vo along litigation, so they thought it was safe to try the best procedure 
under the law and best advice of counsel, to formulate this kind of an 
organization. 

Mr. Smiru. Is your capacity as Secretary to appear for or against 
proposed legislation here in Congress. is that part of your duties? 

Dr. Smiru. Yes, it is. 

Mr. Smiru. Are you paid a salary ? 

Dr. Smrre. When we have the money, I am, yes. 

Mr. Smirn. Maybe we can get a bill through Congress to give 
you some money. 

Dr. Smrru. Mr. Chairman, the Citizens Committee on Natural 
Resources numbers among its members some of the country’s out- 
standing conservationists. I feel privileged to represent them and 
we are most appreciative of being allowed the opportunity to appear 
before this committee. 

The policy with which the Citizens Committee takes issue is con- 
ained m Secretary of Interior Order No. 2744, January 13, 1954, and 
signed by Ralph Tudor as Acting Secretary. 

Sec. 6. Acquisition of lands for collateral purposes. Except as authorized by 
law, no title to land will be acquired for purposes of preservation of wildlife 
or forests, restoration or replacement of such values destroyed by reservoirs 
or for creating additional values of like nature, or for recreational purposes. 
The Army concurred with this policy and has proceeded accord- 
ingly. 

We wish to emphasize that this is an administrative action that 
reverses a long-time policy of both the Departments of the Army 
and Interior. 

The implementation of this policy precludes the public at large 
from the advantages that are available whenever a reservoir is con- 
structed. Instead, it conveys a private right to individuals who 
owned lands contiguous to that of the reservoir. 

The process has been to reconvey that land in excess to the reser- 
voir’s yor ation to the former owners at the price originally purchased 
by the Government or to acquire lands in addition to the reservoir by 
flowage easements. 

This procedure has certain private individuals benefiting from an 
expenditure of public funds to the exclusion of the general public. 
The result is considerable unearned increment to such private individ- 
vals—a windfall financed by the public. It might be argued that 
public expenditure always benefits some individuals. This differs 
from the instant case, however, since public use can be readily avail- 
able and is, in part, beng rejected. 








266 ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 


The present measures now pending before the Congress are S. 497; 
section 206, which reconveys to the former owners land not needed for 

“project purposes” in the Garza-Little Elm and Grapevine projects 
in Texas; and specific bills H. R. 1146, H. R. 3076, H. R. 3840, H. R. 
4284, H. R. 7001 pertinent to a variety of reservoir projects. All of 
these measures reconvey land to private individuals at the original 
price. 

We sincerely hope that this committee will not only oppose and/or 
recommend opposition to the above implementation of this policy but 
will also initiate action establishing the procedure in effect prior to 
the administrative order. 

In previous testimony and statements by the corps, especially, ci- 
tation is usually made to section 4 of the Flood Control Act of 1944, 
as amended, which empowers the Chief of the Corps of Engineers to 
administer reservoir areas. It is usually contended that no changes 
have been or are being made in the master-plan technique of develop- 
ment which cooperates with Federal, State, and local agencies. 

It is likewise contended there is strict compliance with Budget 
Bureau directives calling for periodic studies to determine whether 
lands are in excess for project use. The corps also states that the 
lands required for public access and use are not considered in this 

“excess” category. Therefore, excess land is that reported to the Gen- 
eral Services Administration for disposal pursuant to the Federal 
Property and Administration Service Act of 1949, as amended. 

If one would subscribe to the above unqualifiedly there would be 
little cause for alarm and it is quite possible this hearing would not 
be held. What are the qualifications? Or perhaps better stated: 
all of these conditions are being met by the corps as before—why the 
new policy pronouncement of January 13, 19544 Apparently, the 
new technique of acquisition resulted from the January 13 order. 

What is the new policy and how does it differ ?—most all of the land 
in the past was acquired by purchase or exchange of fee title. Since 
the new policy, however, a different procedure has taken place. Ac- 
quisition by title transfer or outright purchase is still used for that 
land inundated by the reservoir. The same procedure is used to ac- 
quire a strip of land bordering the reservoir, which is 300 feet or 
within the expected contour of a 5-year flood. Additional lands are 
acquired, however, by obtaining flowage easement on private lands 
up to the line of the design: ated flood. An easement is a privilege 
extended by the property holder to one for a specific use but the 
property holder retains the title and all other uses to said property 
except that specific use granted by the easement. 

The administration has been convincing in rebutting all kinds of 
charges against this policy except the correct charges. Administra- 
tive spokesmen say that all land declared surplus is sold by the Gen- 
eral Services Administration to the highest bidder—thus no favor- 
itism. What the spokesmen soft-pedal are the special bills now pend- 
ing and two previous public laws 300 and 312 that are made neces- 
sary by the flowage easement method of acquisition. It is obvious 
that one who grants a flowage easement to the Government is much 
better off by the resulting increase in his land value. But what of 
property owners who sold their land outright. The need for equity 
was urged upon the Congress and two bills were brought before the 
Congress with the plea to right this wrong of discrimination. 
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These bills passed, Public Laws 300 and 312 reconveying property 
to the former owners at the Government purchase price to land 
surrounding the Jim Woodruff Reservoir in Florida and Georgia and 
the Demopolis Reservoir in Alabama. What of the bills now pend- 
ing? They do precisely the same thing with the same plea for equity 
for the property owners who sold their property rather than granting 
a flowage easement. 

Hence the plan of the Government to acquire by flowage easement 
has occasioned returning this land to private individuals or allowing 
private owners to retain land that should be used for public purposes. 

Neither are we compelled by the arguments that the same amount 
of land is being acquired as before. Too many variables are not 
considered in these comparisons, and they do not square with empiri- 
cal considerations known to us. Also if this were so, why would the 
Corps of Engineers testify so ardently in support of S. 1164 and S. 
1221, which make recreational benefits an integral part of the project 
planning. We do not believe the corps’ critics who accuse them of 
wanting these recreational values included just so they could bring 
the benefit-cost ratio of these projects up to the level needed for au- 
thorization. We feel the corps has been restricted in the lands they 

can acquire for recreational and public use, and this was the real 
reason for their support of these bills. 

The purpose of the policy was to restrict the public use of reservoir 
land—if not, why was it necessary? The resulting implementation 
was carried out with this effect and it has impinged upon the public 
interest with great adversity. We feel such policy should not be 
countenanced by the Congress. 

We of the Citizens Committee do not seek to impugn the motives 
of anyone for the promulgation of this policy. By the same token 
we wish to urge a full and vigorous scrutiny of any acts that may 
indicate a special favor. We would be remiss if we did not indicate 
to the committee our serious concern at some of the previous testimony 
before this committee. 

We have had a good number of letters calling our attention to the 
Washington Post and Times Herald article placed in the record—pages 
7539, volume 103, number 97, June 6, 1957—by Senator James Murray 
and indicating that this policy may have been motivated by Texas 
millions. We are not in a position to support or oppose these charges 
but we are watching the committee’s strong efforts to fully air this 
matter and get at the truth. 

The present policy is doubly serious, since this is an excellent oppor- 
tunity to extend the multiple use principle of conservation. Such 
lands can be managed for recreational needs. Perhaps some addi- 
tional lands can properly be acquired for the furtherance of wildlife 
resources and additional recreational needs but whether this is pos- 
sible in all cases does not argue that the lands already acquired be 
reconveyed to former owners. 

The concept of a “private lake” at public expense likewise precludes 
the control of pollution, littering, objectionable commercial develop- 
ment—all of which, if managed for recreational uses, would be 
controlled. 

Our population is growing. Our per capita disposal real income is 
growing and all economic policy v is considered to maintain and extend 
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that growth. Transportation facilities are improving. Leisure time, 
both in terms of the number of hours of work per week and in terms 
of long vacations and holidays is increasing. Our cities are increas- 
ing in population at a more 1 ‘apid rate, which has lead the population 
authorities to conclude that over 80 percent of the population increases 
of the next 3 decades will take place in metropolitan areas of 70,000 
and up. 

The flight to suburbia in the last decade has not quenched the desire 
of people for outdoor recreation. This is manifest again and again 
in their expenditures, travel, visits, to every recreational area. For 
example, recreational visits to the national forests have increased over 
660 percent from 1929 to 1956. The national parks and other rec- 
reational areas reflect similar interests. 

Also, over 20 million fishermen traveled some 17 billion miles and 
spent almost $2 billion in 1955. More specifically the Corps of En- 
gineers states that from 1950 to 1956 recreational visits to corps proj- 
ects increased over 300 percent or an increase of over 55 million visits. 

The present and potential use of these projects for a much sought 
and much needed public use can be documented in endless amount and 
the Congress should take vigorous action to reject these measures 
pending before it that would preclude such public use as well as reject 
the present administrative policy of land acquisition and use. 

Mr. Crruporr. Any questions, Mr. Indritz? 

Mr. Inprirz. No questions. 

Mr. Cuuporr. Any questions, Mr. Smith? 

Mr. Sairn. No. 

Mr. Cuvuporr. Thank you, Dr. Spencer, for coming. 

Dr. Surri. I would like to ask the committee's indulgence on one 
point. In terms of some of the testimony given and some investiga- 
tion that I have made since the preparation of this statement it does 
bother me. I have lived in flood areas all my life. My original home 
was in Ottumwa, Iowa, which many of you remember being in the 
news as being flooded, including the downtown area. This goes back 
to the problem of flowage easements and I am considerably concerned 
that part of the reason for the change in this policy apparently was 
due to the problems of condemnation and litigation surrounding t ne m. 

Most of the people, I am aware, find that these lands had been 
flooded to begin with, or they wouldn't have built a dam there in the 
first place, are rather anxious to get rid of this land or make a per- 
manent adjudication of it. There is a possibility of this coming off 
the local tax rolls, which is difficult for me to understand because 
usually the value of this land is not great and the taxes assessed 
thereon are not great. I think it was mentioned that 48 governors 
have supported a rather sweeping and rather interesting piece of leg- 
islation, proposed legislation to extend and revise the present policy 
in the direction of purchasing more land. I don’t think any of these 
governors probably are too concerned about taking this off the tax 
roll because I don’t think it is a significant amount. 

The second thing that I would like to call the committee’s attention 
to, because we are interested in it, too, is where these court cases 
come about. Who essentially are being represented there? We are 
concerned, and we might as well admit to the committee our concern, 
that these may perhaps be land speculators who have purchased them 
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in terms of hope of appreciation from the original owner. It may not 
necessarily be that the original owner is causing most of the difficulty 
in condemnation proceedings. We don’t know this, but this is part of 
our supposition from our own experience and knowledge and we lay 
that before the committee for their own deliberation. 

Mr. Cuuporr. We have requested the Corps of Engineers and the 
Bureau of Reclamation to give us a list of those cases and I presume 
they will be forthcoming very shortly. 

Do you have any questions ? 

Mr. Smiru. No, except I would like to call Dr. Smith’s attention 
to the fact States do not derive their revenue from ad valorem taxes 
on property. Cities and schools get their taxes in other ways 

Dr. Smiru. I understand that, but it seems to me the Governor 
would have some jeopardy with his constituents if he would support 
the thing in the communities in his State. I would think that if any 
communities are sizably affected it would be communicated to the 
Governor. 

Mr. Siri. I am a sportsman and if our area could get the entire 
area to boat and fish in, they would all be for the Governor. They are 
a real active group. 

Dr. Smirn. My only comment, Congressman, to that is that I wish 
we had more of that kind of pressure, perhaps not to the degree you 
indicate, but we would like to have some of it in many areas of the 
country because part of the difficulties, it seems quite often, part 
of the difficulties of conservation is due to almost, if I may be per- 
mitted a somewhat hazardous comment, to the almost archaic way in 
which the tax systems of local and State, practically all of them are 
pending on the property. As a result this limits the tax base con- 
siderably. Some States do have some reciprocity with the State in- 
come taxes. Some moneys can be achieved that way. While con- 
servation is just one effect that is caused by some of the difficulties in 
the tax laws—and we know other organizations and other things, also, 
are in the same kind of position. We do hope that that will not. be 
an overwhelming factor to some of these acquisitions. This is what 
we are most concerned with. 

Mr. Smiru. I can conclude very readily you have never been a tax- 
payer in the State of California. 

Dr. Smirn. Yes, as a matter of fact, I was for 2 years. But I must 
confess I had the privileged status of being in the military at that 
time so I did not have to come face to face with some of the tax sit- 
uations you are aware of. I was speaking pretty much in terms of 
48 States’ tax structure. I know that California and New York do 
have other tax problems, as far as local conditions are concerned. 

Mr. Cuuporr. Thank you, Doctor. 

The next witness is Charles H. Callison, conservation director of 
the National Wildlife Federation. 

Will you give us a little background before proceeding with your 
prepared statement ? 


STATEMENT OF CHARLES H. CALLISON, CONSERVATION DIRECTOR, 
NATIONAL WILDLIFE FEDERATION 


Mr. Cauuison. I will be glad to. My name is Charles H. Callison, 
and I am conservation director of the National Wildlife Federation. 
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I also have the holy office of secretary in the National Wildlife Fed- 
eration. My position as conservation director is the one that I get 
paid a salary for. 

The National Wildlife Federation, organized in 1937 and incor- 
porated the following year under the laws of the District of Columbia, 
is the world’s largest conservation organization. It is composed of 
State wildlife federations and sportsmen’s leagues which, through 
their own member clubs and associations, represent more than 2 mil- 
lion members. 

In your State the Federation of Sportsman’s Clubs is an affiliate 
organization. 

Mr. Cuvuporr. I am very familiar with that organization. I get 
their public ation every couple of weeks, I think. 

Mr. Catxiison. Iam sure you are and i in Congressman Smith’s State, 
California, the Federation, which is made of several regional sports- 
men’s organizations, such as the Central Association of California 
Sportsmen around Sacramento, the Southern Council of Sportsmen 
Clubs and the Fish Protective Association and several groups whose 
memberships run up in the neighborhood, I think, comparable to the 
Pennsylvania Federation of some 200,000 members. 

Our national offices are located here in Washington, D. C. The 
address is indicated at the top of the multilithed statement. 

These members compose a broad cross section of the conservation- 
minded citizens of America. 

Since its inception the National Wildlife Federation has taken an 
active interest in the flood control, navigation, hydroelectric, irriga- 
tion and other water-development programs of the Federal Govern- 
ment. We have contended vigorously and consistently for comprehen- 
sive planning of river basin projects—planning that takes into 
consideration all resource values and opportunities. Our special field 
of interest, of course, is wildlife—including fisheries—and the public 
recreation provided by wildlife resources. 

We have at times opposed public reservoir projects, or dams pro- 
posed by private utility companies, because they would destroy unique 
and irreplaceable wildlife, recreational or scenic resources, and be- 
cause we felt the damages would outweigh the public benefits. We 
have at times fought for delay in authorization of a project until 
the fish and wine effects could be fully evaluated, and we are cur- 
rently engaged in such a controversy over proposed at don Eddy 
Dam on the North Fork of the Clearwater River in Idaho. 

More often we have recognized that big impoundments create new 
fish and wildlife habitat and new recreational opportunities in excess 
of anything that existed before in the affected areas. In such in- 
stances our efforts have been directed toward securing the integration 
of planning for wildlife and recreation, in order that the public may 
enjoy the maximum benefits in return for the public funds invested. 

[ think this subcommittee will agree to the general principle that 
where fish and wildlife resources can be enhanced in connection with a 
water project, and where substantial recreational opportunities are 
created, such resources and such opportunities should be developed 
and utilized to the maximum feasible extent. To do less is less than 
good conservation. 

It isn’t making full use of resources. 
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But it hasn’t been easy to secure adequate planning and provision 
for wildlife and recreation, even where the opportunities are favor- 
able. For that reason we felt constrained to comment as follows last 
year in the April 15, 1956, issue of the federation’s Conservation News: 

It has long been a mystery to the National Wildlife Federation why the Army 
engineers cannot see the advantages that would accrue to their own bureau and 
to their programs if they would but recognize fish and wildlife values. More 
than 35 million Americans go hunting and fishing. In addition to the hunters 
and anglers, other millions enjoy and utilize wildlife resources and they join 
in supporting conservation programs. They are the same Americans who con- 
tribute to the tax revenues that pay for Army engineer projects. 

Experience under the Coordination Act (Public Law 732, 79th Cong.) has 
shown that in many reservoir projects fish and wildlife resources can be pro- 
tected, or even enhanced, by adjustments in design and operation. Perhaps 
fish ladders can be installed, or mere control of fluctuations at certain seasons 
suffice to prevent wildlife losses. 

Most Army engineer projects are innocuous as far as fish and wildlife and 
recreational resources are concerned. Some reservoirs actually create substan- 
tial opportunities for developing brandnew wildlife habitat and new recrea- 
tional facilities, where little or none existed before. 

Yet getting the Army engineers to recognize recreational values and to ¢co- 
operate in wildlife management programs is like trying to drench a Missouri 
mule for the lockjaw. 

I wrote those somewhat bitter words when I was hot under the 
collar over the proposed reconvevance of valuable wildlife lands at 
the Jim Woodruff Reservoir. That particular controversy had its 
origin in the land-acquisition policy which is the subject of these 
hearings. In view of the fact the Jim Woodruff case was dealt with 
fully in a statement by A. D. Aldrich, Director of the Florida Game 
and Fresh Water Fish Commission, I shall not go into greater detail 
at this point. 

PROGRESS IN COMPREHENSIVE PLANNING 


As a matter of fact, Mr. Chairman, we have in general been pleased 
by the progress ac hieved toward the kind of comprehensive planning 
long advocated by conservationists. It can no longer be said that 
the Army engineers are interested only in flood control and naviga- 
tion storage, and blind to all other resource benefits. 

I should like to state also for the record that in our opinion, Mr. 
Chairman, the present Chief of the Army engineers, General Itsch- 
ner, has a genuine comprehension of fish and w ildlife and recreational 
values, 

It can no longer be said that the Bureau of Reclamation engineers 
can see only kilowatt-hours and acre-feet of storage for irrigation 
water. Only a few weeks ago—on May 12, to be exact—I heard rep- 
resentatives both of the Corps and the Bureau testify in favor of legis- 
lation introduced by Senators Kerr (Oklahoma) and Case (South 
Dakota) that would provide for the integration of recreational and 
wildlife values in Federal reservoir planning and in the calculation of 
cost-benefit ratios. 

The convincer, of course, has been the tremendous upsurge in the 
public use of reservoirs for recreation purposes. This upsurge, this 
tremendous trek to the out-of-doors, has caught all the recreational 
experts with their plans down. T he Army engineers sounded almost 
incredulous in quoting their own figures—more than 70 million visi- 
tor-days in 1956. This represented an increase of some 8 million rec- 
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reational visits in 1 year, over the preceding year, and a spectacular 
climb from a total of 16 million recreation visits recorded in 1950. 

Great progress has been made also under the procedures authorized 
by the coordination act, despite the admitted shortcomings of that 
law. Asa result of studies and recommendations made by the United 
States Fish and Wildlife Service, and State wildlife agencies, modifi- 
cations have been incorporated in the design and operation of many 
reservoirs for the mitigation or replacement of wildlife losses. 

Fish passageways have been installed or fish hatcheries built to 
replace migratory fish runs; downstream flows have been regulated; 
reservoir fluctuations have been controlled to benefit fish and other 
aquatic species; perimeter lands have mo ided duck marshes and 
public shooting areas. And I am speaking of lands that were ac- 
quired prior to the inception of the current land acquisition policy 
und which were transferred to either the state wildlife agencies for 
management or the Fish and Wildlife Service if the principal value 
was for waterfowl. 

Congress has recognized the importance of wildlife and recreational 
resources in connection with Federal water projects. It has also spelled 
out a policy of comprehensive planning. This is seen not only in 
the Coordination Act of 1946 and in earlier laws, but more recently in 
section 209 of the Flood Control Act of 1954, which reads as follows: 

Knowing that you gentlemen are familiar with that section, sec- 
tion 209 of the Flood Control Act, if it is all right with you, I will 
skip over reading it to you. 

Mr. Cuvuporr. The stenographer will please put that in the record. 

(The quotation above-referred to is as follows:) 

The Secretary of the Army is also authorized to grant leases of lands, in- 
cluding structures or facilities thereon, in reservoir areas for such periods, 
and upon such terms and for such purposes as he may deem reasonable in the 
public interest: Provided, That leases to nonprofit organizations for park or 
recreational purposes may be granted at reduced or nominal considerations in 
recognition of the public service to be rendered in utilizing the leased premises: 
Provided further, That preference shall be given to Federal, State, or local gov- 
ernmental agencies, and licenses, or leases where appropriate, may be granted 
without monetary considerations, to such agencies for the use of all or any 
portion of a reservoir area for any public purpose, when the Secretary of the 
Army determines such action to be in the public interest, and for such periods 
of time and upon such conditions as he may find advisable: And provided fur- 
ther, That in any lease or license to a Federal, State, or local governmental 
agency which involves lands to be utilized for the development and conserva- 
tion of fish and wildlife, forests, or other natural resources, the licensee or 
lessee may be authorized to cut timber and harvest crops as may be necessary 
to further such beneficial uses and to collect and utilize the proceeds of any 
sales of timber and crops in the development, conservation, maintenance, and 
utilization of such lands. 

Mr. Catuison. Then in 1955, Mr. Chairman, came evidence that the 
concept of comprehensive planning and coordinated development of 
water resources had permeated to the highest level in the executive 
branch of the Government. President Eisenhower’s Cabinet Com- 
mittee on Water Policy, in its report filed December 22, 1955, had 
this tosay: 
It should be made clear that there is no national water problem. Instead 
there are nationwide problems relating to the use and development of water 
resources which vary widely between different sections of the country and 


frequently between local areas. The problems include provision for adequate 
supply and distribution, establishment of priorities of use in event of scarcity, 
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protection from flood damage, improvement of navigation, preservation of scenic 
and recreational values, preservation of fish and wildlife, and abatement of 
water pollution. A uniform national blueprint for water resources development 
is neither practicable nor desirable. Each area must be considered in the light 
of its own present and anticipated problems. These can be solved only by 
planning for the future as intelligently as possible. This planning should 
represent collective judgment based upon all available information of what is 
most needed for the river basin, the State, the region, and the Nation. Such 
plans as may be adopted should receive careful and continuous reappraisal. 


The point I wanted to show was their recognition that in planning 
water development, scenic development, these values should belong 
with the other resource values involved. 

We were highly encouraged by the progress and by the recognition 

given the public interest in wildlife and in recreation, except for one 
strangely inconsistent development. I refer to the Army-Interior 
joint land acquisition policy, first announced October 12, 1953, an d 
published as a regulation in the Federal Register on January 21, 
19 58. The joint policy appears to violate the spirit if not the letter 
of 1 the Coordination Act and to negate the clear intent of Congress, 
as outa in section 209 of the Flood Control Act of 1954. 

The National Wildlife Federation challenged the wisdom and jus- 
tice of the new policy, and took issue with it publicly, as early as 
June 20, 1954. On that date the federation’s board of directors, 
meeting at Rolla, Mo., unanimously adopted the following resolu- 
tion: 


The board of directors of the National Wildlife Federation, representing 
through its 47 State affiliated wildlife organizations more than 2 million sports- 
men-conservationists, respectfully urges the Department of the Interior and the 
Department of the Army to give reconsideration to section 6 of order No. 2744, 
approved January 13, 1954, for publication in the Federal Register establishing 
a joint policy for land acquisition on reservoir projects for the following rea- 
sons, to wit: 

1) The values of federally financed impoundments of water used in seeking 
appropriations in Congress take into consideration recreational and wildlife 
values to the general public. 

(2) The tremendous increase in the numbers of hunters, fishermen and 
recreationists in the United States requires full utilization of all recreational 
resources to meet increasing demands. 

(3) Nonreimbursable Federal funds invested in governmentally financed im- 
poundments and structures are derived from taxes imposed upon all citizens of 
the United States. Fair and adequate development of wildlife and recreational 
values alone can justify the taking of such tax money for local and sectional 
flood-control and irrigation projects. 

Under the present policy the general public will be denied the enjoyment of 
recreation and wildlife values reasonably incident to a coordinated and compre- 
hensive development of such projects. On the contrary the greatly enhanced 
benefits and increased land values will accrue not to the public, but to the riparian 
owners of contiguous land. Wildlife and recreation values, including adequate 
public access to and public use of impounded water and contiguous riparian 
land, should be protected by acquisition of reasonable land areas in depth above 
the high-water mark of all such federally financed projects. 


I cannot for the life of me understand how representatives of the 
Corps of Engineers can testify in favor of the philosophy of the Kerr 
bill (S. 1164) and then come before this subcommittee and defend the 
present land-acquisition policy. The two are utterly inconsistent. 
The corps would say, perhaps, that they need legislation like the Kerr 
bill in order to change the present policy y but, on the other hand, they 
operated under a more liberal acquisition policy prior to 1953 without 
the Kerr bill. Of course, it could be said that some of the spokesmen 
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for the corps, in testifying at these hearings, actually damned the 
policy with faint praise. 


PRACTICAL EFFECT: SHORELINES IN PRIVATE OWNERSHIP 


What, from the standpoint of fish and wildlife management and 
public recreation, does the 1953 policy do? It says that fee title in 
general will be acquired to all 1: and 300 feet horizontally from the edge 
of the conservation pool or, under certain conditions ‘of topogr aphy, 
to the level of the estimated 5-year flood peak. On other lands above 
that line, flowage easements only will be taken. A loophole in section 
2 (e) of the policy says that even the 800-foot strip need not be pur- 

chased in fee “in remote areas of the reservoir,” or if previously 
“subject to frequent inundation.” 

In most flood-control and aikiaidbanestia reservoirs built by the 
Corps of Engineers, the water is kept at or above the conservation 
pool level most of the time. The practical effect, then, is to leave the 
shoreline in private ownership and under private control, to the exclu- 
sion of the public and to the detriment of fish and wildlife manage- 
ment programs. 

The corps has stretched the policy, at reservoirs now in planning 
or under construction, to provide small access points here and there 
along the shoreline where any person can go to launch a boat, cast a 
fishing line, go swimming, or perhaps hold a picnic. But we say that 
small access points here and there do not permit full public use for 
recreation, and we question the competency of the Army engineers to 
say what constitutes adequate access for public recreation. That 
is a determination better made by park and recreation experts in the 
National Park Service and in kindred State agencies. By the same 
token we would question the competency of the Bureau of Reclama- 
tion in this field. 

I am not a park- ee expert myself, but I do know something 
about fish and wildlife management. The current land-acquisition 
policy definitely prevents ‘the full development of fish and wildlife 
resources at the affected reservoirs. It limits the public enjoyment of 
those resources for recreational purposes. I shall document these 
assertions with specific examples and with quotations and letters from 
recognized experts in the wildlife management field and from State 
game and fish departments. I shall prove them by recommendations 
made by the Fish and W ildlife Rea hivd itself, an agency within the 
Department of the Interior which is a party to this shortsighted, anti- 
conservation policy. 

A classic example, of course, is the Jim Woodruff Reservoir case. 
There the policy, applied retroactively in reconveyance legislation, 
would have sacrificed an excellent waterfowl] management and public 
hunting area that already had been licensed to the State of Florida 
under the Flood Control Act of 1954. It took nationwide indignation 
by conservationists and special legislation sponsored by Congressman 
Bob Sikes to save some 4,000 acres for public use. 

A similar example is coming to light in connection with a recon- 
veyance bill (S. 1246) currently pending i in the Senate and affecting 
lands of the Clark Hill Reservoir in Georgia. I should like to insert 
in the record at this point, with your permission, a copy of a letter 
addressed by Mr. Bernard Freeman, president of the Georgia Con- 
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servation League, to the Honorable Herman E. Talmadge, United 
States Senator. I should like to insert also an attached statement 
prepared by the Georgia Conservation League and giving additional 
information about Clark Hill. 

Mr. Cuouporr. Without objection, that will be placed in the record 
at this point. 

(The documents referred to may be seen in the subcommittee files.) 

Mr. Catuison. The pernicious effect of the joint policy—how it 
works contrary to the public interest and to the benefit of a favored 
few—can best be seen perhaps in its retroactive application, as in 
revestment. 

Mr. Chairman, this is a long letter, describing the losses or the handi- 
caps of fish and wildlife management at these reservoirs should the 
lands be reconveyed under the current joint policy. Unless you wish, 
[ will skip over reading it and let it stand in the record. 

Mr. Cuvporr. I don’t think you ought to read it, but I think you 
should summarize it. Exactly what did he say, in 1 paragraph instead 
of 12 paragraphs? 

Mr. Cauuison. Well, he described plans at certain of these reser- 
voirs for the use of the perimeter lands, waterfowl management areas, 
waterfowl! refuges, which would be impossible if the lands are recon- 
veved. 

He described—it is a little bit difficult for me to summarize the tech- 
nical material. 

Mr. Cuuporr. Well, without objection, let the letter be placed in 
the record at this point and go on with your statement. The members 
of the committee will read the letter. 

(The letter above referred to is as follows :) 

DEPARTMENT OF THE INTERIOR, 
FIsH AND WILDLIFE SERVICE, 
Washington, D. C., June 1, 1956. 
Mr. CHARLES H. CALLISON, 
Conservation Director, National Wildlife Federation, 
Washington, D. C. 

Dear CHARLIE: This is in further reply to the copy you provided us of your 
letter of April 24 to Hon. Charles A. Buckley, chairman, House Public Works 
Committee, concerning H. R. 10386, a bill to reconvey certain lands of the 
Arkabutla, Sardis, Enid, and Grenada Reservoirs, Miss., to their former owners. 
Jim McBroom acknowledged receipt of the copy of your letter on May 4 and 
advised that we were asking our regional office to supply us with the latest in- 
formation available. 

The Arkabutla Reservoir area has been managed by the Mississippi Game 
and Fish Commission since 1949 for waterfowl purposes. This includes the 
management of lands within the 5-year flood frequency zone, the installation 
and management of a 3,000-acre refuge, and the planting therein of approximately 
80 acres of small grain. Beginning in 1954, small subimpoundments have been 
constructed to improve the habitat for waterfowl. These are seasonal impound- 
ments which are overtopped with reservoir waters during spring and early 
summer. After the reservoir recedes, the areas are drained and planted to a 
variety of small grains for waterfowl food. To date, 7 subimpoundments have 
been constructed which total about 30 surface acres. The State plans to con- 
tinue development of subimpoundments within the project area and to increase 
their food plantings as finances permit. Reconveyance of lands above the 5- 
year flood frequency zone could detrimentally affect both the program of de- 
veloping waterfowl foods and the access to public hunting areas. 

Management of lands at Sardis Reservoir for waterfowl purposes also was 
initiated in 1949 by the Mississippi Game and Fish Commission. In general, 
the managed lands consist of all fee-title holdings of the Corps of Engineers 
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below the 265-foot elevation (5-year flood frequency level). There are some 
20,000 acres available to the State but the principal areas of concern comprise 
about 7,700 acres between the 265-foot contour and the conservation pool. 
Lands over the entire reservoir are open to public shooting during hunting 
seasons. 

Improvements have been constructed at the Sardis headquarters and consider- 
able equipment has been purchased to carry out the waterfowl program. A 
number of subimpoundments have been constructed on the refuge area, and ap- 
proximately 150 acres within them are subject to flooding through an irrigation 
system which was installed to bring water from Hurricane Creek. An average 
of 150 acres of small grain plantings have been put in by the State each year in 
addition to a 65-acre goose pasture planted to corn and grain crops. Approxi- 
inately 200 acres are utilized for smartweed and millet production, and about 
150 acres of lands are sharecropped each year. 

Outside of the refuge boundaries and below the 265-foot contour, 25 subim- 
poundments ranging from 2 te 65 acres in size have been constructed for the 
purpose of providing public shooting. The State is planning a considerable ex- 
pansion in the numbers of such areas to be constructed. At present, project 
personnel are contacting potential lessees for the sharecropping of some 1,000 
acres of lands below the 265-foot contour. 

With the exception of an S3-acre tract at the refuge headquarters, all of the 
development and management plans are concerned with lands below the 265- 
foot contour. However, the 83-acre tract, with improvements, is essential for 
the operation of the project. Moreover, we understand that the State is at- 
tempting to obtain additional lands above the 285-foot contour adjacent to this 
tract for the expansion of goose pastures. Should lands above the 265-foot 
contour be reconveyed, it is quite possible that access to public shooting facili- 
ties would be restricted. 

An extensive acreage of seasonally flooded bottomlands above the 265-foot 
elevation are particularly valuable for waterfowl shooting. Reconveyance of 
this habitat would permit small-group monopolies to take advantage of water- 
fowling directly attributable to the State’s improvements. Such a situation would 
create overcrowded conditions on the remaining lands available for public shoot- 
ing. Also, it is our understanding that in their reservoir promotion, the Corps 
of Engineers indicated that the lands would be available to the general public 
for hunting and fishing. A flock of over 3,000 Canada geese now winter at 
Sardis Reservoir, and the State developments have increased the duck popula- 
tion on the lands improved from about 1.500 ducks in 1949 to approxiinately 
29,000 in 1955. 

We understand that some $215,000 have been expended in developing Sardis 
and Arkabutla through Federal aid projects. 

The Fish and Wildlife Service has been interested in establishing a waterfow!]- 
management area at 1 of the 4 Mississippi reservoirs and is now giving serious 
consideration to such a possibility at Enid. Reconveyance of lands there would 
likely conflict with this potential waterfowl area. 

A general plan for fish and wildlife management by the State is now being 
prepared for Grenada Reservoir. The plan provides for management of lands 
below elevation 215, which is within the 5-year flood frequency contour and 
therefore not subject to reconveyance. Consideration is also being given to 
lands above this elevation, but presumably these might be subject to recon- 
veyance. 

We understand that a bill (H. R.10726) has been introduced in the Congress 
to reconvey certain lands at the Buford Reservoir in Georgia. The Fish and 
Wildlife Service has no interest in developing a wildlife-management program 
at this reservoir, but the Georgia Game and Fish Commission desires some ac- 
cess areas for fishermen. We are informed that the Corps of Engineers is agree- 
able to this and that tentative plans are under consideration. The corps does 
not anticipate much reconveyance at this project since the lands were acquired 
under the latest joint land acquisition policy. 

We are pleased to provide this information and hope that it will be useful 
to you 

Sincerely yours, 
O. Liuoyp MEEHEFAN, 
Assistant to the Director, Technical Staff Services 


Mr. Canuison. Mr. Chairman, I should like to expound briefly 
what I plan to say now in the following paragraphs of my statement 
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is a kind of summary on the effects of fish and wildlife management, 
this policy. I would like to expound on why fee-title public owner- 
ship of the entire shoreline of a reservoir is essential to proper man- 
agement of fish and wildlife. The shallow areas are the productive 
parts of a body of fresh water. That is where aquatic life concen- 
trates; that is where the fish food is; and that is the only place aquatic 
plantings can be made for the purpose of improving conditions for 
waterfowl and many other species. 

The upper, shallow arms and reaches of a river impoundment are 
most likely to be good habitat for wild ducks and geese. In fact some 
excellent refuges and waterfowl] management areas have been estab- 
lished in such shallow, marshy upper reaches of Federal reservoirs. 

Sut you can’t enforce a waterfowl sanctuary, or manage a public 
shooting area, unless you control the adjacent lands. And you can’t 
deve lop. food supplies for waterfowl unless you control the shorelines. 
For geese it is absolutely necessary to have adjacent feeding areas if 
de pred: itions are to be avoided on neighboring crops. 

One of the most difficult problems of fisheries man: igement in arti- 
ficial reservoirs is that of securing an adequate harvest. F ishing has 
gone sour in many impoundments because of overpopulation and stunt- 

ng of certain species, particularly the so-called panfishes (crappie, 
bluegill bream, sunfish, bullheads, etc.). Many of the panfishes are 
successfully taken in large numbers only by pole-and-line anglers, 
fishing from the bank. You can’t get enough of this kind of fishing 
unless the public has access to the shorelines. 

At this point I should like to read from the Fish and Wildlife Serv- 
ice report and recommendations with respect to fish and wildlife re- 
sources at the Fort Gaines lock and dam, Alabama and Georgia. From 
page 9 of the report, paragraph 29, land acquisition : 

29. The acquisition in fee title of certain lands within large impoundment 
projects for fish and wildlife as collateral purposes is essential to providing 


maximum public benefits. In the Fort Gaines project area, the following lands 
were examined: 

(a) Lands which are necessary to insure access to and use of fish and wild- 
life resources resulting from or closely associated with the project; 

(¥) Lands necessary to preserve fish and wildlife values of important habitat 
associated with the project or to make possible future realization of potential 
values ; 

(c) Lands suitable for intensive development as a means of replacing loss of 
wildlife resources resulting from the project : 

(@) Lands affording opportunity for development as a means of enhancing the 
Value of wildlife resources associated with the project. 


Again from the same report, page 12, paragraph 38: 

38. Especially important for consideration of access to the fishing resources 
are the bank fishermen. In mature reservoirs and tailwaters, often more than 
one-half the fishing pressure results from this type of activity. Persons de- 
siring to fish in this manner must have areas of ready access to the reservoir: 
provisions for family recreation in the vicinity of the access points enhance 
access area value. A wooded glade, and an overlook with camping and pic- 
hicking facilities add to the intrinsic values of an access point. 

It is significant, I think, that the Fish and Wildlife Service, in its 
studies and reports under the Coordination Act, has repeatedly recom- 
mended departures from the restrictive land-acquisition policy. This 
clearly shows. I think, that the policy fails to provide adequately for 
fish and wildlife conservation. 
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THE STRAWN RESERVOIR IN KANSAS 


From the Service report on the Strawn Reservoir in Kansas, this recommen- 
dation : 

27. Purchase in fee simple of all lands required for the reservoir would make 
possible public access for the purpose of hunting or fishing and thus contribute 
to realization of maximum recreational benefits from the project. Government 
ownership of the land is prerequisite to establishment of a national wildlife 
refuge, as well as to administration of the balance of the reservoir area desig- 
nated as particularly important in the national migratory bird management 
program. The purchase of flood easements on project lands would make diffi- 
cult, if not impossible, the administration and development of fish and wildlife 
resources. 

BARKLEY DAM, KENTUCKY AND TENNESSEE 


At the Barkley Dam and Reservoir, Kentucky and Tennessee (for- 
merly known as the lower Cumberl: ind project) where the a 
ment will knock out the important Kentucky Woodlands National 
Wildlife Refuge, the Fish and Wildlife Service summarized its 
findings as follows: 


PLAN OF REPLACEMENT 


On the basis of investigations conducted to date, the Fish and Wildlife Service 
finds that the most feasible plan of replacing wildlife losses would provide for 
the following 

(1) Acquisition of all private lands above the 359-foot contour in the Cumber- 
land River watershed west of the Cumberland River from the Linton-Thorpe 
Road (river mile 73) to the north boundary of the refuge (river mile 45), com- 
prising approximately 22,180 acres. A considerable portion of these lands would 
be used for periodic reservoir storage as well as for production of wildlife. 

(2) Acquisition of all lands in the reservoir basin between contours 359.0 and 
375.0 from river mile 73.0 to river mile 120.0, comprising approximately 15,908 
acres. These lands would be used both for wildlife production and periodic 
reservoir storage. 

(3) Construction of levees, dikes, diversions, water-control structures, and 
buildings as are required to develop these acquired lands for wildlife purposes 
at an estimated cost of $1,250,000. 

(4) Making these lands and structures available to the Secretary of the 
Interior for administration by the Fish and Wildlife Service or the respective 
State conservation departments, in accordance with provisions of the act of 
Al 14, 1946, which was a conservation act (60 Stat. 1080). 


CONCLUSIONS 


it is concluded that, in order to reduce the severe losses to wildlife resources 
of the lower Cumberland River Basin and physical losses to the Kentucky 
Woodlands National Wildlife Refuge, certain lands discussed herein should be 
acquired in fee title and developed for wildlife. These lands and structures 
should be made available to the Secretary of the Interior for administration by 
the Fish and Wildlife Service or the respective State conservation departments 
in accordance with provisions of the act of August 14, 1946 (60 Stat. 1080). 
A considerable portion of the lands acquired would be utilized for periodic 
reservoir storage as well as for the production of wildlife. 


TABLE ROCK RESERVOIR 


In connection with the Table Rock Reservoir in Missouri and 
Arkansas, a project now under construction and where the acquisi- 
tion of lands in fee has been reduced from original plans as a result 
of the joint policy, the Service made these recommendations: 

(f) All federally owned land in the project area be open to free use by the 
public except for such portions as may be reserved by the planning agency for 
purposes of safety, efficient operation, or protection of public property. 
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(g) Access roads, boat launching sites, vehicle parking areas, overnight 
camping sites, and concessions to serve the public be established and controlled 
under a zoned plan as soon after initial impoundment of water as is practical to 
encourage fishing, hunting, and other recreational uses of the area, and to 
prevent development of unplanned facilities adjacent to the reservoir. 

(h) All lands within the reservoir area, including a controlling margin above 
the flood-pool elevation, be acquired in fee title by the United States. 

(i) Leases of federally owned land in the project area stipulate the right of 


public access for the purpose of hunting, fishing, and other uncommercialized 
recreational uses. 


(j) Management of the fish and wildlife resources of the project area remain 
vested in the States of Missouri and Arkansas. 

It should be understood, Mr. Chairman, that these reports and rec- 
ommendations that are developed in connection with Federal reser- 
voir BH in under the act are collaborated in in every instance by the 
State game and fish department. They are not merely and wholly 
the rec Satire of the Federal F ich and Wildlife Service. 

Mr. Chairman, you have heard the joint policy of 1953 defended on 
the basis of economy, that it is saving the taxpayers a lot of money. 
Your record will show the exact statement, but I believe a Corps of 
Engineers witness estimated that in connection with 9 projects, the 
savings as a result of taking flowage easements instead of acquisition 
in fee totaled about $800,000. Or by a somewhat different calculation, 
the savings was estimated at about $1 million. That is an estimated 
savings of about $100,000 per project. To put this figure in proper 
perspective, | suggest you compare it with the total project costs. Put 
it alongside also the potential recreation use, in visitor-days per year, 
over the long life of the project. How would it stack up at the Clark 
Hill Reservoir, for example, where nearly 2 million visitor-days were 
recorded last year ? 

The retroactive application of the policy, through revestment legis- 
lation, has been defended as a matter of equity. If some landowners 
get to keep their lake frontage, it is argued, why isn’t it fair to sell 
back to the other owners whose lands were acquired, or condemned, 
before the pr slic Vv went into effect. The answer to that is that there is 
no equity in the policy in the first place. Because the reconveyance 
price does not reflect the increased value of the lands accruing as a 
result of the reservoir construction, it becomes a windfall at public 
expense. 

What about the landowners whose farms lie at the very bottom of 
the conservation pool, completely inundated at all times? Where is 
their equity? How are you going to provide an equivalent windfall 
to them ¢ 

Another answer is that the public also has an equity in Federal 
reservoirs which are paid for with their tax dollars. Actually the 
flood-control or navigation benefits from a reservoir accrue direc ‘tly to 
a very small group. Irrigation and power benefits may be spread 
more widely but here the cost is largely paid for by the user. There are 
indirect. benefits, perhaps, to the entire economy, but such benefits to 
you and to me are indeed so indirect and intangible as hardly to seem 
worthwhile, when we are applying Z to our own individual welfare. 

sut there is one way Mr. John Q. (Taxpaying) Citizen benefits 
directly from a public reservoir. That is when he is out there fishing, 
or swimming, or cutting capers in a speedboat, or perhaps just enjoy- 
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ing the scenery and the wildlife while picknicking on the shore with his 
family. 

For the sake of saving a few paltry land-acquisition dollars, the 
Army-Interior joint policy of 1953 kicks the taxpaying recreation 
seeker in the teeth while providing a tax-created windfall for a 
favored few. 

We urge this subcommittee to exert every means at its disposal to 
bring about a change in the policy. 

And we thank you for your courtesy and for the privilege of 
presenting our views. 

Mr. Cuuporr. Are there any questions, Mr. Indritz? 

Mr. Inprrrz. Two or three questions. You had included in the 
record a copy of a letter to you dated June 1, 1956, from the Assistant 
Director of Technical Staff Service of the Fish and Wildlife Service. 
Would it not be true that the very reasons given for the opposition 
expressed by the Fish and Wildlife Service to the reconveyance bills 
are precisely the same reasons for opposing the new policy in the first 
place? 

Mr. Catuison. That is right. That is absolutely right. The letter 
placed in the record from Mr. Meehean is an illustration of how the 
policy works. It is an example, and an excellent one, in connection 
with four reservoirs where the effects are described. 

Mr. Inprirz. And that is the letter in which he expressed the obser- 
vation of the Fish and Wildlife Service to the reconveyance bills at 
those reservoirs ? 

Mr. Catuison. That is right. 

Mr. Inpritrz. Now, you mentioned excerpts from service reports on 
several reservoirs, the Strawn Reservoir, Barkley Dam, and Table 
Rock. The quotation applicable to the Strawn Reservoir makes it 
very clear that the Fish and Wildlife Service opposed the new policy 
of declaring flood easements on the project lands. But with respect 
to the Barkley Dam and Table Rock Reservoir, could you tell us 
whether the particular lands which are described in those reports 
would be above the 5-year flood line? Would they be lands which 
would be acquired in easement under the new policy ? 

Mr. Catiison. In the case of the Barkley Dam, the authorizing act, 
which I believe was passed in the 84th Congress, provided for the 
acquisition of at least some of the lands recommended for wildlife 
purposes in the Fish and Wildlife Service report. That was an un- 
usual exception to the usual procedure in that case. Now, in the case 
of the Table Rock Reservoir, yes. The land was described in some- 
what general terms. The quotation I gave you isin that report. Our 
lands will not be taken in fee simple under the current policy and 
therefore will be lost for these purposes. 

Mr. Inprirz. So that the recommendation of the Fish and Wildlife 
Service, as expressed in this quotation, is really in effect a recom- 
mendation for deviation from the new policy ? 

Mr. Catuison. Well, it should be made clear that the Fish and 
Wildlife Service report and recommendation on Table Rock Reservoir 
actually was filed prior to 1953, prior to this policy, but it shows what 
the recommendations were with respect to the development and use 
for reservoir lands for fish and wildlife purposes. I have copies 


Mr. Inpritrz. Has the Fish and Wildlife Service modified its posi- 
tion? 
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Mr. Cauuison. I don’t think it has filed any supplemental report 
on it. Well, perhaps it has. It has tried to make the best of its 
situation, I am sure, but if they have filed a supplemental report, I 
do not have a copy or a modified report. 

Mr. Inprirz. Has the construction of the Table Rock Reservoir been 
completed ? 

Mr. Cauuison. No; it is underway right now. It is quite far from 
completion. Construction started within the past 2 years. 

Mr. Inprirz. Has the new policy been applied to it ? 

Mr. Catuison. Yes. 

Mr. Inprirz. So that the application of the new policy is contrary 
to the recommendations made by the Fish and Wildlife Service? 

Mr. Cauuison. Yes. 

Mr. Smiru. I am probably one of the best friends you had in 
the State legislature for 8 years. I sometimes get the impression that 
you fe llows are too close to the forest to see the trees. But, won’t you 
agree with me that the primary purpose of our program is for flood 
control and reclamation? Isn’t that correct? Don’t you agree with 
me on that? 

Mr. Cauxison. As it has developed and been authorized by Congress, 
yes, those were ‘eamaivonl to be the primary purposes, so- called pri- 
m: wry purposes of Army engineer projects are flood control for navi- 
gation or a combination of both or other multiple uses, sometimes 
hydroele sctric power. 

Mr. Smiru. In orther words, your program of fish, wildlife, and so 
forth is actually secondary for the original purpose for which the act 
was passed, wouldn’t you say ? 

Mr. Catuison. As the program developed, it has been referred to as 
secondary. Now, we believe that in many cases it is so important to 
the public welf: are and the ec onomy that it rates better than second- 
ary consideration. 

Mr. Smiru. Of course, your purpose is primarily for recreation and 
enjoyable use of the citizens and those people interested, isn’t it? 

Mr. Cauuison. That is true. And these programs, whether by the 
Bureau of Reclamation or the Corps of Engineers—and there are 
other new ones coming into being, they are becoming quite important, 
the small watersheds program under the Department of Agriculture, 
for example. They have a direct and considerable impact on fish and 
wildlife resources for which the Federal Government has to assume 
some responsibility because these are Federal programs and they are 
put in by act of the Federal Congress and they are affecting the re- 
sources along with the general public—they are public resources in 
which the general public has the right to demand some attention. 

Mr. Smiru. Do you feel in connection with every one that we might 
obtain every reservoir that in each and every instance wildlife, recrea- 
tion, and so forth should be a part of that, of every one of the acquisi- 
tions ¢ 

Mr. Cauuison. Well, you have to plan for and consider the oppor- 
tunities and the values in each project case independently and sep- 
arately, and at some projects the effects on fish and wildlife resources 
are negligible or they sort of balance off and the opportunities are not 
so great. Thi it is particularly true of some navigation situations. In 
those cases, 5, nobody gets very excited about what is being done to the 
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fish and wildlife resources, because not very much is being done to 
them or for them. But in every case the opportunities, and the effects, 
should be studied. If there are opportunities for enhancing those 
resources for the public benefit, then I think, Mr. Smith, you would 
agree that it is a shortsighted policy to pass up those opportunities. 

Mr. Smiru. I will go along with you on that, but I got the idea 
from your conclusions that it is the Government’s responsibility in 
connection w “i each and every one of these to provide some wildlife, 
either hunting ¢ r fishing, because if the people pay taxes and con- 
tribute, they have as much right to it as the purpose for flood control, 
navigation, and so on. I don’t think you are right. 

Mr. Cattison. I don’t think I said that. 

Mr. Cuuporr. don’t want to get into this interrogation, but I 
agree with you when they started out with the Flood Control Act of 
1944, amended in 1946, they did have the primary purpose, flood con- 
trol, and maybe some hydroelectric power and that the recreational, 
wildlife was sort of secondary, but they did later on pass Public Law 
732, which is known as the Coordination Act and in section 3 of the 
Coordination Act they made it a part of the primary purpose and 
said that 


Wherever waters of any stream or body of water are impounded, diverted, or 
otherwise controlled for any purpose whatsoever by any department or agency 
of the United States, in provision consistent with the primary purpose of such 
impounded, diversion, or other control, shall be made for the use thereof, to- 
gether with any areas of land or interest therein acquired or administered in 
connection therewith, for the conservation, maintenance, and management of 
wildlife, resources thereof, and its habitat thereon. 

So it seems if you take the act of 1944, as amended by the act of 
1946 and read with it the Coordination Act, Public Law 732, vou will 
see that the Congress certainly intended to include fish and wildlife 
as one of the primary purposes in impounding any stream or setting 

pany reservoir 

Mr. Smirnu. I think any place where it is r 


easonnble it car work 
out. 

Are you familiar with some of these in California / 

Mr. Caritson. Some. 

Mr. Suirn. What about the Tramway, at Riverside County, Palm 
Springs? , 

Mr. Catutson. No, I don’t. I have heard of it. that is all. 

Mr. Surrn. That is one that I tried to kill and worked awfully 
ard and vou boys were lackine when we needed testimony. uit when 
it eame to Hansom Dam you were vellinge and screaming tor me to 
vet a boat. I just wondered what was your difference in policy. 
If they put the Tramway up there it will ruin the wildlife, horse- 
back riding, flowers, and everything else for recreation purposes. I 


wonder if you knew about that 4 

Mr. Cauutson. No, those were battles that were fought—that were 
not fought, as you indicated, by the California Wildlife Federation 
and their member group, primarily, and they didn’t come to my par 
ticular attention. There are a great, great many of these urgent 
resources conservation problems confronting me. There are so Many 
that very frankly we can’t cover the waterfront and do the job that 
we should cover and we think that Congress and the committees of 
Congress do a tremendous job on these, but they, in turn, depend on 


~~ — 2 


rm 





of 
on- 
nal, 
aw 
the 
and 


|, or 
Pncy 
such 
, to- 
d in 
t of 


t of 
will 
llife 


ting 


york“ 


alm 


Fully 
when 
1e to 
licy. 


were 
ation 
par 
gent 
Many 
. that 
es of 
id on 


ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 283 


public groups such as ours that have a particular interest to come 
forth with the facts and the arguments and sometimes we let you 
down, I guess, because we don’t have the manpower or don’t get 
started soon enough or are involved in one controversy and can’t give 
sufficient attention to another. 

Mr. Smirnu. This has only been going on 10 years and it is one 
where, if you presented a paper such as this to the committee at Sac- 
ramento, you might have been able to help kill the project which will 
materially set back wildlife in the State of California, but I noticed 
you were lacking on that, but you were sure there on everything else 
that we wanted. That is just a personal comment. You might find 
out about it sometime for your personal use. 

Mr. Cauuitson. Thank you for that information and I certainly 
shall do that at the first opportunity. 

Mr. Chairman, if I may comment a little further on the previous 
question of Mr. Smith, about whether or not we advocated an all-out 
program for fish and wildlife recreation, we don’t. It depends on the 
location, the need, the proximity to center of population which de- 
termines whether or not there will be a big use of the area for recrea- 
tion and many other factors. 

Then, we also believe that it should be proportionate. Expendi- 
tures and modifications of the project should be not out of propor- 
tion to the benefits that would accrue to the public. 

Mr. Cuuporr. I think a good example of what you are telling is 
that you would not advoc: ate spending a lot of money on wildlife at 
Hoover Dam, would you‘ 

Mr. Smirn. That is one of our best places. What are you talking 
about ? 

Mr. Cuvuporr. Except that it is not accessible. 

Mr. Smiru. It is accessible. 

Mr. Ca.ison. oe is a tremendous use of Lake Mead. 

Mr. Cuvporr. I don’t know too much about that territory, and, 
having flown over Hoover Dam and having seen its remote possibili- 
ties, it occurred to me that would probably be a good place to prob- 
ably impound water. 

Mr. Smiri. That is stocked real good. You can get some real good 
fishing right down by the dam. 

Mr. Cuvuporr. Any further questions? 

Mr. Inprirz. Mr. Callison, you and the previous witness, Mr. 
Spencer Smith, mentioned the reconveyance bills now pending in 
Congress. Have your agency and the other agencies registered op- 
position to these bills? 

Mr. Cauuison. Yes, we have repeatedly, and we have asked to be 
heard and, Mr. Chairman, before I am dismissed, I have several 
things that I would like to introduce in the record. 

Mr. Cuvuporr. I want to quit at 4 o’clock. 

Mr. Cauuison. Here is the original of the letter from Dr. Mehan. 

Mr. Cuvuporr. We won’t need that. 

Mr. Cauuison. I should like to put into the record, with your per- 
mission, copy of a resolution adopted at the 46th Annual Convention 
of the International Association of Game Fish and Conservation 
Commissioners, which was held at Toronto, Ontario, Canada, Sep- 
tember 14, 1956. This resolution deals specifically with the current 
land acquisition policy. 
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Mr. Cuuporr. Without objection, let it be placed in the record at 
this point. 
(The documents referred to follow :) 


RESOLUTION ADOPTED AT THE 46TH ANNUAL CONVENTION OF THE INTERNATIONAL 
ASSOCIATION OF GAME, FISH, AND CONSERVATION COMMISSIONERS, AT TORONTO, 
ONTARIO, SEPTEMBER 14, 1956 









ACQUISITION AND RETENTION OF RESERVOIR LANDS 




















Whereas splendid opportunity for fish and wildlife conservation and related 
recreation are created by construction of Federal reservoirs; and 

Whereas the public should have the right to free and unimpeded access to 
and enjoyment of these opportunities created by expenditures of public funds; 
and 

Whereas enjoyment of these opportunities depends in large measure on public 
ownership of adequate lands around Federal reservoirs ; and 

Whereas the current land acquisition policy for Federal projects restricts the 
purchase of reservoir lands unduly and permits private control and monopoly, 
thus denying the public recreational benefits to which they are entitled because 
of the expenditure of public funds: Now, therefore, be it 

Resolved by the International Association of Game, Fish, and Conservation 
Commissioners, That the President of the United States be requested to direct 
revision of the land acquisition policy for Federal reservoirs and permit 
public purchase of adequate perimeter lands for fish, wildlife, and other public 
recreational purposes and that this association, representing the fish and game 
departments of all 48 States, urges modification and liberalization of the present 
reservoir land acquisition policy in the furtherance of the partnership concept 
believed necessary to the proper management of these resources. 

It is further urged that perimeter lands valuable for presqnt and future re- 
creational and other public uses be retained in public ownership for development 
and administration by local, State, and Federal agencies. 




















Mr. Catitson. Also, a letter to sete Charles A. Buckley, chairman 
of the Committee on Public Works, in which we express our concern 
about and opposition to reconveyance s Topislatin pending before that 
committee and incorporated in the omnibus rivers and harbors and 
flood control bill that has been passed by the Senate in this Congress 
and is now pending in the House committee. 

This letter is signed by executive officers of 13 national conservation 
organizations. 

























NATIONAL WILDLIFE FEDERATION, 
Washington, D. C., May 3, 1957. 
Hon. CHARLES A. BUCKLEY, 
Chairman, Committee on Public Works, 
House Office Building, Washington, D. C. 

Dear Mr. Buckiey: S. 497, the omnibus rivers and harbors and flood-control 
bill that passed the Senate March 28, contains an authorization in section 206 
for reconveyance to the former owners of land considered not needed for project 
purposes in the Garza-Little Elm and Grapevine Reservoir projects in Tex 
The provisions of this section are similar to several reconveyance bills also 
before your committee. These include H. R. 1146, H. R. 3076, H. R. 3840, H. R. 
4284, and H. R. 7001, applying to various reservoir projects. 

In previous letters to you, conservationists have requested public hearings on 
any such reconveyance legislation. To date they have not had an opportunity 
to be heard. 

The national conservation organizations listed below protest the inclusion of 
the Garza-Little Elm reconveyance proposal in S. 497, or in any substitute omni- 
bus bill which may be reported by the House Public Works Committee. We 
oppose the inclusion of similar reconveyance authority affecting any other reser- 
voir project for the following reasons: 
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1. Such reconveyance proposals are based on administrative policy (Joint 
Land Acquisition Policy of the Departments of Army and Interior, Order No. 
2744 of January 13, 1954) and not upon policy previously sanctioned or directed 
by Congress. 

2. This administrative policy and such reconveyance proposals make no provi- 
sion for the acquisition of periphery lands, or for the retention in public owner- 
ship of periphery lands, that may be highly essential to full development and 
proper management of fish and wildlife resources and for the protection of 
public recreational opportunities. Failure to provide for the development and 
public use of such resources at reservoirs paid for with public funds constitutes 
a waste of natural resources and is, in effect, the opposite of conservation. 

3. The recreational importance of flood control, navigation, and multiple-pur- 
pose reservoirs can no longer be ignored. This is emphasized by recent figures 
released by the Corps of Engineers showing 71,340,000 recreational visits to 
corps’ projects in 1956, which compares to 62,522,000 in 1955 and only 16 million 
as recently as 1950. 

4. Reconveyance of project lands under terms that do not reflect increased 
value accruing as a result of reservoir construction constitutes a special privilege 
windfall to a small group of landowners or land speculators at public expense. 

5. Failure to acquire, or to retain in public ownership, the shorelines of pub- 
lic reservoirs jeopardizes the public interest by making it difficult to control 
or prevent unsanitary conditions, pollution, littering, and unsightly and objec- 
tionable “honky-tonk” developments at the water’s edge. 

6. Experience has shown that flowage easements, which are substituted for 
fee-simple acquisition under the current Interior-Army policy, frequently are 
as costly and sometimes more costly in the long run. 

The undersigned organizations have repeatedly objected to the current land- 
acquisition policy and urged its modification to protect the public interest in 
the wildlife and recreational resources at Federal reservoir projects. We re- 
spectfully request that Congress not endorse it by indirection through the enact- 
ment of pending reconveyance bills, either separately or by inclusion in omnibus 
legislation. We are sending copies of this letter to all other members of the 
Public Works Committee. 

Sincerely yours, 

National Wildlife Federation, Charles H. Callison, Conservation Di- 
rector; American Nature Association, Harry E. Radcliffe, Vice 
President; American Planning and Civie Association, Harlean 
James, Executive Secretary; Citizens Committee on Natural Re- 
sources, Spencer M. Smith, Secretary; International Association 
of Game, Fish, and Conservation Commissioners, Carl D. Shoe- 
maker, General Counsel; National Audubon Society, John H. 
Baker, President; National Parks Association, Fred M. Packard, 
Executive Secretary ; North American Wildlife Foundation, C. R. 
Gutermuth, Secretary; Public Affairs Institute, Dewey Anderson, 
Executive Director; Sport Fishing Institute, Richard H. Stroud, 
Executive Vice President; Wildlife Management Institute, Ira N. 
Gabrielson, President: Wilderness Society, Howard Zahniser, 
Executive Secretary; Izaak Walton League of America, Joseph 
W. Penfold, Conservation Director. 


Mr. Cuouporr. I think we will put that in the appendix of the rec- 
ord. I don’t think it should be in at this point. Without objection 
let this letter be placed in the record. 

Mr. Cauuison. A letter of July 3, 1956, addressed to me in response 
to an inquiry about information on how the land-acquisition policy is 
working in affecting projects in the Missouri area, written by Carl R. 
Noren, administrative assistant of the fishery section of the Missouri 
Conservation Commission. 

Mr. Cuuporr. Is this a letter of inquiry to you? 

Mr. Catutson. No; it is a letter supplying information and I think 
it has valuable information in it. 

A resolution adopted at the 1957 annual meeting of the Louisiana 
Wildlife Federation, expressing the recommendation of the Louisiana 
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Wildlife Federation, lands needed in connection with water-develop- 
ment projects should be acquired in fee, not mere flowage easements, 

A similar resolution adopted at the annual convention of the New 
Mexico Wildlife & Conservation Association. 

Mr. Cuuporr. Can’t you give us a series of resolutions without 
describing them ? 

Mr. Catuison. Yes. 

Mr. Cuuporr. And other resolutions by other bodies. They all 
say the same thing ; don’t they ? 

Mr. Cattison. Similar. The same sentiment. 

I ae a copy of a letter to Mr. Seth Gordon, director of fish and 
game, California, in which I ask him specifically about this point. 
The Bureau of Reclamation contends that the new policy initiated 
in 1953 made no change in their operations. Can you verify or 
contradict that on the basis of California experience with reclama- 
tion projects prior to and since 1953 ? 

Mr. Gordon’s reply and replies to similar letters sent to the di- 
rectors of the game and fish departments of Idaho, Oregon, the 
State of Nevada, and the State of New Mexico. There are replies 
to that inquiry. Those replies, I might say, show that the Bureau 
of Reclamation has not been consistent in the application of the 
current policy and if they say that they have not made any change 
since 1953, it just shows that) they have been wrong longer ‘than the 
Corps of Engineers. 

Mr. Cuuporr. Without objection, let those letters be introduced 
in the record at this point. 

(The documents referred to may be seen in subcommittee files.) 

Mr. Cuuporr. If there are no further questions, the subcommittee 
will adjourn until tomorrow morning at 10 o’clock. 

(Whereupon, - 3:58 p. m., the subcommittee adjourned to re- 
convene at 10 a. m., Thursday, June 20, 1957.) 
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THURSDAY, JUNE 20, 1957 


Housr oF REPRESENTATIVES, 
SUBCOMMITTEE ON Pusiic Works AND Resources, 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 
The subcommittee met, pursuant to adjournment, at 10 a. m., in 
room 1501—B, House Office Building, Hon. Earl Chudoff (chairman of 
the subcomittee) presiding. 
Members present: Earl Chudoff, Victor A. Knox, Charles B. 
Brownson, and H. Allen Smith. 
Also present: Arthur Perlman, staff director; Phineas Indritz, 
counsel ; and M. Q. Romney, professional staff member. 
Mr. Cuuporr. The subcommittee will come to order. 
The first witness this morning is Mr. Peter D. Joers, who repre- 
sents the Chamber of Commerce of the United States. 
Would you take a seat, please, Mr. Joers. 
As a policy of this subcommittee, would you tell us something about 
your background before proceeding with your statement / 


STATEMENT OF PETER D. JOERS, IN BEHALF OF THE CHAMBER 
OF COMMERCE OF THE UNITED STATES; ACCOMPANIED BY 
RICHARD W. SMITH, MANAGER OF THE NATURAL RESOURCES 
DEPARTMENT, UNITED STATES CHAMBER OF COMMERCE 


Mr. Jorers. Yes, sir. 

My name is Peter Dierks Joers. I am vice president of Dierks 
Forests, Inc. I am also a director of Dierks Forests. 

Sir, if I read from the statement, much of that information is in 
the statement. 

Mr. Cuuporr. You may read the statement. 

Mr. Jorers. My name is Peter Dierks Joers. I live in Hot Springs, 
Ark., and am vice president and director of Dierks Forests, Inc. This 
company is in the lumber manufacturing business and at present is 
building a pulp and paper plant. It is the owner of a large acreage 
of commercial forest lands in Arkansas and Oklahoma. 

The company is a member of the Chamber of Commerce of the 
United States of America, a federation of 3,300 business organiza- 
tions with the underlying membership of more than 2,500,000. I am 
a member of the chamber’s board of directors and its natural re- 
sources committee. 

I have with me Mr. Richard Smith, manager of the chamber’s 
national resources department. 
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I am here today on behalf of the national chamber to endorse the 
present policy of land acquisition for water resources projects by the 
Army Corps of Engineers and the Department of the Interior. Un- 
der this policy, lands acquired in fee are in general limited to those 
needed for the primary purposes of the reservoir project. Easements 
are acquired for other lands, such as those which may be subject to 
only infrequent flooding and those needed during construction or for 
operation and maintenance of the project. 

We recommend that no legislation be enacted which would compel 
these agencies to go back to their former policy of acquiring much 
more land for reservoir projects than is actually needed for the pri- 
mary project purposes. 

The chamber believes that the present policy, adopted in 1953 jointly 
by the Secretary of Army and the Secretary of the Interior, has 
proven satisfactory to both departments and to the landowners af- 
fected. 

The policy is in the public interest because Federal tax dollars are 
not being used for lands excess to the requirements of the project, and 
a minimum of privately owned land is removed from local and State 
tax rolls. 

Furthermore, additional Federal tax dollars are not being spent 
for developing recreation facilities for the benefit of the people of 
the locality. Such facilities should be a responsibility of local or 
State interests. 

Under this policy, the two agencies have agreed to make clear dis- 
tinctions between lands acquired in fee and those for which easements 
are obtained. A consistent approach is taken to blocking out lands 
in accordance with sound real estate practices, and consideration is 
given to existing mineral rights. Authority to acquire additional 
lands specifically for wildlife or recreational purposes is vested in 
the Congress rather than with the administrative agencies. 

In the application of this policy, private lands to be acquired by 
fee should be only those necessary for the project itself and those 
rendered unusable because of permanent inundation or saturation. 
All other lands, for which only flowage easements should be obtained, 
include those on which damage as a result of project operation will be 
so slight as to be difficult to evaluate. 

In some instances, furthermore, lands for which flowage easements 
might be obtained are now subject to occasional overflow, and the 
construction and operation of the project would not materially affect 
their continued utilization. In these cases there is no valid reason to 
change the existing ownership or utilization pattern. 

Prior to the adoption of this policy, the land-acquisition practices 
of the Federal Government in such cases resulted in the condemna- 
tion and purchase of thousands of acres of land not clearly needed for 
project use. Private owners were needlessly deprived of their prop- 
erty which might then be held idle in Federal ownership or leased to 
third parties. 

Now, Mr. Chairman, I may deviate a little from the text, here. 

In Arkansas, as well as in the whole South, the lumber industry has 
changed. We are now growing much more timber than we are cutting. 
This is substantiated by a Government survey being made. Certainly, 
there is no one more interested in a long-time conservation program 
than we in the lumber industry. 
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Mr. Cuuporr. You ought to go up and talk to those people in 
Oregon. They have a problem. Perhaps you can show them how 
to grow more timber. 

Mr. Jorrs. There are certain problems inherent in that area. Cer- 
tain timber in the flatlands you can grow in 20 years. Some of it 
in the mountains will take 80 to 100 years to grow. 

Existing rights were not adequately safeguarded, and the Federal 
Government tended to disrupt the local economy through its control 
over large acreages of land. 

Previously, also, some lands were taken over the strong protests 
of local owners, through condemnation and payment of a Govern- 
ment-appraised value. “Many landowners can show that, in offering 
payment for private lands, the Federal agencies gave inadequate con- 
sideration to the fact that the principal value of the land itself might 
be enhanced by its location, fertility, potentialities, or nearness to 
other facilities such as mine, processing plant, or transportation. 

An example is reported in the December 1954 issue of the Alabama 
Lumberman, page 15. It involves a small 1,200-acre property in 
Mississippi which was taken for the reservoir above Demopolis 
Dam on Tombigbee River. The owner was paid $60,000, but his in- 
come of about $10,000 a year from hardwood logs has stopped. A 
property that nets $10,000 a year in this area is worth between 
$150,000 and $200,000. 

Additional injustices were evident under the previous real-estate 
policies of the Federal agencies. A major complaint, for example, 
was that property values had increased many times since the original 
Federal surveys and evaluations were made, yet payment was made 
and cost-benefit ratios were based on the original estimates. 

On many proposed projects authorized in the 1930’s and 1940's costs 
of land have so greatly increased that the economic feasibility of the 
projects can be questioned. The economy of the South, particularly, 
has been undergoing tremendous changes, and reevaluation of Federal 
projects has not kept pace, 

If review should indicate that cost-benefit ratios have decreased 
materially, it certainly would not be in the national interest to go 
ahead with the projects. 

Studies mi ide by private engineering and forestry consultants, for 
example, show that in a proposed project in Texas approximately 
$4 million per year in timber values will be lost in order to provide 
estimated benefits to the public of $927,000. 

This situation exists in the area involved in the McGee Bend Dam 
on the Angelina River, a project authorized in 1945. It is only 
1 of about 50 projects in the Southern States which would inundate 
large areas of forest land with serious results to the local forest 
economy. The report of the engineering firm—Reservoir Economics 
of the McGee Bend Project, Angelina River, Tex., by Lockwood, 

ndrews & Newnan, consulting engineers, Houston, Tex., March 
1956- referring to the McGee Bend “Reservoir, states: 

During the past 10 years the pattern of the economy of the region has 
changed and a large part of the reservoir acreage represents timberland that is 
now devoted to the perpetual growth and harvesting of timber and forms a basis 


for sustaining the economy of the area. In view of this, the advisability of con- 
structing a reservoir of this tremendous size has been questioned. 
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In my own State of Arkansas in the last 15 years, the Corps of 
Engineers built 6 reservoir projects for which nearly 300,000 acres 
of land have been acquired. Reports of the Army engineers show that 
only 132,000 acres will be used for actual reservoir operation, leaving 
nearly 168,000 acres which are excess to the principal purposes of the 
projects. 

Our corporation employed the services of Col. John E. Buxton, 
United States Army Corps of Engineers (retired), operating with the 
Buxton Engineering Co., of Little Rock, Ark., to determine the 
total amount of land acquired for the six reservoirs, the surface areas 
of the reservoirs, and the difference between the surface area and the 
total acreage. 

The information which he submitted to me is as follows: 


Dam and reservoir Total acreage Water Other 
} 
Nimrod.-.- 24, 875 | 3, 600 21, 275 
Blue Mountain 17, 082 | 2, 900 | 14, 182 
Norfork : ofa 54, 782 | 22, 000 | 32, 782 
Bull Shoals. ywhwuiemies 102, 617 | 45, 400 | 57, 217 
Narrows ; aad : | 16, 064 9, 800 | 6, 264 
Blakely Mountain. hie ‘ bal 82, 116 | 48, 300 | 33, 816 
| 


For example, Nimrod has 590 percent more land than necessary for 
this project. 

The lands for these 6 reservoirs were acquired under the old policy, 
and the total acreages of lands range from 1.8 to 6.9 times as much 
as the acreages needed for water storage. It seems obvious that sub- 
stantially less land would have been taken for most of these projects 
if acquisition had been governed by present policy instead of previous 
policy y. 

This situation works a definite hardship on local communities when 

valuable timberlands are needlessly added to reservoir sites in areas 
which depend substantially on the local lumber industry for jobs, pay- 
rolls, and taxes. There is certainly no justification for injuring a 
local economy by destroying more wealth than is proposed to be created 
by some act of Gover nment.. 

For example, our corporation was compelled to sell to the Govern- 
ment for the Narrows Dam in Arkansas 4,104 acres and for the 
Blakely Dam in Arkansas 6,382 acres. These lands were under sus- 
tained-yield forestry management. In addition to the above, the 
Corps of Engineers has authorization to build a dam at Millwood 
which will absorb at least 50,000 acres belonging to our corporation, 
and the total acreage for this reservoir is estimated at over 100,000 
acres. 

In addition to that, there are 7 other dams which will take at least 
another 50,000 acres. 

The lands taken for Narrows and Blakely, of course, have been 
removed from State and local taxation. If this proposed Millwood 
Dam goes into construction, one entire county will be deeply affected 
by losing the taxes from these lands for schools and county roads, 
and there will be very little employment in that area. 

The business of my company is the raising and harvesting of timber, 
which is a long-term process. We have 4 large sawmills operating 
on a 2-shift basis, employing over 2,500 men on the direct payroll and 
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many hundreds on contract payrolls. The loss of 50,000 acres would 
seriously curtail our operations and put an economic burden not only 
on us but also on the counties in which we operate. 

The timber industry is a major source of revenue in southwest 
Arkansas and it is valuable forest lands that are being taken out of 
production by the construction of the Narrows and Blakely Reser- 
voirs and the proposed construction of the Millwood Reservoir. 

Opponents of the present policy argue that additional lands beyond 
the absolute project needs should be obtained and controlled by the 
Federal Government. One of the arguments advanced for having 
such excess lands is to enable Federal agencies to provide recreational 
facilities at reservoir projects. It is also argued that Federal spend- 
ing should be increased for the protection of wildlife resources and 
the preservation of esthetic values. 

Legislation is now pending in the Congress to authorize Federal 
participation in public recreation activity as an additional secondary 
benefit related to Federal water-resources development. Other legis- 
lation seeks to establish a survey of national recreational resources 
leading, no doubt, toward increased Federal spending for new and 
expanded programs. 

These proposals are related directly to the efforts to change the pres- 
ent land-acquisition policy. All are parts of an unmistakable attempt 
to increase the responsibility of Federal taxpayers for local recrea- 
tional costs. 

The Congress should examine these proposals with extreme care. 
While the need for outdoor recreation is widespread, it is in most cases 
a local problem rather than an obligation of the Federal Government. 

The development of outdoor recreational resources in some instances 
may be of such general national interest and value as to warrant Fed- 
eral action. In such cases, if, in the judgment of Congress, the recrea- 
tional values are of major national importance, the development should 
be specifically authorized by Congress in legislation separate from 
that authorizing the reservoir project itself. 

Costs and benefits of recreational and wildlife development, in- 
tangible at best, should not be used in revising the original justifica- 
tions for the primary function of the project. 

Our study of the operation of the present land-acquisition policy 
indicates that it has not diminished the efficiency and economy of any 
Federal activity in developing the Nation’s water resources. It has 
not materially restricted other public purposes, such as conservation 
and recreation, which are only in part a Federal responsibility. 

The differences between present and previous policies, moreover, 
lead us to conclude that reversion to the former policy would be a 
backward step for the Federal Government, as well as a serious in- 
vasion of local and State rights. Individual property owners are 
better protected under the new policy. 

We recommend that no changes be made by the Congress which 
would: 

1. Put the Federal Government further into the recreation business. 

2. Make the Federal Government a landlord over private proper- 
ties not essential to project functions. 

_ 3. Give wide discretionary authority to Federal agencies in acquir- 
ing land, issuing permits and leases, and disposing of natural re- 
sources. 
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4. Remove private property unnecessarily from local tax rolls and 
thus decrease local tax revenues. 


5. Expand Federal activity in functions which are essentially local 
and State responsibilities. 

6. Divert the limited funds available for worthwhile water-re- 
source projects to nonessential purposes. 

7. Destroy privately owned resource properties which, in many in- 
stances, are Important to the economic welfare of local areas. 

A vast improvement is evident in the land-acquisition practices 
of the Army engineers and Department of Interior under the joint 
policy adopted in 1953. We recommend that this policy not be weak- 
ened in any way. The Congress should not authorize Federal agen- 
cies to acquire large areas of land excess to the authorized functions 
of water-resources projects. Primary responsibility for providing 
and controlling recreational facilities for local needs should remain 
with the local and State agencies. 

Mr. Cuuporr. Mr. Joers, I notice that you say you represent the 
Chamber of Commerce of the United States. In these recommenda- 
tions you have made to the committee which you set forth on pages 8 
and 9, are they recommendations that have been adopted by the proper 
committees and board of directors of the Chamber of Commerce of 
the United States ? 

Mr. Jorrs. They are, sir. As a matter of fact. our policies were 
adopted and approved by the last annual meeting where the repre- 
sentatives and delegates approved the present policy. 

Mr. Cuuporr. I wanted to find out definitely whether you were 
speaking on behalf of the Chamber of Commerce of the United 
States or as vice president and director of Dierks Forests, Inc., which 
has a private problem here with the Corps of Engineers, in certain 
land which has been taken from it. 

Mr. Jorrs. Sir, I am speaking for both. I was chosen by the 
chamber of commerce to represent them here. It was a specific prob- 
lem in the area with which I am familiar and I suppose that is why 
I was selected to represent the chamber. 

Mr. Cuuporr. I wonder if you know of your own knowledge when 
the board of directors of the chamber of commerce met and adopted 
these recommendations as set forth on pages 8 and 9 of your statement. 

Mr. Jorers. These weren’t directly adopted by the board of the 
United States chamber but they are based on the policy as written out 
and approved. 

Mr. Cuuporr. You mean it is general chamber-of-commerce policy 
set forth in their policy directive ? 

Mr. Jorrs. If you would like, I will show you the policy. 

Mr. Cuuporr. I have read that. I read it every year when they put 
it out. 

Now, isn’t it true that you have a natural resources committee in the 
chamber of commerce ? 

Mr. Jorers. Yes, sir; we have. 

Mr. Cuuporr. And they make certain recommendations to the 
board ? 

Mr. Jorrs. Yes, sir; that is correct. 

Mr. Cuuporr. Are you a member of the natural resources 
committee ? 

Mr. Jozrs. Yes;I am. 
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Mr. Cuuporr. Did you ever make recommendations to the board ? 
Mr. Joers. Do you mean I, personally, make recommendations to 
the board ¢ 

Mr. Cuuporr. No; your national resources committee. 

Mr. Jorers. Yes, sir. 

Mr. Cuuporr. What is the natural resources committee made up of, 
what organizations? 

Mr. Jorers. We have had, roughly, between 30 and 40 individuals as 
members since I have been a member, who are concerned with the 
timber industry, oil, gas, water resources, mining, and so forth. 

Mr. Cuuporr. Now, do you have any members of your public 
resources committee who are in either the fishing tackle manufacturing 
business or allied interests ? 

Mr. Jorrs. Not tomy knowledge, sir. 

Mr. Cuuporr. I imagine if they were members they would have an 
exact different view than you have in your committee. 

Mr. Jorrs. Well, sir, I don’t know. I consider the area of the lake 
and maybe a small strip around it pertaining to the fishermen with 
possibly access roads as necessary. 

Mr. Cuvporr. I know how you personally reach your conclusions, 
but since you come before this committee as a member of the United 
States Chamber of Commerce and as a member of the natural resources 
committee I thought it would be well to find out who are members of 
the natural resources committee, how it is made up, and how you adopt 
your policy. That is why I asked you the question. 

I am not criticizing you and you are not on trial and I certainly have 
nothing personally against your recommendation, but I just wanted 
to know. 

Now, do you have any recreation and wildlife interests as members 
of your natural resources committee ? 

Mr. Jorrs. I don’t have the list with me, but several of the members 
of the committee are very interested in wildlife and fishing and so 
forth. 

Mr. Cuvuporr. The reason I mention that is that under date of Feb- 
ruary 4, 1954, the Chamber of Commerce of Yankton, 8. Dak., wrote a 
letter to Senator Francis Case in which they stated: 

We request that you do your utmost to provide some public land which can be 
used for recreational purposes, Gavins Point— 

and it was signed by the board of directors of the Yankton Chamber 
of Commerce. 

Are they members of your organization ? 

Mr. Jorers. I would imagine so. 

Mr. Cuuporr. Have they a representative on the natural resources 
committee ? 

Mr. RicHarp SmirH. We have several thousand members. 

I am Richard W. Smith, manager of the natural resources depart- 
ment of the United States chamber. 

Mr. Cuuporr. I think you would be in a better position to tell us 
the type of organizations that are members of your natural resources 
committee. 

Mr. Ricuarp Smirn. The natural resources committee is made up 
of representatives of the extractive natural resources industries of the 
country. We have membership from all over the country. Last 
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year’s committee had 41 members. I will be glad to submit a list of 
the committee for the record if you would like. Representatives of 
sporting goods manufacturers and so forth naturally would not come 
under the natural resources department, but under our manufacture 
department and I don’t know whether any of them are represented 
on the manufacture committee or not. 

Mr. Cuuporr. Generally, what industry outside of the members of 
the lumber industry are members of your committee ? 

Mr. Ricuarp SmirH. Oil and gas, mining, electric utilities. We 
have several representatives of various water resource industries. 
One of our members is in the water-supply business. One is a mem- 
ber of the board of directors of the National Reclamation Association. 

Mr. Cucuporr. How about the Chamber of Commerce of Chelsea, 
Okla.? Are they members of your organization ? 

Mr. RicHarp Sairu. I am not sure, sir, whether they are or not. 

Mr. Cuuporr. I received quite a lengthy telegram this morning 
from the Chamber of Commerce of Chelsea, Okla., which represents 
probably mining interests. I shall read the last paragraph. 

We urge that Congress direct that the policy of Corps Engineers land acqui- 
sition program be changed to require that lands taken for reservoir be purchased 
in fee and that the Government recognize the unknown and proven mineral in 
terests in the reservoir lands and pay a just and fair price for proven anid 
known mineral interests as well as for surface lands 
and it is signed by Russell Hester, Chelsea, Okla., Oolagah Basin 
Land and Royalty Owners, and C. L. Lowery, Chelsea Chamber of 
Commerce, Chelsea, Okla. 

At this time I would like to introduce into the record this telegram 
[ received from C. L. Lowery, Chelsea Chamber of Commerce, Chelsea, 
Okla. 

(The telegram referred to is exhibit VIII—a in the appendix. ) 

Mr. Ricuarp SuitrxH. The local and State chambers and trade as- 
sociations make up our voting membership. Our policy is adopted 
by majority vote of the representatives of these members, but these 
chambers are in no way tied to our policies. They can have and 
express their own views. 

Mr. Cuuporr. In other words, all members of your chamber are 
not in agreement with the policy made and directed by the National 
Chamber of Commerce natural resources committee / 

Mr. Ricuarp Surrn. That is true. We are speaking for the ma- 
jority. The committee only recommends policy which then goes to 
the board of directors which determines that it is national in character, 
general in application, and timely in importance. It then goes to a 
policy committee to make sure it harmonizes with other chamber 
policy, and is then voted on by the delegates from the local chambers 
and trade associations at our annual meeting. 

Mr. Cuuporr. When your committee adopts its policy, do you notify 
every local chamber of commerce and give them an opportunity to 
either appear before your committee or send them a questionnaire 
so they can write to you—or the committee, rather—and tell you 
exactly how they feel ? 

Mr. Ricwarp Smirn. The proposed policy declarations to be voted 
on at the annual meeting are sent out to all the organization members 
60 di ays in or ance and they have ample opportunity to appear before 
the policy committee and register their opposition, and at the policy 


lu 
0} 


m 





of 
of 
ne 
re 
ac] 


ny 
Its 


jui- 

sec 
in 

mn 


sin 


of 


ATL 


as- 
ted 
ese 
ind 


are 
nal 


na- 
; to 
ter, 
oa 
ber 
eTS 


tify 
y to 
aire 
you 


ated 
bers 
fore 
| icy 


ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 295 


luncheon where they adopt it they have opportunity to register any 
opposition and to speak their mind. 

Mr. Cuvporr. Mr. Smith, I am not talking about your policy com- 
mittee, I am talking about your natural resources committee. 

Mr. Ricuarp Smirn. Oftentimes, if there is time before the annual 
meeting, any recommendations they might make go to the natural 
resources committee for comment, and that comment is then forwarded 
to the board of directors. 

Mr. Cuvporr. Do you feel the Federal Government is in the recrea- 
tion business / 

Mr. Ricuarp Smiru. It is in the recreation business to some extent 
and we think oftentimes to a greater extent than is justified. That is, 
if the thing is of national importance to the people of the whole coun- 
try, then that is probably a justification for the Federal Government 
to be in the business. We have a policy supporting national parks 
and monuments. Where the recreational benefits are local in char 
acter, we think they should be developed by local agencies. 

Mr. Cuvporr. In other words, you feel where it doesn’t interfere 
with any of your members as far as their business is concerned they 
have no objection to recreation 

Mr. Brownson. Mr. Chairman, I object to the Chair’s constantly 
restating these questions in his own words and asking for a yes-or-no 
answer. That is beyond the function of a committee to direct a 
witness’ testimony. 

Mr. Cuvuporr. I am not directing the witness’ testimony. 

Mr. Brownson. You are using the same parliamentary trick that 
you have used in every hearing I have attended where you pene ees 
that of restating the witness’ testimony in your own words and asking 
for a yes-or-no answer. 

Mr. Cuvuporr. I think I ought to understand what he is telling me 
and if I can’t understand it he has a right to say “no, that isn’t 
what I said.’ 

Mr. Brownson. I suggest if the chairman can’t understand it that 
he read the testimony at a later date and not slow down the hearings 
continuously by restating the witness’ testimony with a clever twist so 
the results come out entirely different than the witness intended. 

Mr. Cuvuporr. Mr. Brownson, you flatter me. I didn’t know I was 
that clever. 

Mr. Brownson. I don’t think you are, as a matter of cold fact. I 
think it is rather stupid. 

Mr. Cuuporr. Now, you have come out with exactly what you are 
trying to say but, nevertheless, what I am trying to find out, from 
your recommendation here—and it is a rather broad one—is whether 
or not you feel there is justification on the part of the Federal Govern- 
ment to supply recreation facilities at any time to the general public. 

Mr. Ricuarp Smirn. We feel at times it is. It all depends on the 
local circumstances. 

Mr. Cuuporr. When do you feel it isn’t a proper time / 

Mr. Ricuarp Smirn. When the recreation facilities are for local 
benefit and would not benefit the taxpayers of the whole Nation. 

Mr. Cuvuporr. How do you reach a formula for that ? 

Mr. Ricnarp Smiru. We state what we think the principle should 
be and it is up to Congress to decide that. 
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Mr. Cuvuporr. 
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That is what I was trying to find out. 


Do you have any questions, Mr. Knox? 


Mr. Knox. Yes, I do. 


Mr. Joers, how long have you lived in Hot Springs, Ark. ? 


=o 


Mr. Jorrs. I have lived in Hot Springs approximately since 1946, 
sir. 


Mr. Knox. 


Are you 


vation and recreation ? 
Not too well on conservation and recreation. On for- 
estry I am, fairly well. 
Does the State of Arkansas make any contributions from 
the general fund of the State outside of earmarked funds for recrea- 
tion and conservation ? 
They do, sir, to the parks. They have the State parks 
division for which a fund is set aside from the general fund. 

Mr. Knox. Do you know approximately how much ? 

I don’t know the total, sir, in the last legisl: ature because 
they set up for individual parks so much money and it may be in the 
vicinity of $100,000. 


th 


Mr. Jorrs. 


Mr. Knox. 


Mr. Jorrs. 


Mr. Jorrs. 


acquainted with State laws relative to conser- 


That rings a bell but I am not too positive on 


at. However the State fish and game commission gets most of their 
revenues from their license fees. 

Now, Arkansas is one State that increased their license fee a dollar 
an acre to take care of what they say will be their acquisition require- 
ments for the fish and game commission. 


Now, the forestry 


department is run with a certain amount from 


the general fund and the majority of the amount comes from a sever- 
ence tax on the timber. 
Mr. Knox. Does the State of Arkansas make any contribution to 
the local units of Government in the form of tax or in lieu of taxes 
for land that they acquire and use for conservation and recreation or 
other purposes ? 
I do not believe so, sir. Do you mean like a State park 
paying tax toa local cheuaiaadioy’ 

Mr. Knox. It would have to be paid through the parks of the State. 
Mr. Jorrs. I don’t believe so, sir. 

Mr. Kwox. Will you inform this comittee as to the policy of the 
State of Arkansas and as to what accomplishments have been made 
as far as attracting tourists for recreational purposes is concerned. 
Mr. Jorrs. Do you mean what contributions they have made, sir? 
Mr. Knox. What I am inquiring about is whether or not the State 
of Arkansas does considerable advertising and so on to bring the tourist 
trade into the State ? 


Mr. Jorrs. 


Mr. Jorrs. 


Yes, sir. 


Tremendous amounts of money are collected 


from resort owners, hotel owners—mostly private collections—to bring 
in. However, the State has set up a fund with the Arkansas In- 
dustrial Development Commission, advertising all over the United 
States trying to bring industry to Arkansas. 

Mr. Knox. In your opinion, does the State of Arkansas have ade- 
quate recreational facilities to take care of the people they attract into 
the State, also the local people? 

Mr. Jorrs. In my opinion, they have plenty of land, sir, that can 


it 


be converted to recreational use—far too much land. 
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Mr. Knox. What has happened with the development of these 
lands? Has the State of Arkansas made any strides toward develop- 
ment of the lands for recreational purposes ? 

Mr. Jorers. In most of these dams the property is still in the owner- 
ship of the Federal Government, particularly around these large res- 
ervoirs. They have transferred in a few instances, several parcels to 
the State government out of that land. 

Mr. Knox. Approximately how many acres of land does the State 
of Arkansas have outside of the land that is owned by the Federal 
Government and is under the jurisdiction of the State of Arkansas? 
How much do they have in total acreage, in fee title? 

Mr. Jorrs. I am not sure of the total acreage for the State or 
Arkansas. The Federal Government controls only 9 percent of the 
lands in fee title of the State and the State alone owns approximately 
another 1 to 2 percent. 

Mr. Knox. Of the entire State? 

Mr. Jorrs. Of the entire State; yes, sir. 

Mr. Knox. I commend you for the last sentence in your statemexn 
on page 9 where you say the primary responsibility for prov iding and 
controlling recreational facilities for local needs should remain with 
the local and State agencies. 

I feel very strongly on that point and have said so many times, that 
[ felt the States themselves should retain that responsibility and not 
look to the Washington level for the acquisition of land for recrea 
tional purposes. If they should, then it should be vested in the proper 
agency that is set up by the Federal Government, such as the Fish 
and Wildlife Service. 

In my home State we have been cognizant of the responsibilities 
that we have for the great amount of advertising that we do to bring 
tourists into our State and have spent hundreds of millions of dollars 
in the acquisition and development of recreational facilities. I am 
trying to determine what Arkansas is doing, as I have in all of the 
other States where we have had witnesses testifying and presenting 
their case before this committee. 

Mr. Jorrs. Arkansas is spending a tremendous amount of money 
on national advertising for recreation—in Florida and Chicago news- 
—— and all over the United States. 

. Knox. You are of the opinion that Arkansas has adequate land 
to ae care of all of the needs as far as recreation and conservation is 
concer _ Is that your statement ? 

Mr. Jorrs. It certainly is, sir. There is a tremendous amount of 

land available on these six reservoirs to take care of them. 

Mr. Knox. Are you talking about reservoirs where the State owns 
the land ? 

Mr. Jorrs. No, sir; the Federal Government owns the land. 

Mr. Knox. And they have leased it or given jurisdiction over that 
land to the State of Arkansas? 

Mr. Jorrs. No, sir; only very few small areas. 

Mr. Knox. The Federal Government, then, is operating the park 
area ? 

Mr. Jorrs. No; not the national park. Iam talking about the areas 
around the lakes. 

Mr. Knox. I am speaking about the reservoir area, also. 








298  ARMY-INTPRIOR RESERVOIR LAND ACQUISITION POLICY 


What is being done with this land around the reservoir / 

Mr. Jorrs. Let’s take this new tremendous lake that is 35 miles long, 
just north of Hot Springs. There are two areas that they turned over, 
and rather small areas, to the State that I know of. There were three 
small] areas leased on a percentage of gross return to operators to build 
on the lands. Now, this lake is 35 miles long and 5 to 7 miles wide. 
To my knowledge, that is all that has been permitted on this lake. 

Mr. Knox. Would you inform the committee as to what the Federal 
Government is doing with the property that they have acquired in fee 
title that has not been developed for recreational purposes / 

Mr. Jorrs. To my knowledge to date nothing other than what they 
have leased, sir. 

Mr. Kwox. And that has been removed from the local tax rolls? 

Mr. Jorrs. That is correct, sir. 

Mr. Knox. What effect has it had on local units of Government, 
ine ae schools ¢ 

Mr. Jorers. The schools and the counties get the entire tax revenue, 
if it is owned by a private individual or corporation. ‘There is now 
no return on it under Federal ownership. Now, maybe in the future 
they will have sales of timber or something and will return a certain 
percent of that to the local taxing authorities. But as far as that 
goes, nothing on these lakes pays taxes to my knowledge. 

Mr. Knox. Could you briefly inform the committee as to the timber 
which exists now as to whether it has reached maturity and is ready 
for harvest or is still growing and will be of greater value in the 
future / 

Mr. Jorrs. On some of this land that was taken, at the option of 
the individual they cut off the timber or they didn’t cut it off. 

Now, some of this land around these lakes did belong to the United 
States Forest Service. So there is some mature timber and some that 
is not mature. In general, most of the land is fairly well timbered 
around these lakes in Arkansas. 

Mr. Kwox. But, there is practically no harvest going on at this 
particular time ? 

Mr. Jorers. No, sir. 

Mr. Knox. Could you inform the committee as to when the Federal 
Grove = acquired this property ¢ 

Mr. Jorrs. These 6 reservoirs were acquired in the last 15 years. 

Mr. Knox. Has there been any survey made as to the approximate 
loss in tax revenue annually from this property that has been 
acquired 4 

Mr. Jorers. I have not seen the tax survey, any tax survey made on 
this yet. I know that they are planning to make a tax survey. 

Mr. Knox. I yield the floor. 

Mr. Cuuporr. I just want to direct one question to Mr. Smith: Mr. 
Smith, when you adopted the United States Chamber of Commerce 
policy, did you pass a resolution ? 

Mr. Ricuarp Smirn. It was adopted in the form of a policy declara- 
tion. 

Mr. Cuuporr. Mr. Brownson, have you any questions ? 

Mr. Brownson. I was interested in your statement on page 7, Mr 
Joers, where you state: 

In such cases, if, in the judgment of Congress, the recreational values are of 
major national importance, the development should be specifically authorized 
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by Congress in legislation separate from that authorizing the reservefr project 
itself. 

Have you discussed that with the fish and wildlife people to get their 
reaction on authorizing these projects for recreational purposes ? 

Mr. Jorrs. No, sir; I have not. 

Mr. Brownson. Did the chamber / 

Mr. Ricuarp Smirn. No. 

Mr. Brownson. I did discuss it after one of the hearings the other 
day and I seemed to sense a feeling on their part that this would be 
an excellent procedure. They indicated these recreational projects 
would stand on their own merit instead of being dragged in as a sort 
of a hidden benefit along with the reclamation project. That is why 
I wondered if your chamber approached it directly. 

I was interested in noting that this committee last year, the full com- 
mittee, and the Executive and Legislative Reorganization Subcom- 
mittee, published a 12th intermedi: ate report which is an inventory of 
real and personal property in the hands of both the military and the 
civilian agencies of the Federal Government. I think this is one of 
the most valuable reports that has ever been issued by this Congress. 
It shows that in your own State of Arkansas in the public domain there 
is 1,162,967.3 aan of land. The Federal Government has acquired 
by other methods, ,951,006.7 acres, or a total Federal holding in Ar- 
kansas of 3,113 ov acres, which constitutes 9.2 percent of the total 
acreage of the State which is 33,712,000 acres. 

Is that the sort of thing you are trying to get at when you say you 
are in favor of the Federal Government not taking over any more land 
and allowing the State to develop these projects ? 

Mr. Jorers. Yes. 

Mr. Brownson. Thank you. 

Mr. Crruporr. Are you through, Mr. Brownson ? 

Mr. Brownson. Yes. 

Mr. Cuuporr. Do you have any questions, Mr. Smith ? 

Mr. Smiru. I have no questions. 

Mr. Cuuporr. I have a few more questions, Mr. Joers. 

You say on page 3 of your statement, the second paragraph— 
previously also some lands were taken over the strong protest of local owners 
through condemnation and payment of a Government appraised value. Many 
landowners can show that, in offering payment for private lands the Federal 
agencies gave inadequate consideration to the fact that the principal value of 
the land itself might be enhanced by its location, fertility, potentialities, or near- 
ness to other facilities such as mine, processing plant, or transportation. 

Do you have any cases in Arkansas where they contested the con- 
demnation proceedings in the courts ? 

Mr. Jorrs. Yes, sir; there were. 

Mr. Cuuporr. What did the courts decide ? 

Mr. Jorrs. The cases were in the cinnabar and mercury mines in 
the Narrows area, where the Government offered so much money for 
them, as I remember. They went to court over it and they awarded 
more than the Federal Government offered them for it. However, 
the owners didn’t get it. 

Mr. Cuuporr. They were upset because they didn’t get all that they 
thought it would be worth? 

Mr. Jorrs. Yes, sir; because of the future of the mining industry. 
They didn’t know what was still in the ground, and so forth. 
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Mr. Cuuporr. I wonder if you could let the committee have your 
policy declaration for our records. Thank you. 

Mr. Smith, you tore this Government-condemned lands policy out 
of your book. I wonder if you could give us the page so we could 
refer to it properly. 


Mr. Ricwarp Smiru. Page 163 of the policy declarations adopted 
by members of the Chamber of Commerce of the United States for 
1957. 

Mr. Cuuporr. Now, I am reading this policy and I just want to 
make sure that I understand it. The chamber of commerce policy 


statement is entitled “Government-Condemned Lands,” and reads as 
follows: 


Private lands condemned or purchased for water projects should include 
areas up to the normal water levels only, and lands covered during higher water 
stages should be left in private ownership, with provision for flowage rights to 
the Government. Lands above the normal water levels which previously have 
been condemned or purchased should be returned to private ownership. 

In all water projects in which private lands are to be acquired by the Federal 
Government, the Government should, at the option of the private owner, pro- 
vide for their replacement in kind through the exchange of similar and suitable 
federally owned lands for the lands to be acquired, to the end that the econo- 
mies of dependent industries and communities will not be jeopardized. Such 
exchanges should be on recommendation of a board of coordination and review. 


(1957). 
Under this policy this would even go further than the present 
policy of the Corps of Engineers in that there would not be any access 


spots available for recreation purposes to the normal water level, 
itself; is that right ? 


Mr. Ricwarp Smiru. Yes; that is right. 

Mr. Cuuporr. And there would be no strips to take care of the 
possible 5-year flood line. 

Mr. Ricuarp Smiru. By normal water levels we mean what would 
normally in the ordinary floods be flooded but not those in the 15-, 
25-, or 50-year floods. 

Mr. Cuuporr. Maybe I am not reading this right: 


Should include areas up to the normal water levels only and lands covered 
during the higher water stages should be left in private ownership. 

Mr. Ricuarp Smirn. I think you have to interpret that with a lit- 
tle commonsense. 

Mr. Cuuporr. That is why I asked you the question. I am not 
trying to put any words in your mouth. I am just trying to find 
out what your policy is. 

Mr. Kwox. I have one more question, Mr. Chairman. 

Mr. Cuuporr. Surely. 

Mr. Kwox. Since the chairman has raised the question of the 
policy of the United States chamber, I should ask you a question 
relative to lands that have been developed above the 5-year flood 
line. Would you expect those lands also to be returned ? 

Mr. Ricuarp Smirn. Just those lands they are holding and have 
not developed. 

Mr. Cuuporr. Thank you, Mr. Joers; thank you, Mr. Smith. 

Mr. Jorrs. Mr. Chairman, it has been a pleasure to appear be- 
fore this committee. 

(On June 25, 1957, Mr. Charles Callison of the National Wild- 
life Federation requested permission to file with the subcommittee 
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some information pertaining to the State expenditures in Arkansas 
for wildlife development at Army reservoirs.) 

(The information is in exhibit 8B and 8C of the appendix.) 

Mr. Cuuporr. Is Mr. Albert Hyder here? 

Our next witness is the director of the Tennessee Game and Fish 
Commission. 


Would you give us something of your general background, sir? 


STATEMENT OF ALBERT E. HYDER, DIRECTOR, TENNESSEE GAME 
AND FISH COMMISSION 


Mr. Hyper. I am Albert E. Hyder, director of the Game and Fish 
Commission in Tennessee, which is the governmental body that 
handles all game and fish matters. 

As to my backer ound, I have been president of the southern sec- 
tion of the Wildlife Society. I have served as chairman of some 

committees in the International Association, Game and Fish Com- 
mission. I am the present president of the Southern Game and 
Fish Commissioners and my age is 45, if that is important. 

Mr. Cuuporr. Now, would you proceed, sir. 

Mr. Hyper. Seafaring men, during times of stress and trial, often 
said that upon retirement they intended to begin walking w ‘ith an 
oar over their shoulder and would settle down at the point where 
natives asked questions about use of the “stick.” It was their way 
of saying they hoped to get as far away as possible from the sea 
and “big water.” 

Such statements do not ring as true today, because many inland 
areas now have large expanses of water and recreational activities 
associated with them are becoming increasingly important in the 
average citizen’s way of life. Many factors contribute to the truth 
of this statement. 

Development of recreational activities associated with the water in 
the Midsouth is somewhat typical of inland areas across the Nation. 

The Tennessee and Cumberland River systems, tributary to the 
Ohio and Mississippi Rivers, drain watershed with high rates and 
rainfall. On these 2 river systems, 41 governmental reservoirs in- 
volving 7 States either are already installed or under construction or 
planned. 

The total surface-water area of these impoundments will be 914,737 
acres, 751,407 of which now exist. Considering other lakes and 
streams, approximately 1 million acres of water are or will be avail- 
able for recreational purposes in this Midsouth area. Roughly half 
of this water area is located in the State of Tennessee and the State 
game and fish commission is quite aware of the assets and prob- 
lems of these new resources. 

Growth of participation in outdoor recreations has been phenome- 
nal in the past two _decades. In the fiscal year 1934-35, the State 
of Tennessee sold 57,387 hunting and fishing licenses of all types. 
For the fiscal year 1955-56, Tennessee sold 735,956 hunting and fish- 
ing licenses of all types and now stands fifth among all the States in 
the sale of nonresident fishing permits. 

I might add that that is a rather small State of 27 million acres. 
A survey made by Crossley, S-D Surveys, Inc., of New York—and 
I would like to submit this, and I have as many copies as you want— 
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revealed that residents of Tennessee over 12 years of age spent $60,- 
267,000 in the recreations of fishing and hunting during the calendar 
year 1955. That is just residents. Not a penny of that came from 
nonresidents. 

Tennessee fishermen spent $41,700,000 of this total. The survey 
also revealed that 40.9 percent of Tennessee households had at least 
1 fisherman or hunter. Many participated i in both hunting and fish- 
ing since 561,000—one-fifth of the State’s entire population—fished, 
and 346,000, including 40,000 waterfowl gunners, hunted. 

The $60,267,000 spent by Tennesseans in 1955 for hunting and 
fishing is an industry comparable to sales of dairy products, $68 
million, or tobacco, $63 million, in the State during the same period. 
These figures do not include expenditures made within the State by 
over 200,000 nonresidents during 1955. 

The figures quoted in earlier paragraphs reflect only those expendi- 
tures for fishing and hunting. I might say some figures used in com- 
puting these final figures are very conservative. Three and a half 
cents a mile for gasoline, for instance. 

When the total usage of water resources for boating, swimming, 
water skiing, and so forth, is considered, the economic value of these 
recreations 1s tremendous. 

From figures of the Tennessee Valley Authority and the United 
States Army Corps of Engineers, some 41,000 boats now are 
berthed on Tennessee reservoirs of these governmental agencies. 
Considering boats kept at home and borne to waterways on trailers, 
it now is estimated conser ratively that between 85, 000 and 100,000 
craft are owned and operated in Tennessee. These boatmen comprise 
a large part of the 41,647,000 visitors who are estimated to visit these 
impoundments annually. 

THE FUTURE 





Many diverse factors have contributed to this amazing growth of 
interest in outdoor recreations. Advent of the 40-hour, 5-day work- 
week, improved modes of transportation, generally “good times” from 
a financial viewpoint, desire to get away from the stress and strain 
of a highly organized society, and so forth, are factors contributing 
to the overall situation. 

Since the end of World War II, there has been a noticeable trend 
away from spectator sports and toward partic a sports such as 
golf, bowling, hunting, fishing, boating, and so forth. The wide- 
spread development of do-it- yourself hobbies is another manifesta- 
tion of the same trend. And, what of the future ? 

With leaders of industry predicting production by automation and 
leaders of labor seeking 4-day wor kweeks, it appears inevitable that 
a continually expanding mass of people will enjoy more and more 
leisure time. Much of it will be spent in waterborne recre: shiuiea 

Some civic leaders even are expressing a need for Federal and State 
departments of leisure similar to current departments of labor in the 
thought of planning recreation along constructive lines to combat 
delinquency and other sociological problems. 

In view of the foregoing, it would seem that plans should be laid 
now to meet adequately the demands upon water resources which 
appear certain to come in the future. 
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It is our view that adequate development and management of public 
recreational resources on Federal reservoir projects is not possible 
under restrictions imposed by the joint land-acquisition policy enun- 
ciated in December 1953 by the Departments of the Army and the 
Interior (43 C, F. R. 8.1-8.7). 


THE SITUATION 


According to a news release issued jointly by the Departments of 
the Army and Interior, dated October 12, 1953: 

This new policy provides for a minimum of outright purchase of land, and 
ealls for maximum reliance on securing the right to flood lands by purchase of 
easements. 

According to item 6 of the agreement, relating to acquisition of 
lands for collateral purposes, no title to land will be acquired for pur- 
poses of preservation of wildlife or forests except as authorized by 
law, and I might throw in the word “soils,” too. 

There being no plans for soils and prevention of erosion, as I see it, 
it is presumed that this policy permits acquisition of lands for miti- 
ration of wildlife losses only in those instances specifically authorized 
by Congress, despite provisions of the Coordination Act, Public Law 


ee 
(32. 


In practice, the United States Army Corps of Engineers has been 
unwilling to acquire lands as a means of mitigating losses if such lands 
were not also authorized for the purpose for which the project was 
originally authorized. The situation, then, is this: Many important 
reservoir projects have been authorized, without appropriations, for 
years ; if adequate public use is to be provided, amendments to project 
authorizations or in the joint land-acquisition policy will be necessary. 

James T. McBroom, Coordinator, Office of River Basin Studies, 
United States Fish and Wildlife Service, presented a paper before the 
International Association of Game, Fish and Conservation Commis- 
sioners in Augusta, Ga., on September 12, 1955, in which he stated: 


Present land-acquisition standards do not, it must be emphasized, prevent 
or preclude the buying of land around reservoirs to be utilized for wildlife 
purposes. It is required, however, that such acquisition be authorized by 
Congress. This authorization can be accomplished by incorporating land acqui- 
sition for wildlife, where justified, in the engineering agency’s project planning 
report to be approved by Congress. 


OBJECTIONS 


The Tennessee Game and Fish Commission believes this policy is 
not in the best public interest. Reasons for this attitude are outlined 
eat in detail. 

The present land-acquisition policy adversely affects optimum 
lowe ‘lopment and utilization of conservational and recreational values 
incident to water impoundment projects. 

Comment : 

A. Waterfowl] management requires close coordination of efforts of 
the United States Fish and Wildlife Service and State wildlife agen- 
cies. To adequately conserve this valuable migratory wildlife re- 
source, systems of refuge areas must be interspersed among shooting 
areas along flyw ays. State wildlife agencies need perimeter lands 
which can be sown in waterfowl foods as well as managed for public 
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hunting. Many land areas suitable for this type of development will 
be excluded unless acquired in fee simple rather than through flow- 
age easements. 

These lands are urgently needed, especially in view of a water- 
fowl habitat which is declining through drainage. While having 
only an indirect application to the land-acquisition | policy under ques- 
tion, it does not seem consistent for one Federal agency to sponsor 
reclamation of waterfowl wetlands, of marginal agricultural value, 
while still another Federal agency pays farmers “to keep existing 
cropland out of production. 

B. Although adequate public access is provided to existing or 
planned reservoirs in Tennessee, private ownership of perimeter 
lands would handicap or curtail such other recreational activities 
as fishing—from boat or bank—hunting, boating, swimming, cam 
ing, picnicking, and so forth. Even in distress, persons could 
held liable for trespass. 

2. The present land-acquisition policy has results adversely affect- 
ing the public welfare. 

Comment: 

A. Perimeter lands in private ownership may be put to agricul- 
tural uses of a type to encourage erosion and result in siltation of the 
lake to a degree greater than would exist under fee simple acquisition. 
Life expectancy of the pool can be seriously affected by siltation. 

B. Without adequate protection, some types of installations on 
privately owned lakeshore lands can pose a public-health problem 
a pollution of reservoir waters. 

Flowage-easement rights do not adequately control suc h private 
ve sivas as small-boat rental operations. Some landowners attempt 
to rent boats which do not meet safety requirements such as those 
demanded of docks granted franchises on lakes owned entirely in fee 
simple. As a result, boat safety standards of the entire reservoir 
are lowered. 

D. Private ownership of perimeter lands permits undesirable de- 
velopments, such as honky-tonks, rental cabins of uncertain standards, 
trailer areas, and so forth, which attract persons who offer a threat 
to property of persons utilizing public reservoirs. Many develop- 
ments also mar esthetic beauty of the reservoir. 

Mr. Knox. Mr. Chairman, may I interrupt the witness at this 
point ? 

The last two statements, C and D, do you feel the Federal Govern- 
ment should interfere with the States’ obligations relative to laws 
that would control the type of craft that could be rented and the type 
of buildings that could be constructed? Is that not a State obliga- 
ion ? 

Mr. Hyper. Yes, sir. 

Mr. Knox. You don’t mean to say this is something the Federal 
Government should do? 

Mr. Hyver. No; but the States would like to see these lands trans- 
ferred to it so that it could control these things, Congressman. I be- 
Tae I make that point later. 

*. Knox. You may proceed. 

Me Hyver. Conclusions. 

A. Lands must be purchased, if at all, prior to impoundment be- 
cause higher values preclude acquisition by State or local agencies. 
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Individual lots with lake frontages on Old Hickory project in Ten- 
nessee currently are selling on the average of about $1,000 each. 
While these values probably are greater on Old Hickory due to the 
proximity to a metropolitan are: a-—Nashville—overall costs of land 
still are too high on most projects to permit public developments. 

B. The Federal Government builds the projects and, in doing so, 

reates new recreational potentials through expenditure of public 
funds. It is clear, then, that the Federal Government also has a re- 
sponsibility to see that the public interest is protected. Land can be 
acquired by the Government at prices prevalent before impoundment. 
The increased increment of value of shorelands brought about by the 
project, therefore, rightfully belongs to the Government, and, through 
it, the public. This increment can be realized and captured for the 
public ane if the Government owns the land in fee. The public can 
be guaranteed all the rights only on land purchased outright. 

Mr. Brownson. Mr. Chairman, may I ask one question at that 
point ? 

Mr. Cuuporr. Surely. 

Mr. Brownson. If the Government owned this whole land area in 
fee, the whole area would be public and there would be no chance for 
anybody to buy any private lots, at all; is that right? 

Mr. Hyper. That is right. 

Mr. Brownson. I think people have a right to buy some private 
land as well as having public beaches available for other people; don’t 
you ? 

Mr. Hyper. Yes. 

You have probably heard the name “Reel Foot Lake”——— 

Mr. Brownson. A lot of my constituents go down there for fishing. 
It has tremendous tourist pull from the State of Indiana. 

Mr. Hyper. There was a law passed in 1955, giving us the right— 
we own Reel Foot Lake—giving us the right to give 20-year leases 
with another 20-year option, which is encouraging re: eally decent motels, 
boat docks, and everything else to be built. 

Mr. Brownson. That would enable you to combine the private 
leasing of certain areas with public access to other areas; is that 
right ? 

Mr. Hyver. Yes. 

Mr. Cuuporr. Mr. Brownson, I think the Corps of Engineers also 
has a policy of giving 20-year leases with a 20-year option to private 
individuals, too, just like the State of Tennessee does. 

Mr. Brownson. Thanks. 

Mr. Hyver. In Tennessee, experience has clearly indicated that the 
Corps of Engineers has, by cooperation with other Federal, State, 
and local agencies, achieved maximum benefits for the public from 
use of fee-owned land, particularly around Dale Hollow and Center 
Mill Reservoirs and, in Kentucky, Lake Cumberland. And around 
some of those reservoirs you will see the type of developments of which 
oer hairman was speaking. 

The Tennessee Game and Fish Commission agrees that the pri- 
wee responsibility for providing public park facilities and services 
rests with the States, counties, and cities bordering reservoirs. With 
Government-owned land available without cost under lease arrange- 
ments such as has been accomplished under Corps of Engineers policy 
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for older reservoirs in the Cumberland River Valley, it is possible 
for such public agencies to undertake development of public parks, 
It is almost a certain fact that if the public agencies were Sete to 
purchase park sites few, if any, in Tennessee ‘would, or could, elect 


to do so. The availability of park sites is a powerful stimulant for 


State and local agencies to assume responsibility for providing public 
park services. 

D. The Tennessee Game and Fish Commission is in receipt of a 
letter of February 19, 1957, from the Nashville district of the United 
States Army Corps of Engineers which indicates “fee simple and 
flowage easement acquisition would have a cost ratio of about 2 to 1,” 
with relation to perimeter lands on Cheatham project. 

In 1952, however, the game and fish commission was told that flow- 
age eastments on Cheatham would approximate 80 percent of the 
outright purchase price. 

Information from other sections of the Nation indicate that acqui- 
sition by flowage easement in some instances has exceeded cost of out- 
right purchase. The Tennessee Game and Fish Commission believes 
outright purchase of perimeter lands is well worth the price, regard- 
less of differential, to insure full public use of reservoirs created by 
public funds. 

Kk. It is the undertsanding of the Tennessee Game and Fish Com- 
mission that fee ownership does not impose on the Federal Govern- 
ment a significant increase in administrative costs as compared to the 
flowage-easement plan. If advantages to the public are included, it 
can be shown that fee ownership is definitely in the public interest. 
Because of an indefiniteness of some easement rights acquired, espe- 
cially as to extent, it is likely that costs of administering flowage or 
other eastments may well equal or exceed that applicable for fee but 
without any of the benefits accuring to the public. 

F. The current land-acquisition policy provides for public access 
to new reservoirs. However, it is likely that public access considered 
adequate today—may I stress this point—that public access con- 
sidered adequate today—may prove inadequate in future years as 
the population increases and additional leisure time enables more 
people to utilize these reservoirs. With fee ownership of the shore, 
the public can always be assured of rights along the perimeter as may 
be made available through construction of new roads. 

Mr. Knox. At that point, I would lke to ask the witness a ques- 
tion: Are you aware of the Corps of Engineers’ statement and the 
policy under the new policy that they acquire sufficient lands at the 
access sites for parking and picnicking and wh: at have you? That is 
the parking of automobiles and for a picnic area 

Mr. Hyper. Yes; the thing I attempted to oe out here was that 
we might consider those adequate, today, but in 20 or 40 years 
from now they would be entirely inadequate. I don’t think we are 
here today to settle anything that would apply to us, today, but in 
conservation I feel we must all take a long-range view of these things. 
We have children and grandchildren coming along—I am sure most of 
us do—and if we don’t construct these and take land to provide recrea- 
tion, 1 wonder what those kids will think of their ancestors. They 
might not worship them like the Chinese do. 
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Mr. Brownson. Especially since they are going to pay for it out 
of the taxes in their lifetime anyway. If we are going to spend their 
money, let’s buy them something they will like. 

Mr. Hyper. G. The Tennessee Game and Fish Commission believes 
that conntnereial boat docks serving the public should be privately 
operated but under Government control. 

Mr. Kwox. Could you now state whether it should be Federal 
State governmental control ? 

Mr. Hyper. I would think either would be good, as long as the spec- 
ifications for setting up that boat dock were mutually agreed upon by 
the administering Federal agency and the administering State agency. 

Mr. Knox. Surely you do not want the Federal Government inter- 
fering with the operations of State obligations and responsibilities ; 
do you? 

Mr. Hyper. No, sir. The present practice of the Government leas- 
ing land to qualified persons after advertising for bids has consider- 
able merit and should be continued. That has worked out very well 
in Tennessee. The supervision by governmental representatives 
assures higher uniform standards of development and operation. 

H. Two arguments used in favor of flowage easements need ex- 
planation. First, as stated by proponents of the plan, landowners 

usually vote in favor of flowage easements—as well they might since 
they receive payments for the land yet retain use of it. 

Many so-called public hearings conducted by the United States 
Army Corps of Engineers are advertised only among landowners af- 
fected and, thus, a true segment of local opinion is not received. 
Aside from this, not too high a percent of landowners attend those 
meetings. 

Second, it is argued that retention of land in private ownership in- 
creases local tax revenues. The Tennessee Game and Fish Commis- 
sion believes this revenue is offset, at least to a considerable degree, by 
a return of threee-fourths—75 percent—of all income derived from the 
lake through boat dock franchises, timber sales, and so forth, by the 
Federal Governme nf to counties concerned. 

Free public use of a lake also enhances its value to the community 
through sale of products and services to tourists and persons using the 

raters for recreations, the impoundment being the attractor in the first 
DI ace. 

I. The Tennessee Game and Fish Commission is of the opinion, that, 
n the near future, recreational potentials will be considered of such 
value as to merit a standing equal to flood control, navigation, water 
sup yply and power generation as justifications for project construction. 
In fact, legislation alre ady before this session of Congress would assign 


a justification value to recreation and requires it to be incorporated 
Into project P ylanning. 

At this point, I would like to read an article about the proposed 
Barkley Dam, which will be in Kentue i but will back the dam away 
up into Tennessee. These are the two final paragraphs: 


Overall effect of the impoundment—— 


Mr. Cuuporr. I wonder if you would do this for us, so we could 
properly document our record: would you tell us where this article 
appeared ? 
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Mr. Hyper. It is in the September 1956 issue of the Tennessee 
Conservationist. 

Mr. Cuuporr. At what page? 

Mr. Hyper. Page 3. 

Mr. Cuuporr. What is the title of the article ? 

Mr. Hyper. These two paragraphs are on page 12. 

Mr. Cuuporr. What is the title of the article? 

Mr. Hyper (reading) : 


Barkley Dam To Give State Another Big Fishing Lake. 


Mr. Cuuporr. Do you have the name of the author there 

Mr. Hyper. Yes. He is my assistant—Louis Clapper. 

Overall effect of the impoundment of Barkley Reservoir will be difficult to esti- 
mate. Along its entire length there will be competition for choice industrial, 
business, and homesites. As more and more people turn to this new facility for 
recreation, sales of boating equipment and other sporting goods will boom. 
Tourists seeking accommodations while en route and at the recreational areas 
will bring new money to the Midsouth. 

Total business generated by the reservoir will be difficult to ascertain but 
people of the lower Cumberland Valley believe that the dam soon will prove its 
value and more than offset the estimated construction cost of $167 million. 

Mr. Chairman, I will proceed with the summary. 

Recreational use of governmental impoundments has increased 
many times during the past two decades. As a continually-growing 
population enjoys greater amounts of leisure time and improved modes 
of transportation, it appears inevitable that more and more usage will 
be made of public waters for wholesome outdoor recreations. 

In view of the foregoing, it would seem that plans should be laid 
now to meet adequately the demands upon water resources which ap- 
pear certain to come in the future. 

It is our view that adequate development and management of pub- 
lic recreational resources on Federal reservoir projects is not possible 
under restrictions imposed by the joint land acquisition policy enun- 
ciated in December 1953, by the Departments of the Army and the 
Interior (43 C. R. F. 8.1-8.7). 

If adequate public use is to be provided, amendments to project 
authorizations or in the joint land acquisition policy will be necessary. 

The Tennessee Game and Fish Commission believes this joint land 
acquisition policy is not in the best public interest because it adversely 
affects optimum development and utilization of conservational and 
recreational value incident to water-impoundment projects. 

Many perimeter lands suitable for development for waterfowl, es- 
pecially necessary in view of wetland drainage by Federal agencies, 
will be excluded unless acquired in fee simple. Private ownership of 
perimeter lands would render many people in recreational pursuits 
liable for trespass. 

It is also believed that the present land-acquisition policy has these 
results of adverse effect upon the public welfare : 

A. Private ownership of perimeter lands may present a siltation 
problem which threatens life expectancy of the pool; 

B. Some types of privately owned installations can pose a public- 
health problem through pollution of reservoir waters ; 

C. Flowage easement rights would not adequately permit control 
of safety standards of boats rented from privately owned lands; 
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D. Undesirable developments on privately owned lands could pre- 
sent a threat to persons using the reservoir as well as mar its beauty. 
Because of values which become inflated after impoundment, perim- 
eter lands must be purchased prior to construction. New recreational 
potentials are created through expenditure of public funds and the 
Federal Government has the responsibility to see that all of any in- 
creased increment of value of shorelands accrues to the public. 

Outright purchase of perimeter lands is worth any differential in 
price between that and easements in order to insure full public use 
of reservoirs. 

Frequency of access currently considered adequate may be inade- 
quate in view of additional anticipated usage. 

The Tennessee Game and Fish Commission is of the opinion that, in 
the near future, recreational potentials will be considered of such 

value as to merit a standing equal to flood control, navigation, water 
supply and power generation as justifications for project ¢ onstrue tion. 

Mr. Cuuporr. Mr. Knox, do you have any questions 4 

Mr. Knox. Yes, I believe I do, Mr. Chairman. 

Mr. Hyder, you are the director of the Tennessee Game and Fish 
Commission ? 

Mr. Hyper. Yes, sir. 

Mr. Knox. How long have you been with the commission ? 

Mr. Hyper. About 714 years. 

Mr. Knox. How long have you been in the State of Tennessee ? 

Mr. Hyper. Well, I was born in Tennessee. I went out of the State 
to get schooling. I have worked in four more States. 

Mr. Knox. In your position as director, you would be well ac- 
quainted, then, with the State contributions toward recreation and 
conservation ? 

Mr. Hyper. Yes, sir. 

Mr. Kwox. Are all of your fishing and hunting license fees ear- 
marked ? 

Mr. Hyper. Yes, sir; every penny. That is a fact that should be 
explained to the subcommittee. If they are not earmarked, then we 
lose the Federal aid to fisheries and the Federal aid to game work, 
moneys that accrue under the Dingell-Johnson Act on fisheries, and 
the Patman-Robertson Act, for game. 

Mr. Knox. But they are all earmarked ? 

Mr. Hyper. Yes, sir. 

Mr. Knox. What further contribution does the State of Tennessee 
make in direct appropriations from the general treasury of the State 
of Tennessee for recreation and conservation purposes ? 

Mr. Hyper. You are getting a little out of my field. I am con- 
fined to game and fish. I believe what you are asking for pertains 
to parks, ‘forestry, and so forth. 

Mr. Kwox. Everything. That is correct. 

Do you know approximately? If you do not, it is perfectly all 
right. 

‘Mr. Hyver. T hey get appropriations for those operations, in fores- 
try, parks, and other divisions of the department of conservation. We 
operate solely on our income. 

Mr. Knox. How many acres of publicly owned land is under the 
jurisdiction of the—do you have a department of conservation ? 
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Mr. Hyver. Our game and fish commission is separate from the 
department of conservation. 

Mr. Knox. Do you know approximately how many acres of land 
the State of Tennessee owns, in fee simple? 

Mr. Hyper. May I answer it this way: The game and fish commis- 
sion alone, either owns or by cooper ative agreement with Federal and 
other State agencies manages around 700, 000 acres of land. 

Mr. Knox. Does the State law of Tennessese make any provision for 
compensating the local units of government for land that they hold in 
fee title ? 

Mr. Hyper. No; it does not. The only thing, there, would be labor 
which those areas would contribute to the local economy. 

Mr. Knox. On page 1 of your testimony, I note there is approxi- 
mately 1 million acres of water avail: ible for recreational purposes 
in the Midsouth area, and that 500,000 acres are in the State of Ten- 
essee. 

Mr. Hyper. Yes, sir. 

Mr. Knox. To what extent do the projects in Tennessee affect other 
State lands in backup of waters from these reservoirs / 

Mr. Hyper. Sir, I didn’t understand your question entirely. 

Mr. Knox. You have 41 governmental reservoirs in the area 

Mr. Hyper. Yes, sir. 

Mr. Knox. How many of those are located in the State of Tennessee / 

Mr. Hyper. As I remember, 20. 

Mr. Kwox. Do their floodwaters reach into other States ? 

Mr. Hyper. Yes. Some of them. Kentucky Lake, Dale Hollow, 
eee Holston. I believe that is all. 

, to give you a more graphic picture of how the waters are lo- 

c act I believe by a glance you could tell by looking at that map. You 

can see this one, this one and this one are the ones I was speaking of 
(indicating }. 

Mr. Knox. Forty-one governmental reservoirs in the Midsouth area 
were acquired from what date up until the present time? 

Mr. Hyper. As I remember, the ac quisition and I might be en- 


tirely wrong on this—started in about 1935 under the Norris Act. 1 
believe rt was called the Norris Act. The first unit was right here 
indicating]. That was the first dam, or impoundment, in Tennessee. 


Mr. IK nox. In the 41 reservoirs, is the area above the 5-vear 
line owned in fee simple? 

Mr. Hyper. Ona good many of them: ves, sir. There are some eX- 
ceptions, both on TVA land, and I don’t believe there are any ex- 
ception on corps land. , 

Mr. Knox. Nothing on the corps / 

Mr. Hyper. I believe I am sure about that. For instance. Douglas 
Reservoir, here in east Tennessee, is flowing easement. 

Mr. Knox. How many acres of land above the 5-year flood line has 
heen acquired in the State of Tennessee by the Federal Government ? 

Mr. Hyper. Sir, I] wouldn know that figure. 

Mr. Knox. Would you have an approxims ite figure ? 

Mr. Hyper. No, sir: I wouldn’t. That could be obtained from the 
corps office and the TVA office here in town. 

Mr. Knox. If you have 500,000 acres of water area 
twice as many acres for flood purposes? 

Mr. Hyper. No; there are not that many. 
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Mr. Knox. There would not be that many ? 

Mr. Hyper. No. 

Mr. Knox. Would there be as many acres for flood purposes as there 
would be for reservoir purposes ? 

Mr. Hyper. I don’t believe so, sir, but I wouldn’t say for sure. 

Along that line, I can tell you that TVA is turning over land to us. 
In 1953, , they turned over 226 access areas which we are now dev eloping 
for the public. They are now in the process of turning over 27 more. 
Of course, those vary from a quarter of an acre to 10. 

Mr. Knox. On page 2, the last sentence : 


Since the end of World War II, there has been a noticeable trend away from 
spectator sports and toward participation sports, such as golf, boating, hunting, 
fishing, and so forth. The widespread development of “do it yourself” hobbies 
is another manifestation of the same trend. 

Do you think the Federal Government should continue to do those 
things which possibly the State should do itself? 

Mr. Hyper. There are some things that should be partnerships, 
probably. There are some things which the Federal Government 
should do. 

Mr. Kwox. I agree there should be some cooperation between the 
State and Federal Government, especially where the Federal Govern- 
ment has come into the State area and set up a project. 

Mr. Hyper. The only thing I was pointing out here was the change 
in the people from sitting down and looking at something or listening 
to something, to getting out and doing it themselves, which brings on 
more hunting and fishing activity. 

Mr. Knox. From your statement, I would be inclined to believe 
that you do feel the State should reserve some of your State rights, 


though, and do it themselves, and not look to the Federal Government 
to do everything. 


Mr. Hyper. That is entirely correct, sir. 
Mr. Knox. On page 7, under CG, it says: 


The Tennessee Game and Fish Commission agrees that the primary responsi- 
bility for providing public-park facilities and services rests with the States, 
counties, and cities bordering reservoirs. 

I may have the wrong interpretation of your testimony. 

Do you feel the State and the county have the responsibility for 
lands adjacent to the reservoirs for parking purposes ? 

Mr. Hyper. Yes; where they are needed, I do. But I feel it should 
be done in the initial planning stage, if it is done. If it isn’t, the 
value will skyrocket out of reach of the State. 

Mr. Knox. Would you favor a cooperative agreement between the 
State and Federal Government where the State would be informed 
of the Federal Government’s participation in construction of a reser- 
voir so that the State could move in at the same time if they desired 
to, to purchase land adjacent to the lands that were being acquired by 
the Federal Government for reservoir purposes ¢ 

Mr. Hyver. I feel, Congressman, in all lakes that I have seen de- 
veloped that the Federal Government needs protected land. It needs 
watershed-protected land, and I don’t believe there could be too much 
argument against that. These rights will only have a certain life, 
anyway. 
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Now, if that land is sold right up to that lake, all the way along it 
and with the kind of terrain we have in Tennessee, the trees and all 
the protective vegetation, if that is cut off, then the life of that lake 
will be grea tly, greatly shortened. 

On that point alone, I feel that the Federal Government should ac- 
quire these lands. 

Another point I would make is this: Under the Coordination Act, 
the Fish and Wildlife Service is directed to make studies and recom- 
mend to the corps and other agencies, lands that should be bought for 
waterfowl use and other uses along these impoundments. I think it 
is a good idea. It can be greatly strengthened, but I think it is good. 

Mr. Knox. Of course, I have always been a firm believer that the 
States are more cognizant of the needs of land than the Federal Gov- 
ernment would be as far as recreation is concerned. Instead of the 
Federal Government acquiring great tracts of land that possibly 
never would be used for recreational purposes but purely for flood pur- 
poses, that the State should determine the areas which they feel best 
suitable and in the best interests of the general public. 

I am attempting to try to determine “whether your feelings would 
be, through a cooperative agreement or directive from the Congress, 
that the Corps of Engineers shall notify the State of the contemplated 
dam which would give the State that opportunity under their present 
policy to acquire lands for recreational and park purposes or what- 
ever it happened to be. 

Mr. Hyper. Sir, for background material, we always cooperate with 
the Fish and Wildlife Service. From the inception of an impound- 
ment project, our studies go right along with theirs, and are incor- 
porated into the project statement which you receive copies of, or I 
supnose you do. 

Mr. Knox. I believe it would be quite natural for any State to 
possibly sit back and let the Federal Government purchase the land 
with Federal funds instead of their moving in and purchasing the 
provertv with State funds. 

Mr. Hyper. Well, there would be cases, and many, many cases 
where I would think that the Federal Government should purchase 
those lands. 

Mr. Knox. They should in some cases, I believe, but I don’t think 
it should be a general policy. 

Mr. Hyvrr. Well, sir, it always comes back to this, to me: If the 
Federal Government, say, spends 70 or 80 percent for flowage ease- 
ments for project purposes, why, then, can it not go the full way and 
buy the land in fee to be turned over to the State for management 
and administration? Administration is the big cost. It is not the 
purchase. 

Mr. Knox. Regardless of damage that you may do to a local unit of 
government, taxwise? 

Mr. Hyper. Well, of course, in Tennessee we have, I believe, two 
Federal entities which handle their payments to local units of gov- 
ernment entirely differently. TVA pays in lieu of tax money to each 

county in which they operate. Now, I am not exactly clear as to 
whether the corps does or not. 

Mr. Kwox. One of the things that disturbs me today is the fact 
that we are told, at least—and there are figures that contradict what 
we are told—that it is necessary that we provide Federal funds for 
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school construction, which is another Federal intervention in States 
rights and also responsibilities of local units. 

‘Of course, if we are going to become involved in the acquisition of 
terrific tracts of land, that is going to take away the tax base for 
raising funds on the local level, “then perhaps we have responsibility, 
and I don’t think we should have it. 

I think that right belongs to the State and the local units of govern- 
ment to provide “those things for their own people. But if the Fed- 
eral Government is going to acquire all of the property that the local 
unit may tax in order to support themselves for the construction 
of schools, highways, or whatever it happens to be, then we have a 
moral obligation at least to once again go into a new field, which 
possibly would take aw ay some more States rights, would it not ? 

Mr. Hyper. Sir, doesn’t that get back to my original thesis, that if 
so much of this money is paid to so few people for ‘flow: age easements, 
when the rights of thousands of people are being taken away from 
them, if those people want to post their land and ke ep you off of it, 
you would not be able to tie a boat up and fish. 

If that percentage of the money is already being spent for flowage 
easements—and flow age easement administration costs money ; I know 
that—if that amount of money is being spent, would it not be a lot 
more sensible to spend the rest and get. it for the public interest ? 

Mr. Knox. I don’t believe it is just the 25 percent, Mr. Hyder. 

Mr. Hyper. You don’t? 

Mr. Knox. No; I do not, because that is the base. 

Mr. Hyper. That was an assumption figure I was using. 

Mr. Kwox. I will agree with that figure in that respect, but you 
don’t only do that, but you then reach out and take aw ay the tax base 
from the local communities which is still going to cost more money; 
is it not ? 

Mr. Hyver. I am not in favor of taking away the tax base from 
local communities ; I will say that unqualifiedly. 

Mr. Knox. Well, I am not. I think the State is in a better oy 
tion to determine what the needs are for recreational purposes. I do 
not think that your State would object to flowage easements to the 
Federal Government; would they ? 

Mr. Hyper. Yes; they would. 

Mr. Knox. They would ? 

Mr. Hyper. Yes. 

Mr. Knox. Then, they wouldn’t be cooperating 100 percent with 
the Federal Government: would they ? 

Mr. Hyver. Sir, may I tell you about a hearing that I know alii. 
now? Ididn’t know about it before it came off. There was a hearing 
conducted. All the landowners were invited. There were 106; 46 
showed up at the meeting. They got a simple majority vote to take 
flowage easements instead of buying the land. Now, that concerned 
not over 24 people, you see. Now, that was against the interests of 
hundreds of thousands of people in Davidson County, Tenn.; was 
it not? 

Mr. Kwox. It could be to a degree. However, the landowners at 
one time or another developed this particular property and were 


given clear title to it. Would not the landowner have a right to 
objec t? 
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Mr. Hyper. Well, his land, if the project was put in, was going to 
be inundated, and severed, everything else would be relatively useless 
to him. Yet the Federal Government was willing to pay those 
people flowage easements instead of buying the land. 

Mr. Knox. Mr. Hyder, my interest is merely to try to set a line of 
responsibility as far as the Federal Government is concerned. Then, 
where do the State’s obligations come in, and then what overall effect 
will it have? 

Mr. Hyper. I appreciate your problem. 

Mr. Knox. I yield. 

Mr. Cuuporr. I just wanted to make a comment on this colloquy 
between you. I think it has been very interesting. I think there 
is a lot on both sides of it. But, as far as the law of real estate is 
concerned—and it has been the law since the old common law of 
England, that when a person invests money in real estate he gets 
clear title to all the wottt except the poskibility of the State to later 
come in and use it for a public purpose. That is the whole theory 
of our law of condemnation. Then, in order to compensate him for 
his loss then he has the right to, by negotiation, sell the property to 
the State or by the court setting the value of it at which the State 
can take it. So, anybody who owns a piece of real estate whether 
it is me or you or anybody, some day might find ourselves in a position 
where the State may want to take it for recreation purposes, school 
purposes, road purposes, or any other public purpose. 

It isashame. I feel sorry for a man who may buy a farm—I know 
when we were building our Pennsylvania Turnpike I had all kinds 
of complaints from farmers—I was in the legislature then—who had 
spent a lifetime building up a homestead, not laying out $50,000 at 
a time but maybe $5,000 or $3,000 a year and had a beautiful farm 
house worth $50,000, with improvements, and suddenly the State of 
Pennsylvania said, “We are going to take that away from you.” They 
were upset by it, but unfortunately that is the law of the land and 
some people have to be inconvenienced by it and even have to suffer 
by it. 

Mr. Knox. Please don’t misunderstand me. What I am trying to 
do is develop facts, so that when we complete these hearings we will 
have information from the hearings so we will be able to make recom- 
mendations to the Congress. 

Mr. Hyper. Mr. Chairman, may I make one further comment 
along the lines you were talking about: Several units of the State 
government in Tennessee had clear- cut rights to condemnation of 
land. The game and fish commission is one of those units. We can 
condemn land. We have never condemned an acre. We don’t like 
to use it. But if we had to use it, we would. If it became absolutely 
necessary to use it. 

We have bought land where the people didn’t want to sell. We had 
Federal appraisals processed and offered them for years. Finally they 
would make up their minds to sell and move, get located on a good 
road, close to a good school, and all of those people today are much 
happier. They are resettled, and they are much, much happier than 
they were living back in the mountains. 

Mr. Knox. Mr. Hyder, I was a little surprised when you said your 
State would object to giving flowage easements to the Federal Gov- 
ernment for the project. 
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Mr. Hyper. Maybe I misunderstood your question. 

Mr. Kwox. If the State acquired the land above the flood line— 
the 5-year flood line—the State would not object, would they, to giving 
flowage easements ? 

Mr. Hyper. Oh, no. I misunderstood your question, Congressman. 

Mr. Knox. You suggested they would. 

Mr. Hyper. I am sorry. I misunderstood your question. 

Mr. Cuuporr. Mr. Brownson, have you some questions? 

Mr. Brownson. I would like to compliment Mr. Hyder on his 
testimony. I think it has had unusual scope to it. He has taken the 
long view of the problem. 

There is only one question I have, and that deals with this quotation 
on page 4, from Mr. McBroom: 

Present land acquisition standards do not, it must be emphasized, prevent 
or preclude the buying of land around reservoirs to be utilized for wildlife pur- 
poses. It is required, however, that such acquisition be authorized by Congress. 

I am entirely in accord with every objective that you want to accom- 
plish. My only question is a question of method. I wonder if we are 
using the best method by attaching the recreational and fish and wild- 
life use of the land to a project which is already primarily authorized 
on the basis of reclamation or flood control. 

I wonder if it isn’t a better technique to approach this thing more 
as Mr. McBroom suggested. In the cases where there are definite 
advantages for the buying of land around the reservoirs to be utilized 
for wildlife purposes, why not include that right in the bill and 
deliberately express the will of Congress by buying that land for that 
express purpose as clearly indicated in the hearings? 

Mr. Hyper. Perhaps so, sir. 

Mr. Knox. My only difference with you would be a difference in 
method. 

Mr. Cuuporr. I think, Mr. Brownson, if you read the coordination 
act, Public Law 732, very carefully and more particularly section 3, I 
think Congress actually spelled out the right of the Corps of Engi- 
neers and the Interior Department to make one of the primary 
purposes of these multiple projects, recreation. 

I am not an expert on this. I come from a section of the country 
where we don’t even have the problem, and I am only learning of this 
as a result of these hearings, but that is my way of reading it. I don’t 
know how a court would determine it. 

Mr. Brownson. In that particular case, then, it would be very 
possible for the people of Tennessee, through their fish and wildlife 
department, to express an interest in one of these projects, an intention 
to develop it, and for the Congress of the United States to go ahead 
and buy additional land rather than take easement on that project 
if it were not for this one agreement we are talking about; is that 
right ? 

Mr. Cuuporr. That is right. 

Mr. Hyper. That has been done. 

Mr. Brownson. And, of course, Congress could override that 
agreement. 

Mr. Cuvuporr. At the Jim Woodruff Reservoir, in Florida, that was 
actually done. 
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Mr. Brownson. It seems that has some merit because obviously 
there are other reservoirs in the country where there is no recrea- 
tional interest. 

Mr. Hyver. That is right. 

Mr. Brownson. Your testimony brought this out quite well, I 
think: Recreational interest presupposes a large population in the 
general area. If there are not people in the area or if it is not accessible 
to “yee it has not the same recreational value. 

Mr. Cuuporr. I think there are probably thousands of reservoirs 
where iene is only one purpose, and that is to impound water because 
of arid conditions. Probably in the Snake River Valley that might 
be true. 

Mr. Brownson. Thank you. That is the only point I have. 

Mr. Hyper. Mr. Chairman, may I make 1 or 2 additional com- 
ments? 

Mr. Cuuporr. Yes, sir. 

Mr. Hyver. We are talking about water impoundments, and mostly 
dams. We are being harmed to a great degree in west Tennessee by 
drainage which is destroying timber, destroying the wildlife values 
of the land. West Tennessee, next to Arkansas, probably has as good 
waterfowl hunting as any section of the country, or used to, but on 
account of the fact that so much money is appropriated for draining 
those west Tennessee rivers, we are losing those values. We are losing 
money in a big way. The Memphis — that is the most highly 
populous county of the State; they do their fishing in east Arkansas 
and Mississippi. So if we had facilities in west Tennessee, we could 
keep that money at home, or a large degree of it in there. 

That thing worries me to a large degree. I doubt if this subeom- 
mittee is going into that phase of it, but it is very important. 

In addition to that, those west Tennessee river bottoms, the east 
Arkansas river bottoms, northern Louisiana and northern Mississippi, 
grow the best hardwoods in the world. In fact, the United States 
Forest Service, after many years of research, has said that an acre of 
managed timberland in the west Tennessee river bottoms puts on an 
increment of $20 per acre per year, and I don’t know what crop you 
can make that out of, by the time you invest in machinery, seeds, 
fertilizer, and so forth. 

Now, we are always crying for new industries for States. 

This will show you—and I will leave several here if you would be 
interested in them—that the wildlife industry in Tennessee is one of 
our biggest industries, and it can be made bigger. With the addi- 
tional new projects it can be made bigger. And I don’t mean neces- 
sarily impoundments. I mean work that the State would do. This is 
a 1955 Crosley survey, and I refer to it in that report. You might 
be interested in seeing that. That is a condensation of a report over 
an inch thick. 

Mr. Knox. One further question: Does the State participate in the 
advertising of Tennessee as a recreational State? 

Mr. Hyper. Yes, sir. 

Mr. Knox. Do they make appropriations from the general fund of 
the State for that? 

Mr. Hyver. Yes. They do it to a great degree. 

Mr. Cuuporr. If there are no further questions we want to thank 
you very much, Mr. Hyder, for your very forthright testimony. It 
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was very interesting to listen to you, and I assure you what you have 
told us will help us a lot when we sit down to write this report. 

Now, members of the subcommittee, we have one further witness 
whom i would like to hear this morning. If we do hear from him— 
and I don’t think it is going to take us very long—we will be through 
until next Thursday, when General Itschner w ants to come back. The 
reason we haven't heard from him is because he was on tour. If we 
finish with this witness today we will have about 1 more day’s testi- 
mony and we can close the hearings. 

Mr. Nelson, of the National Lumber Manufacturers Association. 

Mr. Brownson. I wonder if we could do this this afternoon. As I 
understand the schedule on the floor, we will not be under the 5-min- 
ute rule today. I have a previous luncheon plan and I would like to 
hear his testimony. 

Mr. Cuuporr. If we can come back at 2 o’clock we can hear him. 

Could you come back then, Mr. Nelson ? 

Mr. Netson. I would be glad to. That will give me greater oppor- 
tunity to present my testimony more adequately. 

Mr. Cuuporr. We will now recess until 2 o’clock. 

(Whereupon, at 12:10 p. m., the subcommittee adjourned to re- 
convene at 2 p.m.) 

AFTERNOON SESSION 


Mr. Cuuporr. The subcommittee will be in order. 

Our witness this afternoon is Mr. A. Z. Nelson, forest economist, 
National Lumber Manufacturers Association. 

Mr. Neslon, would you sit here opposite the stenographer. 

Mr. Netson. Yes, sir. 

Mr. Cuuporr. Before you start with your statement, would you 
kindly tell us for the record something about your background ? 


STATEMENT OF A. Z. NELSON, FOREST ECONOMIST, NATIONAL 
LUMBER MANUFACTURERS ASSOCIATION 


Mr. Nerson. Mr. Chairman and gentlemen of the committee, as 
stated, my name is A. Z. Nelson. I am forest economist for the Na- 
tional Lumber Manufacturers Association. I am a graduate profes- 
sional forester. I have had approximately 26 years’ experience in the 
field of forestry, forestry resources and natural resources, of which 
about 17 years were spent in Government service with the Depart- 
ments of Agriculture, Interior, and the National Resources Board. 
The remainder of the years were spent in private industry, again in 
the field of forestry and forest resources primarily. 

Is that adequate, Mr. Chairman? 

Mr. Brownson. Where did you take your academic work in for- 
estry ? 

Mr. Netson. I obtained a bachelor’s degree, sir, from the Univer- 
sity of Minnesota, and a master’s degree from Yale University. 

Mr. Cuuporr. Thank you, Mr. Nelson. Will you proceed now, 
please ? 

Mr. Netson. The association I represent accounts for a major part 
of the lumber production of the United States and a substantial 
part of the industrial ownership of commercial timberlands. We ap- 
preciate very much the opportunity of presenting our views concern- 
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ing the 1953 joint land-acquisition policy of the Army and the De- 
partment of the Interior relative to reservoir projects. 

The prepared statement, Mr. Chairman, we would appreciate havy- 
ing placed in the record. 

(Mr. Chudoff nods.) 

Mr. Nexson. And although I will follow it in my reading, I also 
would like the privilege of departing from it here and there. 

(Mr. Chudoff nods. ) 

Mr. Netson. When Major General Itschner, Chief of Engineers, 
United States Army, testified before this committee on June 4, he 
stated, among other things, that the result of the land-acquisition 
policy adopted October 12, 1953 


* * * has been a savings in the cost of the projects and the leaving of large 
amounts of land in private ownership for such use as is consistent with project 
requirements. Such lands continue to be subject to State and local taxes. 
We of the lumber industry commend General Itschner on his frank 
expression of viewpoint that the 1953 policy should be continued. 
When Lt. Gen. S. D. Sturgis, Jr., former Chief of Engineers, testified 
on June 6 before this committee, he stated among other things that: 
It is true that prior to the adoption of the joint policy, generally the acquisi- 
tion of land in support of the project was liberal and many landowners and 
local groups voiced complaints on this liberal policy and felt that too much land 


was being acquired for project grounds. 

Among those who voiced complaints were members of the lumber 
industry who experienced the loss of timberlands vital to their con- 
tinuing operations. 

Assistant Secretary of the Interior Fred G. Aandahl, in testifying 
before this committee on June 11, stated: 

The policy as announced in 1953 required no change in the land-acquisition 
policy of the Bureau of Reclamation. This policy has proved to be reasonably 
satisfactory in the past operations and was considered suitable for continuation. 
It had the objective of holding Federal land purchases to a minimum, consistent 
with project purposes. 

Mr. Aandahl also emphasized that the policy adopted in 1953 re- 
duces the costs to the Government, and he stated further that, insofar 
as recreational developments are concerned, as related to Bureau of 
Reclamation projects, it is the policy of his Department to seek spe- 
cific authorization from Congress where and when needed. 

In 1943 the Corps of Engineers estimated that 3 million acres of 
forest land would have to be acquired for reservoir sites if projects 
then under consideration were constructed. Since then many addi- 
tional projects have been authorized for construction. Many of these 
will take valuable timberlands permanently out of production. In 
the South alone, we estimate that there are at least 50 reserveir proj- 
ects, which have been authorized but not yet constructed, many of 
which will take timberlands. On one large river, the Arkansas and 
its tributaries, approximately 25 large reservoir projects have either 
been constructed or authorized. Most of these have affected or will 
affect private commercial timberland. It is an area where forest 
industry is the major source of economic livelihood. 

Four projects of the Corps of Engineers have been completed in 
Mississippi, all taking large acreages of land: The Sardis, with 
58,000 acres; the Aveta with 33,400 acres; the Enid, with 32,000 
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acres; and the Grenada, with 64,600 acres. These acreages, which 
include sizable areas of forest land, would not have been as large had 
the 1953 policy been operating at the time of the project develop- 
ment. 

In Alabama there are several lumber companies which have been 
hard hit by the acquisition of lands for reservoir purposes. Two that 
I know of specifically are the Miller & Co., of Selma, Ala., and Ellison 
Lumber Co., of Bellamy, Ala. 

The Barkley project in Kentucky and Tennessee, which, inciden- 
tally, was mentioned this morning, is now under construction. Ac- 
cording to the district engineer, the total land requirement is 105,000 
acres, of which 33,000 acres is forest land. ‘The McGee Bend Dam, in 
east Texas, will take in fee 122,000 acres of the best timber-growing 
land in the State. And at this point, Mr. Chairman, I would just like 
to mention briefly this situation, because I have had the opportunity 
of seeing firsthand what is taking place regarding that project. 

The McGee Bend Dam project is located on the Angelina River in 
east Texas. It is in the beginning stages of construction. It is an 
earth-filled dam over 2 miles in length, with an elevation of 128 feet, 
and a capacity of over 4 million acre-feet, the cost to be approximately 
$50 million. 

This one dam will flood 129,000 acres of land, and under present 
stipulations will require 40,000 acres more of flowage easements. Of 
the 129,000 acres of land, 94, 000 acres is owned by private owners and 
represents some of the best. timber- growing land in the South. In 
addition, there are 28,000 acres of timberland in Government owner- 
ship within the boundaries of existing national forests. 

Now, this timberland of 122,000 acres is, as I said, owned jointly 
by the Federal Government and private timber owners—the bulk of it 
by far being privately owned by small tree farmers and by 6 major 
tree-farm companies. These are the Angelina County Lumber Co., 
the Southland Paper Mills, the Southern “Pine Lumber Co., Interna- 
tional Paper Co., East Texas Pulp & Paper Co., and the Kirby Lumber 
Co. The Angelina County Lumber Co., for example, will lose between 
15,000 to 20,000 acres of its most productive timberland. This com- 
pany employs 350 persons. It has a payroll of over $1 million a year 
and has been in operation for more than 50 years. 

Southland Paper Mills will lose between 20,000 and 25,000 acres of 
prime timberland. Incidentally, that paper mill is the pioneer in the 
use of southern pine for newsprint in the South. 

These lands will be taken, then, have been under management for 
many years. They have been given good treatment. Much planning 
has been done. Much cultural w ork—thinning, cleaning, and so forth. 
And it represents the raw material base in per rpetuity for these indus- 
tries to a considerable extent. Those lands will be lost. 

Now, as I mentioned earlier, 40,000 acres are to be taken in flowage 
easements, in addition. 

If this policy 

Mr. Cuuporr. Youmay continue. It is just a recess. 

Mr. Netson. Oh. 

Approved in 1953 is reversed, we may well expect that the 40,000 
acres will all be taken in fee, or at least there exists a likelihood of that 
happening. 
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There is a great fluctuation in the water surface, or will be, of this 
particular reservoir. As I think most of us know, that section of east 
Texas represents a great flat plain and any dam that is constructed 
will flood large areas of land. Hence, where you have a multiple- 
purpose project, as you do in the McGee Bend project, you have great 
fluctuations in the water level and poor recreational facilities and 
attributes. 

I am sorry I took so much time on that project, but I thought it 
would illustrate the type of problem we have. 

Mr. Cuuporr. Go right ahead and make your statement. 

Mr. Netson. Dozens of dams are under consideration by the Bureau 
of Reclamation and the Corps of Engineers on the Columbia and 
other rivers of the West. On the Kootenai River, at Libby, Mont., 
the Government is planning a dam that will fill a reservoir 98 miles 
long. The completed Hungry Horse Dam in the Flathead Valley of 
Montana has a reservoir 35 square miles in extent. Much of the area 
inundated now or prospectively by these two dams is forest land. 
Although much of it is in public ownership, there are substantial 
intermingled areas of private ownership. 

I visited both areas in the past year or two and I saw where the 
timberland holdings of the J. Neils Lumber Co., of Libby, Mont., will 
be flooded in very substantial degree by the Libby Dam, if constructed. 

The Hungry Horse Dam backs water up into a large deep canyon 
and effectively blocks access to tremendously valuable timber resources 
behind the dam. This, however, is now being taken care of in part 
by the construction of very expensive access roads by the Federal 
Government. 

And so we say the acquisition by the Government of productive 
forest land owned by the lumber industry has become a serious prob- 
lem. At increasingly frequent intervals we are advised of losses to 
the Government for water-storage reservoirs, rights-of-way, channel 
improvements, airbases, military reservations, national forests and 
purchase units, national parks, wildlife reservations, bird sanctuaries, 
reclamation projects, administrative sites, and the like. The situa- 
tion has become so alarming that we can no longer fail to treat this 
problem with other than serious concern. Those who own agricul- 
tural land affected by such Government acquisitions share our concern. 

Mr. Chairman, at this point I would like to interject perhaps a little 
more optimistic note, by referring to a matter which we feel might 
provide some degree of relief for the forest- products industries relative 
to this problem. 

Under the act of June 20, 1938, as amended, the Secretary of the 
Army is authorized to exchange land or other property of the Gov- 
ernment for private lands required for rivers and harbors projects 
upon the recommendation of the Chief of Engineers and upon terms 
and conditions deemed appropriate by him. Under the act of August 
11, 1939, this authority was extended to authorize works of flood con- 
trol. The Department of the Army, therefore, is properly empowered 
wherever appropriate in connection with the civil-works project to 
exchange Government-owned lands for privately owned lands. This 
authority could, under certain circumstances, provide relief for the 
timber industry, faced with the loss of lands to the Government. 
However, no relief has ever been granted under this authority to our 
knowledge. 
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Since it is germane to this i inquiry and within the jurisdiction, we 
believe, of the Committee on Government Operations, we would like 
to recommend that this subcommittee study the Corps of Engineers 
interpretation and application of this statutory authority and whether 
or not it would be to the financial advantage : can economy of govern- 
mental operations to offer Federal lands in exchange for privately 
owned forest lands that are acquired by purchase or condemnation for 
reservoir projects. 

At least we believe that inquiry might be made of the Corps of 
Engineers to ascertain whether or not there has been : any transactions 
under this exchange authority. 

In our prepared testimony we refer to several bills that are now 
being considered by Congress which have a bearing on the subject of 
this hearing. One of these is a bill to establish a National Outdoor 
Recreation Review Commission to study the recreational needs of the 
Nation. If enacted, such a commission would study and presumably 
recommend a policy on the subject that is under consideration. 

A point of much consequence to the timber-using industries is the 
apparent lack of forest management for commercial timber production 
and the lack of timber sales on the timberlands in Government reser- 
voir projects. 

It appears that such timberlands are held largely for recreational 
purposes, despite the fact that much of the timber has commercial 
value and could be developed under a multiple-use policy for timber 
production, recreation, and other purposes. 

Even if such timberlands were so developed, it is clear to the 
timber operators in areas concerned with this problem that the oc- 

casional sale of Government timber on the open market to the highest 
bidder is no adequate substitute for direct timberland ownership and 
administration by a timber-using industry. 

To illustrate, Mr. Chairman, what I mean by this statement I would 
like to refer to a project c: alled dam B, which is located on the Neches 
River, north of Beaumont, Tex. When I visited that project, the 
reservoir was ¢ —s bone dry. The dam is a concrete-earth dam, 
over 1 mile in length, 45 feet high, completed in 1951 under the old 
acquisition policy of the Corps of E ngineers. Approximately 23,000 
acres were acquired in fee; only 139 acres in flowage easements. Prac- 
tically all of the land acquired was good, thrifty, well-managed, and 
well-cared-for timberland, in private ownership, with a stand of 
about 50 to 60 million board-feet. 

Flooding, which is very intermittent, is confined to about 17,000 
acres, leaving about 600,00 acres of constantly dry land. 

A timber company sought flowage easements, rather than the taking 
of its lands, but was repeatedly refused. The 6,000 acres is not 
needed for recreation because it is undesirable for that purpose due 
to a fluctuating waterline and extensive mud flats that result. The 
water is used in : large part for the irrigation of rice. 

Now, this particular company, which lost so much of its land in this 
area, sees the very same land that the Government acquired from it 
receiving no attention. All the work and money that was expended 
on that land to promote good forestry appears to be wasted. No 
timber is being harvested. And there is no recreational use of the 
lands. 
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It is no wonder, then, that a company such as that—and they are 
no exception—became rather deeply concerned about the taking of 
their raw material base. 

The Corps of Engineers’ 1953 policy with respect to reservoir 
acquisitions appears to be consistent with the policy of the Depart- 
ment of Defense applying to other substantial acquisitions by that 
Department. 

This policy is that real property should be acquired by the method 
that will satisfy the defense requirements in the most economical 
manner and create the least impact on the civilian economy. A 1955 
directive plainly authorizes acquisition by easement when the cost of 
acquiring the easement right is 75 percent or less of the current fair 
market value of the fee title. 

Complaints leveled at the 1953 policy by various groups on the 
grounds that it closes the door on recreational opportunities and re- 
stricts public access to reservoirs built with public funds, appear to be 
invalid if we are to accept the Corps of Engineers’ description of the 
application of the policy. 

And, parenthetically, Mr. Chairman, I had the opportunity of lis- 
tening to General Itschner testify on that particular point, and it 
seemed to me that the opportunities provided by the Corps of Engi- 
neers in the form of access, recreation, and acquisitions, and all mat- 
ters relating to recreational developments and potentialities, were 
very fixed in the minds of the corps and were being carried out 
within the 1953 policy. 

Actually, the policy is neither restrictive nor inflexibly applied— 
nor does it disregard the public interest. It recognizes that un- 
reasonable acquisitions of privately owned land are not in the public 
interest. 

Gen. John Person, Assistant Chief of Engineers for Civil Works, 
Corps of Engineers, told a Senate Public Works Subcommittee on 
March 12 last, that the corps took a great deal of land in fee and in 
some cases later had to have it declared surplus. He also said that 
the 5-year flood or 300-foot rule is not an inflexible rule, that the 
corps can vary it for sound engineering reasons, “and we, of course, 

can buy outside that area for public access.’ 

General Person pointed out that the public interest may necessitate 
the acquisition of a reasonable amount of land for recreational fea- 
tures which the corps would not otherwise need, and suggested that 
the corps would like to have Congress establish a legislative policy 
with respect thereto. We believe this could be done best on an indi- 
vidual-project basis. 

In this same connection, the Comptroller General, in a letter of 
October 17, 1956, to the Speaker of the House transmitting an audit 
report on Corps of Engineers’ recreational projects stated that: 

The Congress may wish to consider defining by legislative action a policy for 
development of recreational potential applicable to all Federal reservoirs, which 
would provide development by local interests rather than by the Federal Gov- 
ernment unless areas of national significance are involved, similar to the policy 
of the Bureau of Reclamation. 

We of the lumber industry concur in the belief that Congress 
should have close control over continued heavy land acquisitions by 
the Federal Government. 
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In conclusion, I have tried to indicate that the acquisition of tim- 
berlands for reservoir projects has damaged forest-land owners in 
the past and can inflict more damage in the future, even under the 
1953 policy. 

It is our sincere wish that our situation not be worsened by the 
abandonment of such policy and a return to the large-scale acquisi- 
tion programs of past years. ' 

Mr. Chairman, we respectfully request that serious consideration 
be given by the subcommittee to our views. 

(The full statement of Mr. Nelson follows :) 


STATEMENT OF A. Z. NELSON, Forest Economist, NAtTronaL LUMBER MANU- 
FACTURERS ASSOCIATION 


Mr. Chairman and gentlemen, I am A. Z. Nelson, forest economist of the 
National Lumber Manufacturers Association, with headquarters in Washing- 
ton, D. C. The association I represent accounts for a major part of the 
lumber production of the United States and a substantial part of the industrial 
ownership of commercial timberland. We appreciate very much the oppor- 
tunity of presenting our views concerning the 1953 joint land-acquisition 
policy of the Army and the Department of the Interior relative to reservoir 
projects. 

When Major General Itschner, Chief of Engineers, United States Army, testi- 
fied before this committee on June 4, he stated, among other things, that the 
result of the land-acquisition policy adopted October 12, 1953 “* * * has been 
a savings in the cost of the projects and the leaving of large amounts of land 
in private ownership for such use as is consistent with project requirements. 
Such lands continue to be subject to State and local taxes.” We of the lumber 
industry commend Genera] Itschner on his frank expression of viewpoint that 
the 1953 policy should be continued. When Lt. Gen. S. D. Sturgis, Jr., former 
Chief of Engineers, testified on June 6 before this committee, he stated among 
other things that ‘‘* * * it is true that prior to the adoption of the joint policy, 
generally the acquisition of land in support of the project was liberal and 
* * * many landowners and local groups voiced complaints on this liberal policy 
and felt that too much land was being acquired for project purposes.” Among 
those who voiced complaints were members of the lumber industry who ex- 
perienced the loss of timberlands vital to their continuing operations. 

In 1948 the Corps of Engineers estimated that 3 million acres of forest land 
would have to be acquired for reservoir sites if projects then under considera- 
tion were constructed. Since then many additional projects havé been author- 
ized for construction. Many of these will take valuable timberlands permanent- 
ly out of production. In the South alone, we estimate that there are at least 
50 reservoir projects which have been authorized but not yet constructed, many 
of which will take timberlands. On one large river, the Arkansas and its tribu- 
taries, approximately 25 large reservoir projects have either been constructed 
or authorized. Most of these have affected or will affect private commercial 
timberland. It is an area where forest industry is the major source of economic 
livelihood. 

Four projects of the Corps of Engineers have been completed in Mississippi, 
all taking large acreages of land: The Sardis, with 58,000 acres; the Arkabutla, 
with 33,400 acres; the Enid, with 32,000 acres; and the Grenada, with 64,600 
acres. These acreages, which include sizable areas of forest land, would not 
have been as large had the 1953 policy been operating at the time of the project 
development. 

The Barkley project in Kentucky and Tennessee is now under construction. 
According to the district engineer, the total land requirement is 105,000 acres, 
of which 33,000 acres is forest land. The McGee Bend Dam in east Texas will 
take in fee 122,000 acres of the best timber-growing land in the State. Dozens 
of dams are under consideration by the Bureau of Reclamation and the Corps of 
Engineers on the Columbia and other rivers of the West. On the Kootenai River, 
at Libby, Mont., the Government is planning a dam that will fill a reservoir 98 
miles long. The completed Hungry Horse Dam in the Flathead Valley of Mon- 
tana has a reservoir 35 square miles in extent. Much of the area inundated 
now or prospectively by these two dams is forest land. Although much of it 
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is in public ownership, there are substantial intermingled areas of private 
ownership. 

The acquisition by the Government of productive forest land owned by the 
lumber industry has become a serious problem. At increasingly frequent inter- 
vals we are advised of losses to the Government for water-storage reservoirs, 
rights-of-way, channel improvements, airbases, military reservations, national 
forests and purchase units, national parks, wildlife reservations, bird sanctuaries, 
reclamation projects, administrative sites, and the like. The situation has be- 
come so alarming that we can no longer fail to treat this problem with other 
than serious concern. Those who own agricultural land affected by such Gov- 
ernment acquisitions share our concern. 

Under the act of June 20, 1988 (52 Stat. 804; 33 U. 8S. C. 558b), as amended, 
the Secretary of the Army is authorized to exchange land or other property 
of the Government for private lands required for rivers and harbors projects 
upon the recommendation of the Chief of Engineers and upon terms and con- 
ditions deemed appropriate by him. Under the act of August 11, 1939 (53 Stat. 
141; 33 U. 8S. C. 558b-1), this authority was extended to authorized works of 
flood control. The Department of the Army, therefore, is properly empowered 
wherever appropriate in connection with a civil-works project to exchange Govy- 
ernment-owned lands for privately owned lands. This authority could, under 
certain circumstances, provide relief for the timber industry faced with the loss 
of lands to the Government. However, no relief has ever been granted under 
this authority. Since it is germane to this inquiry and within the jurisdiction 
of the Committee on Government Operations, we would like to recommend that 
this subcommittee study the Corps of Engineers’ interpretation and application 
of this statutory authority, and whether or not it would be to the financial ad- 
vanage and economy of governmental operations to offer Federal lands in ex- 
change for privately owned forest lands that are acquired by purchase or con- 
demnation for reservoir projects. 

It is of interest to note that the staff of the subcommittee, in its supplementary 
report on the timber hearings held by this subcommittee in the West, found that 
“every major organization representing segments of the forest-products industry 
has now taken a well-publicized position opposing further acquisition of com- 
mercial forest lands by the Federal Government.” We are pleased that this 
subcommittee took cognizance of one phase of Federal forest land acquisitions; 
namely, timber for land exchanges, and recommended that a limitation be applied 
to them unless specifically approved by Congress. 

Congress has before it presently legislation which would, if enacted, require 
congressional approval of the withdrawal by the military agencies of public do- 
main tracts exceeding 5,000 acres in size. This legislation, designed to safe 
guard the economic use of the public domain, is well on its way to enactment. 
It would appear that Congress should be similarly concerned about the loss of 
economic potentialities inherent in the private ownership of land in reservoir 
projects. 

Hearings have been recently held before the Subcommittee on Fisheries and 
Wildlife Conservation of the House Committee on Merchant Marine and Fish- 
eries regarding H. R. 6691 (a bill to authorize a 10-year program for acquiring 
national migratory bird refuges), and H. R. 5817 (to authorize for each fiscal 
year an appropriation into the migratory bird fund equal to all moneys received 
for Federal migratory bird-hunting stamps during the last preceding calendar 
year). If either bill is enacted it will provide for acquisition and lease by 
State and Federal agencies of some 9 million acres of so-called wetlands. 


Some 
of this land is in forest cover. 


Interestingly enough, the recreation-wildlife 
organizations and some Members of Congress who have testified in favor of such 
legislation, have by this action supported the leasing of land for wildlife pur- 
poses. Although flowage easements in connection with reservoir projects may 
not provide direct and complete authority for wildlife management of reservoir 
lands, nevertheless, such lands are under substantial control of the military and, 
hence, would serve the purpose of wildlife advocates to a considerable extent. 
This suggests the possibility of obtaining recreation and wildlife benefits for the 
public through leasing or easement arrangements instead of fee purchase. 

It should also be pointed out to this committee that legislation is before Con- 
gress which, if enacted, would provide for a National Outdoor Recreation Review 
Commission. Such Commission would presumably review carefully the type of 
problem which is being considered by your committee. Such consideration would 
take place as part of a comprehensive nationwide review of all recreation prob- 
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lems. Thus, the isolated problem we are considering here today would be consid- 
ered by such Commission in a larger context and as part of the national recrea- 
tional framework. It is suggested that action by this subcommittee, therefore, 
be held in abeyance until Congress decides whether or not it will pass this 
legislation. 

A final point of much consequence to the timber-using industries is the appar- 
ent lack of forest management for commercial timber production and the lack of 
timber sales on the timberlands in Government reservoir projects. It appears 
that such timberlands are held largely for recreational purposes despite the fact 
that much of the timber has commercial value and could be developed under a 
multiple-use policy for timber production, recreation, and other purposes. Even 
if such timberlands were so developed, it is clear to the timber operators in areas 
concerned with this problem that the occasional sale of Government timber on 
the open market to the highest bidder is no adequate substitute for direct timber- 
land ownership and administration by a timber-using industry. The loss of 
timberlands by lumber companies is a matter of serious consequence and may, in 
some instances, toll the death knell of such companies. When this happens, 
community stability is jeopardized and jobs curtailed or eliminated. The acqui- 
sition of timberlands for reservoir projects has damaged our industry in the past 
and can do much more damage to our industry in the future, even under the 1953 
policy. It is our sincere wish that our situation not be worsened by the abandon- 
ment of such policy and a return to the large-scale-acquisition programs of past 
years. 

The Corps of Engineers’ 1953 policy with respect to reservoir acquisitions ap- 
pears to be consistent with the policy of the Department of Defense applying to 
other substantial acquisitions by that Department. This policy is that real 
property should be acquired by the method that will satisfy the defense require- 
mens in the most economical manner and create the least impact on the civilian 
economy. <A 1955 directive plainly authorizes acquisition by easement when the 
cost of acquiring the easement right is 75 percent or less of the current fair 
market value of the fee title. 

Complaints leveled at this policy by various groups on the grounds that it 
closes the door on recreational opportunities and resiricts public access to reser- 
voirs built with public funds appear to be invalid if we are to accept the Corps of 
Engineers’ description of the application of the policy. Actually, the policy is 
neither restrictive nor inflexibly applied—nor does it disregard the public inter- 
est. It recognizes that unreasonable acquisitions of privately owned land are not 
in the public interest, 

Gen. John Person, Assistant Chief of Engineers for Civil Works, Corps of Engi- 
neers, told a Senate Public Works Subcommittee on March 12 last, that the corps 
took a great deal of land in fee and in some cases later had to have it declared 
surplus. He said also that the 5-year flood or 300-foot rule is not an inflexible 
rule * * * that the corps can vary it for sound engineering reasons * * * “and 
we, of course, can buy outside that area for public access.” 

General Person pointed out that the public interest may necessitate the acqui- 
sition of a reasonable amount of land for recreational features which the corps 
would not otherwise need, and suggested that the corps would like to have 
Congress establish a legislative policy with respect thereto. In this connection, 
the Comptroller General, in a letter of October 17, 1956, to the Speaker of the 
House, transmitting an audit report on Corps of Engineers’ recreational projects, 
stated that “the Congress may wish to consider defining by legislative action a 
policy for development of recreational potential applicable to all Federal reser- 
voirs, which would provide development by local interests rather than by the 
Federal Government unless areas of national significance are involved, similar to 
the policy of the Bureau of Reclamation.” We of the lumber industry concur in 
the belief that Congress should have close control over continued heavy land 
acquisitions by the Federal Government. 

We respectfully request that serious consideration be given by the subcom- 
mittee to our views. 


Mr. Cuvporr. Any questions, Mr. Brownson ? 

Mr. Brownson. I have no questions at this time. 

I would like to compliment the witness on a very clear statement, and 
I particularly appreciated his actual illustrations, because that is one 
of the things that we have had a little difficulty getting here, and that 
is concrete examples. 








396  ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 


Mr. Cuvvorr. Do you have any questions, Mr. Indritz? 

Mr. Inpritz. Yes; I do. 

Mr. Nelson, you gave us a number of statistics and details concerning 
the McGee Bend. It is our understanding that the McGee Bend Dam 
is being constructed under the new policy and therefore the statistics 
that you cited—the 122,000 acres of timberland which are being pur- 
chased, are being purchased in fee under the new policy. They are 
going to be inundated or underneath the 5 -year flood line, and there- 
fore they would be taken right under the new policy. 

Mr. NELSON. Mr. Indritz, my understanding of the McGee Bend 
Dam project is about as follows: The project was authorized back in 
the 1940’s and was developed on the basis of a taking somewhat larger 
than the present taking in fee. 

Then, it was reconsidered sometime, I think, early in the 1950’s. At 
that time, they developed the power component and other aspects, 
which brought out the requirement of 129,000 acres in fee and 40,000 
acres in flowage easements. 

Now, it is my further understanding that that was developed prior 
to the 1953 policy. 

Mr. Inprrrz. We have been informed by the Corps of Engineers that 
the McGee Bend Dam is under the new policy, and therefore the figures 
that you mentioned—the 129,000 acres of land to be flooded are not 
really relevant to the inquiry of this committee. 

If the forest industries object to having this amount of land flooded, 
it really is an objection that goes to the construction of the dam at all, 
and not the question that is under discussion by this committee. The 
figures that would be relevant would be how much forest land would be 
within the 40,000 acres of easement above the 5-year line. 

Mr. Netson. I would say that was most of it. In other words, most 
of the 40,000 acres is timberland. 

Mr. Inprirz. Most of the 40,000 acres ? 

Mr. Netson. Is timberland. 

Mr. Inprirz. That you refer to would be above the 5-year flood line? 

(Mr. Nelson nods. ) 

(Upon request, the Corps of Engineers advised that the portion of 
the easement area around McGee Bend Reservoir, which is forest land, 
comprises 20,150 acres.) 

Mr. Inprirz. Because, under the new policy, the Government ac- 
quires in fee all the land which is permanently inundated and land up 
to the 5-year fiood line. 

Mr. Netson. Well, I think that is right. I think all of the 40,000 
acres represents land which is above the 5-year flood line. I would 
have to check to make sure of that. 

Mr. Inprirz. So that the question that is here under discussion 
would apply not to the much larger figures that you have given, but 
only to £ much smaller feu of acres 

Mr. Netson. Well, in terms of the 1953 policy, I think you are 
right. ‘In terms of our overall problem, which gets back to the thing 
you were mentioning, as to the principle involved, of the taking of a 
dam, and the economics of the dam—we are still much concerned. 

Mr. Inprirz. Yes. You may be concerned about the construction of 
a dam and the creation of a reservoir altogether. But that is not the 
subject matter of this subcommittee’s inquiry. 
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We are assuming that the dam has been properly placed insofar 
as concerns flood control or navigation purposes. We are only deal- 
ing with the question of fee versus easement. This inquiry is not 
in relation to whether or not the dam ought to be constructed. 

Mr. Brownson. Mr. Chairman, I think perhaps counsel may have 
missed the point. As I understood the gentleman’s testimony at this 
point, it wasn’t a particular protest against these dams mentioned, but 
only an attempt to show the overall effect on the industry which had 
accumulated to date, regardless of whether it was right or wrong, 
to represent the overall hardship the industry was suffering. 

Isn’t that your major point? 

Mr. Netson. That is my major point. 

Mr. Cuuporr. Mr. Nelson, I would like to get this clear in my mind. 
If the Corps of Engineers decided to take land for a reservoir and 
your industry had some lumber problems in the particular area—— 

(Mr. Nelson nods.) 

Mr. Cuvuporr. Wouldn’t they pay you for the lumber ? 

Mr. Nexson. That is right, sir, they would. They would pay not 
only for the current market value of the standing timber but they 
would also pay for the actual land itself, according to the value of the 
land. 

Now, it should be explained that when a lumber company that owns 
timberland has that land acquired by the Government, it frequently 
and sometimes never is able to replace that land. As a consequence of 
that, he has lost a very substantial and important part of his entire 
enterprise. 

Mr. Cuuporr. I appreciate that. And that is why you suggested 
the question of exchanging Government land for private land might 
be one of the ways to solve the problem. 

But it appears that the Government is facing the problem of flood 
control, which seems to become more acute every year. Every time 
we have a flood we usually have it in some place we never had it be- 
fore. New England, for instance, suffered considerably in that last 
group of floods they had. 

And even my own State of Pennsylvania, around Stroudsburg, suf- 
fered very badly. As a matter of fact, I think 23 or 25 people lost 
their lives as a result of those floods. 

So that if the Government’s policy is to establish projects that will 
be multiple-purpose projects, more particularly for flood control and 
maybe hydroelectric power, recreation areas, or whatever purpose 
they have, certainly somebody is going to be inconvenienced and 
somebody is going to suffer, whether it is lumber industry or some 
other industry—some farmer who might have established a very fine 
farm in the area covered by the reservoir or maybe some man that 
built a very fine factory that supports four or five hundred people. 
I know he is going to be inconvenienced and I know he is going te 
suffer. 

The only thing is, if we are going to have these projects and we 
want to make it a public purpose or we want to have the project 
serve a public interest, as long as you are compensated in accordance 
with law, that is about all that any government can do for you. 
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I think it is a good thing that the lumber industry raises this 
question. I don’t think we should say, “Well, we are just going to 
wipe out the lumber industry in order to work these projects out.” 

I think, certainly, your : suggestions of the trading of the land is a 
wonderful thing. Maybe that is the answer to the lumber industry’s 
problem. 

Mr. Netson. It would help a great deal, sir. 

Mr. Cuvuporr. But I want to say this to you. I don’t think there 
is any governmental body who would make a decision, unless we 
decide to pass an act of Congress which says, “From now on, we are 
not going to have any projects that are going to hurt anybody.” 

I think we are going to have a tough time getting through any law 
that will do that. 

Mr. Netson. May I briefly comment on your statement ? 

Mr. Cuuporr. Surely. 

Mr. Netson. It seems to me, sir, that many of these projects, 
whether it be Corps of Engineers or Bureau of Reclamation projects, 
or Bureau of Indian Affairs projects, in the water resources field, 
must be looked upon in terms of their cost-benefit ratios. 

Now, without going into any detail on that subject, I think we 
must admit that at least some of those projects are what might be 
‘alled marginal projects. If that is so, then there is a matter of 
deciding what is truly in the public interest. Is it better to construct 
a marginal project which may have in the future a questionable cost- 
benefit-ratio situation and deprive, we will say, a good many farmers, 
a good many lumber company owners with timber land, of their 
property ? 

I am simply bringing up the question of how the cost-benefit-ratio 
analysis is evolved. In other words, are all of the so-called negative 
benefits properly accounted for ? 

In my opinion, they are not. And I say that from some little 
experience in the field of operating in this particular situation, as a 
former employee of the National Resources Board. The negative 
benefits are not always properly evaluated or calculated. 

So, when we have some projects which are marginal projects on 
the basis of the existing benefit-cost ratios and we see that the taking 
of land will deprive our industry of a future source of timber supply 
and deprive our companies of any expansion possibly necessitating 
retraction and possibly even putting a company out of business or a 
series of companies out of business—and in other ways adversely af- 
fecting a very important segment of the local economy—we naturally 
question such a pr oject. Youcan under stand why. 

We do try to be reasonable and fair in this matter, because we 
understand fully that there is need for flood control and there is need 
for power and there is need for irrigation and _a great many other 
developments of that kind in the Nation. We cannot in proper 
justice to the public interest object to reasonable and economical 
projects. But we do and must insist that our hardships be con- 
sidered. 

Mr. Cuuporr. Oh, I agree with you. I think there ought to be an 
opportunity for you to sit down with the Corps of Engineers or the 
Bureau of Reclamation or whoever sets up t on projects and say, 
“Now look, we want to work this thing out. We want to go along with 
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you. But we don’t want you to hit us below the belt on this thing.” 


Mr. Neztson. That is about it. 

Mr. Cuu porr. Only yesterday on the floor of the House, we had 
quite a hassle between Members, some of them who agreed that that 
reservoir on the Allegheny River in Pennsylvania ought to be built, 
and everybody was concerned about 10,000 Seneca Indians who were 
going to be deprived of their land and moved elsewhere. 

Mr. Newson. Yes, sir. 

Mr. Cuuporr. It wasn’t a question of dollars and cents. It was 
just a question of moving a group of Indians. 

Mr. Netson. There was a treaty involved in that case. 

Mr. Cuuporr. There was a treaty involved in that case. Ofttimes, 
there are many things that creep into these situations where you 
have to just balance the equities. 

But 1 think that you ought to have an opportunity, either under 
the regulations or even under an act of Congress, to be able to sit 
down with the various department officials who have these jurisdic- 
tions under their control and determine whether or not they should 
be brought into being and try to work the thing out so you take 
the least possible loss under the circumstances. 

Now, I would like to make a suggestion. We are going to bring 
General Itschner back next Thursday to testify as to some of the 
things we didn’t get to the last time he was here. He had to go on 
tour to make some inspections. 

I think one of the things that we will take up with him next 
Thursday is the question of how this thing works and what he does 
about these industries that are going to be affected by these projects. 

[ am glad you came here, because 1 think that is one of the things 
we ought to take into consideration when we make our report. 

Mr. Brownson. How many people are employed in the country by 
the lumber industry ¢ 

Mr. Neuson. Our general counsel is here and can probably answer 
that better than Lcan. 

Mr. Baur. Eight hundred thousand. 

Mr. Netson. About 800,000. 

Mr. Cuuporr. All right. 

Mr. Indritz. 

Mr. Inprirz. Mr. Nelson, as you know, the Corps of Engineers does 
not control the forest lands of the Department of Agriculture or the 
Department of the Interior. 

What forest lands does the corps control that they could utilize 
for such exchange purposes as you refer to under the Act of 1938 
and 1939? 

Mr. Netson. Mr. Indritz, that authority, as I understand it, would 
permit the Corps of Engineers to use for exchange any timberlands 
owned by the Federal Government—— 

Mr. Inprirz. No. 

Mr. Netson. I am not quite through. 

Mr. Inpritrz. Go ahead. 

Mr. Netson. Which could be made available by any administering 
agency of the Federal Government and which would be surplus to 
their needs. In other words, what I am saying is simply this, that 
there might be, for example, national forest lands in certain areas 
that weren’t essential for continued Federal ownership—— 
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Mr. Inprirz. Have you obtained an opinion from either the Solici- 
tor of the Interior or Solicitor of Agriculture as to whether this stat- 
ute would authorize the Secretary of the Army to exchange lands 
under the jurisdiction of Interior or Agriculture ? 

Mr. Netson. We have obtained a statement which was submitted by 
the Department of the Army in connection with legislation in the 83d 
Congress relating to a bill numbered H. R. 4646, in which they state 
that this exchange authority is available to the corps and can be used 
for the same purpose this legislation I am referring to, H. R. 4646, 
and the report on that bill by the House Committee on Interior and 
Insular Affairs, House Report 972, 83d Congress, 1st session, July 
27, 1953. 

Mr. Inprttz. Has the National Lumber Manufacturers Association 
raised the question with the Departments of Interior and Agricul- 
ture? 

Mr. Netson. No; we have not specifically. I would say this, that 
in connection with the legislation, H. R. 4646, there were departmental 
reports on the subject and, from them could be learned their views. 
There is a relationship between that legislation and the authority that 
the corps has. 

Mr. Inprrrz. Since you have asked the subcommittee to make a rec- 
ommendation with respect to this type of exchange, do you think that 
it might be helpful if the Solicitors of the two Departments were 
asked as to their views on the availability of this legislation—of sec- 
tion 558 (b) of title 33, United States Code, to effect exchange under 
authority of the Secretary of War—the Secretary of the Army? 

Mr. Netson. I think it would be very helpful, Mr. Indritz, to ask 
the Solicitors of the Departments concerned what their interpretation 
of the statute is. 

Mr. Cnuporr. Have you ever offered to exchange lands with the 
Federal Government ? 

Mr. Netson. We have: many times, sir. 

Mr. Cuvuporr. What did they say to you? 

Mr. Netson. We conduct a great many exchanges with the Fed- 
eral Government. 

Mr. Cuuporr. You mean you do have exchange? How about in 
reservoir projects? Have you ever offered 

Mr. Netson. Yes. 

Mr. Cuuporr. Have you ever worked out an exchange? 

Mr. Netson. No: not in the sense we are talking about here. But 
exchanges of land between the Government and private owners is 
almost a day-to-day occurence. 

Mr. Inprirz. That is done under the 1897 Forest Exchange Act; 
is it not? 

Mr. Cuuporr. We know about that. But I am talking about res- 
ervoir projects. Have you set forth, “You are going to put the ABC 
Lumber Co. out of business, but if you will give us land that you own 
around the corner, why” 

Mr. Netson. Yes, Mr. Chairman, we have. 

Mr. Cuuporr. What did they say to you about that? 

Mr. Netrson. They said, “Well, we don’t think so.” In fact, we 
asked the corps that very question. 
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Mr. Cuuporr. What do you mean by “We don’t think so”? “We 
don’t think you will be put out of business,” or “We don’t think we will 
exchange the land” ? 

Mr. Netson. They don’t think we can work out a deal. 

Mr. Cuuporr. Did they say it was illegal for them to work out a 
deal ? 

Mr. Netson. They did not. 

Mr. Cuuporr. I think you raised a good question, to be brought 
up when the proper parties are here. 

Mr. Netson. There certainly must be someplaces some surplus 
Federal lands. 

Mr. Cuuporr. Oh, yes; up in Oregon you can get a lot of it. There 
are no access roads. There is a lot of Government timber there, on 
a checkerboard plan. There is no way of getting it out. They prob- 
ably would be glad to exchange that with you, if you would agree 
to put in access roads. 

Mr. Netson. You see, the difficulty the industry is having in so 
many areas is that there just isn’t any more private timberland avail- 
able to purchase. It is in what might be termed “permanent owner- 
ship.” And when a company or an individual loses timberlands 
through a Federal project—sure, they may get the present-day mar- 
ket value of that land and timber, but where can they go and buy 
anything to replace it ? 

Mr. Inprirz. Are Federal Government timberlands available? 

Mr. Netson. Not for sale. 

Mr. Inpritrz. On an exchange basis? 

Mr. NEtson. On an exchange basis; yes. 

Mr. Inprrrz. When the Corps of Engineers has to construct a proj- 
ect which may involve the flooding of national-forest land, how is 
that land acquired? By an exchange of jurisdiction between the De- 
partment of Agriculture and the Corps of Engineers ? 

Mr. Netson. Last year, the Department of Agriculture and the De- 
partment of the Army were able to obtain legislation enacted by 
Congress whereby exchanges can be effected between the Department 
of Agriculture and the Department of the Army. 

And, in fact, there have been some exchanges promulgated under 
that legislation already. I know of such an area out in California. 

In other words, here is the Government taking the position—or I 
should say one department of Government taking the position—that 
if another department of Government takes our land away from us 
we have to have an exchange to replace it, but in effect saying to pri- 
vate owners of land, “No; in your case there is no Government land 
available for exchange for the land you have lost.” Now, that is 
hardly fair. 

Mr. Cuuporr. Do you have any questions, Mr. Brownson ? 

Mr. Brownson. I would like to ask a rather naive question, I am 
afraid, but a practical one. 

When they are going to flood a timber area, is the usable timber 
cut off that area before it is flooded ? 

Mr. Netson. If it has commercial value, it invariably is. I think 
there are circumstances where, frankly—I don’t mean to criticize 
the Department of the Army—where the salvage has been rather poor 
by reason of the fact that the project was undertaken without suffi- 
cient planning in regard to the problem that you mentioned. 
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Mr. Brownson. That is why I asked that question. I thought 
possibly, when we had the general back here next week, we might 
query him about that point. It would certainly seem a shame to lose 
the stand of timber that is there by flooding precipitously, when you 
could no a long-range project salvage it. 

Mr. Netson. It certainly is. I am sure that private industry would 
take every stick of timber that had any value at all if they were given 
opportunity to do so, and in sufficient time to make their logging plans. 

Mr. Brownson. That leads to my last question. Are we developing 
a shortage of timber in this country ? 

Mr. Netson. We have no overall shortage of timber in this country. 

Mr. Cuuporr. We do have it in certain sections, Mr. Nelson. 

Mr. Netson. I 

Mr. Cuuporr. I refer to this committee’s report last year on the 
timber problem in Oregon. 

Mr. Netson. I mentioned the word “overall,” sir. Nationwide, 
there is no shortage of timber. In fact, in terms of cubic volume 
growth, the growth exceeds the drain by about one-third. 

In terms of certain species in certain localities, there is what might 
be called a regional or local shortage, which I think generally sneaking 
is temporary. There has been developing over the past decade or two 
a tremendous progress in forestry. 

We have today over 42 million acres of tree farms, over 10,000 tree 
farms, and industrial ownership particularly is taking the lead in 
the forestry field, doing better in some cases than the Federal Govern- 
ment. 

Mr. Cuunorr. Well, I think it is just a matter of the demand for 
timher. When the demand is there the price is high and there 
doesn’t seem to be any around. But right now, with all the erving 
that we heard and arguments from the timber producers un there, 
and the mills, about not having any timber and they wanted to cut 
down all the national forests and everything else, I think in Oregon 
today you can buy all the timber vou want at a very cheap nrice. 
The market is verv loose there and there is plenty of timber available. 

Mr. Netson. That is right. 

Mr. Crurmorr. As 9 matter of fact, there is so much timber around 
they are not even calling for bids now. They are selling it to the 
first fellow that will take it. 

Mr. Netrson. Yes. 

Mr. Crcporr. When we traveled from southern Oregon to northern 
Oregon and listened to all the tales of woe—there were all kinds of 
tales of woes and there were 5 sides to every question and 5 people on 
every side. [Laughter. ] 

Mr. Crounorr. The problem all collapsed there in less than a vear. 

Mr. Nerson. T am amazed that von survived. [Laughter.] 

May I make one more statement, sir? 

Mr. Crunorr. Yes, sir. 

Mr. Nerson. And that is in connection with what I referred to as 
the apparent lack of timber management of the timber in these reser- 
voir projects. 

Now. we have a situation in the Department of the Army where 
the timber resources of the military reservations are well handled. 
well managed, and put to practical commercial use, wherever it does 
not interfere with the primary purpose of the military reservation. 
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With regard to the reservoir projects, there is little or no man- 
agement of the timber resource insofar as commercial use is concerned. 
And yet we feel that there is great opportunity to develop multiple 
use. In other words, recreational use combined with timber use, com- 
bined with other uses. None interfering with each other, perhaps 
even suppor ting each other. 

Mr. Cuuporr. Well, are they really comparable? I don’t think 
they are comparable, are they, Mr. Nelson? 

Mr. Netson. They are complementary in many cases. 

Mr. Cuuporr. Don’t you have problems of watershed, and water- 
lines, and pollution in the reservoirs, and you don’t have them in the 
military reservations. 

Mr. Netson. Well, to some extent, there is more of a problem in 
reservoirs, no question about it. But after all, a park is oftentimes 
improved by judicious timber cutting, where you take out the old 
growth timber and the timber which has deteriorated. 

Mr. Cuuporr. I don’t want to argue with you. You know too 
much about the business. 

Mr. Netson. Well, I am not arguing at all. I am just trying to 
bring out the point—— 

Mr. Cuuporr. I raised that question. Certainly you ought to know 
more about it than I do. 

Mr. Netson. There is opportunity for timber management. I 
have seen many of the reservoir areas, sir, where it is really a shame 
where they aren’t developed more than they are for timber manage- 
ment and recreation, combined. 

Mr. Cuvuporr. That is another thing we want to ask General Itsch- 
ner when he comes here next Thursday. 

Mr. Netson. I wish you would. 

Mr. Cuvuporr. Any further questions? 

Mr. Brownson. I have no further questions. 

Mr. Cuuporr. I want to thank you, Mr. Nelson, for coming before 
us. You gave us a very, very able presentation of the problem. 

We will ask General Itschner when he is here next Thursday about 
those problems. 

The subcommittee will adjourn until Thursday, the 27th of June, 
at 9:30 a.m. 

(Whereupon, at 3:07 p. m., the subcommittee was adjourned, to 
reconvene at 9: 30 a.m., Thursday, June 27, 1957.) 
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House or REPRESENTATIVES, 
SUBCOMMITTEE ON PuBiic Works AND Resources, 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 

The subcommittee met at 10:30 a. m., room 1501, New House Office 
Building, Hon. Earl Chudoff (chairman) presiding. 

Members present: Earl Chudoff, Victor A. Knox, and H. Allen 
Smith. 

Also present : Phineas Indritz, counsel, Arthur Perlman, staff direc- 
tor, and M. Q. Romney, staff member. 

Mr. Cuuporr. The subcommittee will be in order. 

The first witness this morning is Mr. Michael Nadel, assistant execu- 
tive secretary of the Wilderness Society. 

Mr. Nadel, it has always been the policy of this subcommittee to 
have witnesses tell us about their background for the record. If you 
do that before you go into your statement, it would be helpful. 


STATEMENT OF MICHAEL NADEL, ASSISTANT EXECUTIVE 
SECRETARY, THE WILDERNESS SOCIETY 


Mr. Navet. I joined the staff of the Wilderness Society about 214 
years ago. I was corporate secretary of a shipbuilding corporation at 
the time I was asked to join the staff. I was happy to do that because 
I had been engaged in conservation work as a layman for about 15 
years. I had been vice president of the New York State Conserva- 
tion Council and vice president of the Sportsmen’s Council of the 
Marine District of the State of New York; president of the Metro- 
politan Rod and Gun Club and subsequently conservation chairman 
for about 9 years. 

I was a member of the advisory committee on fish and game to 
the New York State conservation commission for about 4 years 
and was active in a number of conservation organizations in a lay 
capacity. 

fr. eS Thank you, Mr. Nadel. 

Now you can proceed with your prepared statement. 

Mr. Navet. Thank you, Mr. Chairman. 

The Wilderness Society is a national, nonprofit conservation organi- 
zation founded in 1935, with approximately 11,000 members. The 
society is devoted to the purposes of wilderness preservation, but 
recognizes in these purposes an aspect of the total conservation and 
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recreation need which cannot be dismembered without sacrificing the 
whole. 

Conservation and recreation planning are so integrated with land 
use that one can see no prospect of an orderly dev elopment of these 
needs in the absence of a coordinate effort by Federal and State land- 
use agencies. The function of government is to serve the well-being of 
the land and its people, and its agencies are designed to further these 
purposes. It has seemed at times that some of these agencies regard 
their operations as so specialized as to preclude coordination with the 
activities of other agencies. Our resources, therefore, are much too 
frequently developed to serve a provincial need without development 
of their maximum known potential for creative conservation manage- 
ment and for public recreational purposes. 

in the process of taking over more land, day by day, for water devel- 
opment programs to serve our needs for flood control, irrigation. and 
navigation, we have, while serving these needs, severely narrowed the 
area available for other basic needs. This is not to say that we contend 
against water-development programs, for we do not—except where 
it appears that a given project is likely to destroy other programs 
which in that place outweigh it on the scale of human needs. Never- 
theless, the remorseless attrition of our recreational freedoms through 
a multitude of these public programs determines the urgency that 
our public programs be geared to a prompt recapture of recreational 
and conservation losses. 

This was one of the creative purposes of Public Law 732, 79th Con- 
gress, known as the Coordination Act, much as this act needs strength- 
ening. 

In our opinion, the effectiveness of the Coordination Act of 1946 
has been seriously minimized by the Army-Interior joint land-acquisi- 
tion policy announced in 1953. We support, for instance, the conten- 
tion of the National Wildlife Federation and other conservation 
organizations that the effect of the joint policy is to deny to the public 
the enjoyment of recreational and conservation benefits that are possi- 
ble in a coordinated development plan for flood control and irrigation 
projects, while providing unearned benefits to reparian owners of 
contiguous property. 

The joint policy is an encouragement to private speculative ventures 
that can flow out of easements above the conservation pool. 

Revetment problems created by the joint policy are even more aggra- 
vating in their wasteful destruction of going conservation projects. 

And, according to some witnesses, there is no economy in securing 
flowage easements in place of acquisition of land in fee simple. Some- 
times it is more costly in the long run. 

It is our feeling that the joint.  land- -acquisition policy of 1953 should 
be so changed as to derive maximum benefits from coordinated plan- 
ning for water-development programs. This requires an abandon- 
ment of the flowage easement provisos, and the acquisition of all nec- 
essary lands in fee simple. 

It is our feeling, furthermore, that the proviso for reconveyance of 
surplus reservoir lands should be changed to enter these lands for 
development of conservation and recreational programs under coordi- 
nated planning. 

We appreciate the effort which your committee is making in review 
of this problem. I am particularly appreciative of the opportunity 





+ the 


land 
hese 
and- 
ig of 
hese 
rard 
1 the 
| too 
nent 
age- 


.vel- 
and 
| the 
tend 
here 
‘ams 
ver- 
ugh 
that 
onal 


‘on- 
oth- 


1946 
11S1- 
ten- 
tion 
iblie 


SS i - 
tion 


3 of 
ures 


oT A- 
cts. 
‘ing 
me- 


uld 
lan- 
lon- 
nec- 


> of 
for 


rdi- 


iew 
lity 


ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 337 


which you have given me to present these comments in behalf of the 
Wilder ness Soc lety. 

Mr. Cuvuvorr. Do you have any questions? 

Mr. Inprirz. No. 

Mr. Cuuporr. Any questions, Mr. Smith? 

Mr. Smiru. Just one. Primarily, the function of your society is 
more for recreational purposes, preservation of property, and for 
wilderness purposes; is that rig ht? 

Mr. Nave. We are devoted to the preservation of wilderness for its 
recreational aspects, recreational values, and for its scientific and 
spiritual values. 

Mr. Siri. In other words, would I be correct in concluding that in 
connection with the so-called joint land-acquisition policy, the ] = 
for which the engineers and the Government obtained the land, 
for the preservation of life and property, while your purpose goes 
beyond—to preserve the facilities for w ilderness purposes to its vari- 
ous members ? 

Mr. Navew. In this particular instance of the joint land-acquisition 
policy, our interest is not limited to the preservation of these areas 
as wilderness areas, for in many instances they are not wilderness. As 
I indicated in the earlier part of my statement, we are interested in the 
total conservation picture and we feel that development of lands for 
recreational purposes and conservation management is part of that 
total conservation picture. 

Mr. Smirn. Referring to page 2 of your statement, the third para- 
graph, where you said that you feel the policy should be changed to 
derive maximum benefits from coordinated planning for water 
development, would you explain that a little bit more? How does that 
tie in with your society and your thoughts ? 

Mr. Napet. It ties in with our interest in the total conservation pic- 
ture. The acquisition of lands for these water- oo programs 
provides the opportunity for development of these lands under the 
Coordination Act through studies by the Fish and Wildlife Service 
for conservation management. For instance, on the shallow parts of 
some of these reservoir areas there can be developed a program for 
migratory waterfowl. There is opportunity on the banks of some of 
these reservoirs for fishermen. There is opportunity in some of these 
shallow areas, in these reservoir areas, for planting of food that is 
necessary to waterfowl. 

Mr. Suir. I am talking right now about water. In the State 
of California water is our ‘biggest problem. We are talking about 
water from the standpoint of irrigation and living purposes. In other 
words, we have to get it apparently from up north and get it down 
south. That is the biggest problem we have in the State. We appar- 
ently won’t have water to drink or take a bath in in 20 years. In the 
water development you are talking about, if you take fee and more 
land you have a larger possibility of places to fish, stock, and more 
recreational land for the people of America. Is that not what you 
have in mind? 

Mr. Napex. We feel that while we are taking this land for our real 
water needs, we can coordinate our planning so as to enlarge the 
benefits that can be derived from the acquisition of this land for 
reservoir purposes. In other words, while we are impounding water 
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for these very critical needs, we can also make the perimeter lands 
serve other purposes as well. 

Mr. SmirH. Do not get me wrong. I am, and have been, support- 
ing your program in California for years, but I want to be certain 
that this record shows that the purpose of all the wilderness people 
is that if we take more by fee, you will have more water with which 
to stock, fish, boat, and have fun. They are different purposes. The 
engineers and the recreational people have two different purposes 
and I want the record to be clear on that when the report is read. 

Do you agree with me? 

Mr. Nave. Yes, but we feel that the engineers and the recreation 
people can work together. 

Mr. Smiru. If we take it in fee, then there will be more property 
and your organization will have a greater possibility of advancing 
its causes, than if we take it by easement ? 

Mr. Napvex. We will have an opportunity for the people of the coun- 
try to enjoy these benefits. 

Mr. Smiru. Just to be certain that we are talking about water, land, 
fun, and the pleasure of fishing—which I like very much—I want 
to make that clear. 

Thank you, Mr. Chairman. 

Mr. Cuuporr. Do you have any further questions? [No response. | 

Thank you, Mr. Nadel. 

We will now recall Gen. Emerson C. Itschner. 

General, I understand that you have a closing statement, or a 
further statement, to make before we proceed to ask you some ques- 
tions. You come up with this as a result of hearing other witnesses? 

General IrscHNeErR. Yes, sir. 


_Mr. Cuuporr. I would like you to complete that statement at this 
time before we ask any questions. 


FURTHER STATEMENT OF MAJ. GEN. EMERSON C. ITSCHNER, 
CHIEF, CORPS OF ENGINEERS, UNITED STATES ARMY 


General ItscHneEr. I would like to thank the chairman for the op- 
portunity he has granted us to express our views as to the effect of 
the current real-estate policy upon land acquisition practices in con- 
nection with reservoir projects. Let me assure you we would be pleased 
to furnish, upon request, any further information desired by the 
committee. 

I should like to take a few minutes to reemphasize and clarify a 
few points that my staff members and I perhaps stated inadequately 
in testimony before this committee. 

First. With regard to the administration and maintenance of reser- 
voir lands, you will recall that we testified that the current real estate 
policy was applied to some projects that had been started prior to the 
adoption of the policy, but not to projects already completed at that 
time. Obviously the force for administration and maintenance of 
those projects acquired under the old real estate acquisition policy 
will remain essentially constant. As new projects are completed and 
placed in operation, the total number of employees nationwide will 
increase, but the increase will be less under the new policy than it 
would have been under the old. The number of employees required 
to handle land management functions on a project acquired under the 
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new policy will be less than under the previous policy. The previous 
testimony of 75 percent less applies, however, only to the land manage- 
ment function on lands that are now covered with flowage easement 
as compared to fee. Personnel required to operate and maintain 
powerhouses, the dam proper, access areas, oa all other land still 
acquired in fee, and the reservoir itself, remain unchanged. This is 
by far the greatest part of the task of ‘operating and maintaining a 
reservoir. 

Second. I believe the committee is aware of the fact that land ob- 
tained under the old policy is retained in fee even though it would not 
have been acquired in fee under the new policy. 

Third. I want to assure you that while we believe the acquisition 
of the minimum title interest that meets project requirements, gener- 
ally a flowage easement above the 5-year flood line, is all that should 
be acquired by the Government, we shall always be alert to recommend 
to the Secretary of the Army that fee title be taken whenever and 
wherever project requirements make the deviation from policy desir- 
able. 

Fourth. I would like to point out that the analysis of the data fur- 
nished by my office in response to the committee’s letter of April 13, 
1957, which was made by the committee staff compares the appraised 

value of the fee of the land in which an easement was acquired to the 
actual cost of the easements. The costs of the easements exceeded the 
appraised value of the easements by 31 percent ($2,308,672 versus 
$1,762,094). The appraised value of the fee to the land in which ease- 
ments were acquired is $2,932,719. It must be assumed that if fee had 
been acquired it too would have cost 31 percent more than the ap- 
praised value. Increasing the fee appraisals ($2,932,719) by 31 per- 
cent gives $3,841,862. Comparing $2,308,672 (cost of easements) with 
$3,841,862 indicates that at these 9 projects easements cost 60 percent 
of what fee to the same land would have cost. 

Fifth. A large share of the revenues from leases and concessions 
on a typical project are derived from cone essionaires operating at 
access areas. These access areas are procured under the current real 
estate policy in the same manner as under the old. The revenues re- 
ceived by the United States from the entire leasing program are more 
than adequi ite to cover the costs of administering and maintaining the 
reservoir lands. However, revenues obtained from the lands under 
discussion by this committee—lands obtained in fee under the old 
policy but covered by easement under the new—are small. Some of 
these lands would be turned over to States or their political sub- 
divisions for operation, and there would be no costs nor revenues in- 
volved. For the remainder, the cost of administration and mainte- 
nance on an average would exceed the small revenues that could be ob- 
tained from them. 

Sixth. I consider the current real-estate policy entirely satisfactory, 
so long as flexibility is retained in applying it. For example, we some- 
times acquire fee up to the level of the 5-year flood in a dry reservoir 
in lieu of easements, without regard to any apparent small difference 
in costs, as a protection to landowners who may not realize that after 
1 or 2 floods their land will be so covered with sediment and debris 
as to almost valueless. 

Seventh. I consider it highly desirable that all land along reservoirs 
or waterways held in fee by the United States and controlled by the 
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Corps of Engineers be made available for recreational and fish and 
wildlife pur pores when desired for such purposes and when it will not 
interfere vee the operation of the project. On the other hand, I 
consider it improper to acquire land in fee if an easement will suffice 
for aifeed purposes. I consider it improper to acquire any interest 
in land solely for recreational (other than access to the w ater) or fish 
and wildlife purposes unless we are specifically directed to do so by 
legislation. The Flood Control Act of 1944 does not permit the 
acquisition of land, or interests therein, in excess of that required 
for project purposes. If the drafters of that act had intended that 
all reservoir lands be obtained in fee, there would have been no neces- 
sity for providing that ready access to the reservoir surface be main- 
tained for public use, because such access would have been available 
automatically with all land held in fee by the Government. I believe 

that if the Congress at that time had intended that a more expensive 
estate be acquired in land needed for project purposes so as to provide 
land for recreational or fish and wildlife development, the act would 
have so stated. To this day, legislation has not been enacted which 
would accomplish this purpose. 

Eighth. The need for clarification on this matter has been recog- 
nized, and shortly after my appointment as Chief of Engineers I spoke 
before the Arkansas Basin Development Association, stating: 

I believe that there is a need for legislation which will clarify how far the 
Federal Government should go with respect to including recreation as one of 
the purposes to be served by its water resource development projects. * * * 
This legislation might well be expanded to include recreation as an authorized 
project purpose which can be evaluated in justification of projects. It seems 
proper that the Federal Government preserve and make available the basic 
recreational potentiality. State and local governments, on the other hand, should 
be responsible for the cost of specific recreational improvements in the reservoir 
area, such as picnic and sanitary facilities; the management of public recrea- 
tional uses, and should furnish any necessary water rights which might be 

required to maintain reservoir pools for recreational use. 

Furthermore, I soon initiated action with the Secretary of the Army 
for the purpose of proposing legislation that would clarify the extent 
to which the United States should provide recreational and fish and 
wildlife facilities at reservoirs built by the Corps of Engineers. The 
subject is now under discussion with the Secretary. 

Ninth. By far the greatest part of the recreational values of a reser- 
voir can be realized under our current policy by providing access areas. 
These areas should be adequate to meet the estimated needs of a rapidly 
increasing population for the normal life of the project. If they are 
adequate, the intervening areas over which easements are now ob- 
tained could serve only a limited purpose if they were obtained in fee. 
For instance, a part of them could be used for Boy Scout camps and 
similar excellent uses. On the other hand, many of these lands if left 
under private ownership will be developed for resorts and private 
recreational purposes, with summer cottages above the easement line. 
Thus, both public and private recreation is fostered, and the total 
amount of recreational benefit is greater than would be the case with 
all Federal ownership. Local tax rolls are increased and a greater 
regional economy ensues. 

There follows a table listing access points which have been approv ed 
for acquisition for seven selected reservoirs to which the revised joint 
policy of land acquisition applies in whole or in part. You will note 








and 
| not 
id, I 
iffice 
erest 
fish 
0 by 
the 
lired 
that 
eces- 
1ain- 
lable 
lieve 
Isive 
vide 
ould 


hich 


cog- 
poke 


r the 


ne of 
; * + 


rized 
eems 
basic 
10uld 
rvoir 
crea- 
it be 


rmy 
‘tent 
and 


The 


‘ser- 
reas. 
idly 
are 
ob- 
fee. 
and 
left 
vate 
line. 
otal 
vith 
ater 


yved 
oint 
note 


ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 34] 


from these data that the fee acreage of land available for public access 
and use is considerable even under the revised policy : 


ivailable access areas at selected Corps of Engineer projects 


Largest | Smallest | Average 
area in | area in acreage 
acres 


| Number 
Project } access 


| Fort Gaines Reservoir. .__. 1, 500 150 | 
| Jim Woodruff Reservoir -....--- ‘ 6, 600 | 560 | 
| Buford Reservoir- - ma om ae aa j 2, 600 141 | 
| Demopolis Reservoir __........---- ee 618 | 178 | 
| Table Rock Reservoir euatdebal : 1, 520 205 | 
§ | Toronto Reservoir. co S 510 | 170 
LMVD | Ferrell’s Bridge Reservoir..........-- 779 | 210 


| 


| 
points acreage acres 

=| 

| 


Notes.—(a) All acreages are above normal or conservation pool; (6) Part of listed acreages also used for 
operational purposes; (c) Variation in number of access points and acreage primarily due to: 1. Terrain 
characteristics—relative steepness and suitability for various intended uses. 2. Project characteristics— 
area of pool, differences in elevation of conservation pool, 5-year frequency and project design flood levels, 
accessibility, ecology, ete. 3. Demand of locality—population, road net, other facilities available, etc, 


Mr. Knox. I have one question on the table. 

Let us use Fort Gaines, for example. General, the number of access 
points are 18? 

General Irscuner. Yes, sir. 

Mr. Knox. Your total fee amounts to a total acreage of 1,500 acres, 
is that correct ? 

General Irscuner. Yes, sir. 

Mr. Kwox. The largest area in acres is 150. Does that 150 acres 
have 1 access point? 

Mr. Knox. Then the smallest areas are in 25-acre plots? 

General IrscHner. Yes, sir. 

General Irscuner. The smallest area for 1 is 25 acres. 

The average of access areas is 83 acres. 

Mr. Knox. Thank you. 

General Irscuner. You will notice if you multiply 83 by 18 it gives 
you approximately 1,500 acres. 

My 10th point pertains to the corps policy of keeping the public 
generally and wildlife interests in particular fully informed as to 
what we are planning and what our policies are. It is significant that 
I never had a complaint on this saga! I would certainly act quickly 
to correct any alleged deficiencies. Official notices are published in 
the Federal Register; hearings are ‘held for each project, and they are 
well attended by fish and wildlife and recreational interests. The ex- 
tensive and competent Washington representation of these interests 
have their ears to the ground and quickly disseminate information to 
all corners of the country. as you probably know from reading some 
of their publications, as I have. Any claim that the corps has not 
informed these interests about its real-estate policies is pure fabrica- 
tion and I doubt if there has been any such allegation by any in- 
formed person. 

My last point is that there have been many statements in this 
session’s Congressional Record expressing concern over the large hold- 
ings of real estate by the Federal Government. The corps is appre- 
ciative of this concern, and is trying to hold its acquisitions to a mini- 
mum, both with respect to area and estate. 

In summary, I believe our real-estate policy is sound under the law, 
and that legislation is urgently needed to clarify the will of Congress 
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as to the obligation of the Government to provide lands, or higher 
estate in lands, solely for recreational and fish and wildlife purposes. 

Mr. Cuuporr. Thank you, General. 

General, I have one question to ask you before counsel resumes ques- 
tioning. 

I do not believe you were here, but in the course of testimony, one 
of the witnesses advised us that the Interior Department had drawn 
up legislation to take care of some of these difficulties with the land- 
acquisition policy and recreational problem, and that the governors 
of the 48 States had approved this amendment or amendments and 
they were presently in the hands of the Bureau of the Budget. I was 
quite surprised by this because all of the witnesses, both from your 
Office and from the Interior Department, had not told us anything 
about these amendments. I thought if the 48 governors had a chance 
to look at them and approve them, and they were over in the Budget 
Bureau, we should be notified of such an amendment. To date, we 
have not received the amendments, and I understand we requested them 
from the Interior Department. 

Do you know anything about that ? 

General Persons. I attended a meeting in the Bureau of the Budget 
a week or two ago with representation from the Departments of the In- 
terior, Agriculture, and Army to discuss the proposed legislation. 

The matter is still under discussion. There are to be meetings at 
staff level held in the very near future to attempt to arrive at a meeting 
of minds of all of the Federal agencies affected by the legislation, so 
that the matter is under active consideration but no conclusions have 
been reached. 

Mr. Cuvuporr. That is all we can find out; that is, that it is under 
active consideration. 

General Persons. That is right, sir. 

Mr. Cuuporr. Do you not think the amendments have to come to the 
Congress for final passage if they are to be adopted and the Congress 
ought to know something about them? We ought to have an oppor- 
tunity tc study them. I am not blaming you, but do you not think 

t would be well to send those amendments to the committee forthwith 
so that we can have them and maybe put them in our report and say, 
“These are the amendments that the Interior Department feels should 
be made law and, further, these amendments have been approved by 
the 48 governors of the 48 States” ? 

General Persons. That was the purpose, we were told, for which 
the Bureau of the Budget called a meeting, to arrive at a suggested 
piece of legislation which is concurred in by the different Federal 
agencies or to provide Congress with information as to any divergent 
views that might exist among the agencies. 

Mr. Cuuporr. Do you have a copy of those amendments? 

General Persons. No, sir; I do not. 

Mr. Cuuporr. Do you know who has them ? 

General Persons. The Bureau of the Budget has the legislation at 
the present time. 

Mr. Cuuporr. You do not have anything in your records concern- 
ing the amendment that the 48 governors approved ? 

General Persons. We have a copy of the proposed legislation and 
we are told that the 48 States 

Mr. Cuuporr. There is nothing supersecret about it ? 
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General Persons. Nothing, sir. 

Mr. Cuvporr. I wonder if you could see if we could get a copy of 
it? We have been trying to get a copy of it for about 10 days. 

General Irscuner. We can get it for you this afternoon. 

Mr. Crruporr. I do not see any reason why we do not have it. 

General Irscuner. No, sir. 

Mr. Cuuporr. We may have some ideas on that legislation our- 
selves. This committee and, of course, the proper committees of 
Congress—I suppose that would be the Public Works Committee— 
may have some ideas on it. 

General IrscHNER. We will get you a copy. 

Mr. Smirn. Along that line, am I correct in assuming that these 
are not particular recommendations that you have agreed on as yet? 

General Persons. That is correct. 

Mr. Smirn. They are in the formative stage ? 

General Irscuner. That is correct. 

Mr. Smiru. Did they actually see it or did some governor just 
bring it up? 

Mr. Cuuporr. I am only basing my statement on hearsay, Mr. Smith. 
One of the witnesses testified that the Interior Department had drawn 
up a set of amendments to the present public law, the Coordination 
Act, and it had been sent to the 48 governors of the 48 States and all 
of the 48 governors had approved the amendments to the Coordina- 
tion Act, which is part of our study today. 

In commenting on that, I said I did not know, or could not imagine, 
an amendment of this kind since the Assistant Secretary of Interior, 
Mr. Aandahl, did not tell us about it. We requested copies of those 
amendments and I presume there were a lot of copies. If they went 
out to the 48 States, there should besome 50 or 60 copies. We have 
not been able to get them to date and there is no reason in the world 
we should not have them. 

Mr. Siru. I got the impression from my State that they did not 
see any amendments. We got a resolution from the legislature to go 
ahead and do everything we can for the benefit of wilderness and 
wildlife. I do not think the governors actually saw the amendments. 
I think they got something that suggested whether they would like to 
do this or that, and asked if the Government would go ahead and take 
more property for recreation. 

Mr. Cuuporr. According to witnesses, they are amendments to the 
Coordination Act, and whatever they are I think we ought to have 
them. 


Mr. Smiru. I agree with you on that. 

(Subsequently, the Assistant Director of the Bureau of the Budget 
transmitted to the subcommittee a copy of the draft bill, as pre- 
pared and transmitted to the governors of the several States by the 
Department of the Interior, to amend the Coordination Act of 1946. 
The draft bill is exhibit 9A in the appendix. 

(These amendments were introduced in the 85th Cong., 1st sess., as 
bills H. R. 8631, by Congressman Lee Metcalf, on July 10, 1957, and 
H. R. 8747, by Congressman Henry S. Reuss, on July 16, 1957.) 

Mr. Cuvuporr. Do you have any questions, Mr. Indritz? 

Mr. Inprirz. General, in your closing statement, you indicated that 
the 75 percent less number of employees required for land manage- 
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ment functions applies only to a small proportion of the task of op- 
erating and maintaining a reservoir. 

Can you tell us what proportion of that task the 75 percent applies 
to? 

General Irscuner. It varies a great deal from reservoir to reservoir, 
particularly in cases where you have a power function. In other 
words, a powerhouse requires most of the personnel at a project. 

Mr. Inprirz. Would it range from 1 to 5 percent, or 1 to 10 percent? 

General Irscuner. I would imagine it would range from 1 percent 
o, perhaps, as high as 25 percent. 

Mr. Inprirz. You also stated in your second point that land _ob- 
tained under the old policy is retained in fee. Could you tell us how 
much land which has been obtained under the old policy has been 
reconveyed to the owners pursuant to the revestment bills which have 
been enacted to eliminate the discrimination between landowners in 
projects where the policy was applied when the land acquisition policy 
was partially completed / 

General Irscuner. There have been several bills introduced which 
would have revested lands at some of the reservoirs. There have been 
two public laws enacted, both in 1955, which revested real estate. One 
applies to Jim Woodruff Dam and the other to Demopolis Dam. At 
Jim Woodruff the number of acres made available for reconveyance 
was 12,177.85 and withdrawn out of that by another law, Public Law 
98, for official wildlife purposes was 4,790 acres, leaving a net avail- 
able for reconveyance of 7,387.85 acres. Of those acres, 1,100.62 have 
been reconveyed to the former owners to date, and 6 142.22 acres have 
been applied for, for reconveyance by the owners and those acres are 
in the process of reconveyance. Similar data for Demopolis is: The 
total amount made available for reconveyance is 10,719.13 acres, of 
which the former owners will not request reconveyance of 2,572.86. 
6,791.21 acres have been reconveyed to former owners to date and 
1,355.06 acres are in the process of reconveyance. 

Mr. Inprirz. General, have there not been a number of other bills in- 
troduced to deal with the discrimination between landowners at other 
projects ? 

General Irscuner. Yes, sir. There have been a number of other bills 
introduced and a number of them are pending right now. I could 
give you the numbers of them, but perhaps it will be better to give 
you the number of bills introduced for each of the different reservoirs, 
whichever way you would like. 

Mr. Inprrrz. Could we have a list of bills that have been introduced 
for each of the reservoirs ? 

General Irscuner. Yes, sir. 

Would you like me to insert that ? 

Mr. Cuvuporr. We can put it in the record. It is just statistics, and 
I do not think there is any question of their correctness. 

General Irscuner. There has been a good number of them. 
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(The material referred to follows :) 


List of laws enacted, and bills now pending, for reconveyance of land 





Project Reconveyance 
A ' 
Past legislation (84th Cong.): 
P. L. 300 2 Jim Woodruff Dam and Reservoir__..-.| To former owners. 
P. L. 312 .| Demopolis Lock and Dam. | Do, 
Pending legislation (85th Cong.): } 
H. R. 1156... Garza-Little Elm ; LM Do. 
H. R. 3076-_.. Texarkana | Do. 
H. R. 2709 do i. | ToW. M.and J. F. Fricks. 
H. R. 3308... do > , | To Ed Robb. 
H. R. 3840__. Grapevine | To former owners. 
H. R. 4284 Buford Do. 
H. R. 5616__. Tenkiller Ferry ._- .._.| To George C. and Ellen J. 
Stratton. 
H. R. 7001 San Angelo ! To former owners. 
S. 497___. Omnibus Rivers and Harbors and Flood Reconveyance to former 
Control bill. Sees. 206 and 210 cover owners. 


Grane Garza-Little Elm, Belton, 
and Benbrook projects, Fort Worth 


District. 
8. 1003 Albeni Falls a To former owners. 
S. 1246 Clark Hill! _. Do. 


1 Listed by corps on Jan. 25, 1954, as projects to which the joint policy was not applicable. Reservoir 
land acquisition completed at both San Angelo and Clark Hill Reservoirs before adoption of joint policy. 


Mr. Inprivz. Is it not therefore probable that, when Congress will 
be dealing with this problem of discrimination resulting from the 
application of the policy at projects where the land acquisition was 
partially completed, that a considerable acreage of land obtained in 
fee will be returned to the owners ? 

General Irscuner. It is quite possible that there would be a con- 
siderable acreage. Actually, it is interesting to note that one bill was 
introduced for the Clark Hill Dam project for which the real estate 
was obtained under the old policy. 

Mr. Inxprirz. Have most of the other bills been for lands obtained 
under the old policy when the new policy was applied to that project 

General Irscuner. Yes, all of the rest of them are for projects for 
which the real estate was obtained at the time of the changeover to 
the new one. 

Mr. Ixprirz. How about Buford Dam? 

General Irscuner. It is our understanding that the acquisition at 
Buford Dam was under the new policy. Buford is under the new 
policy and there was legislation introduced, not passed yet, which 
would reconvey land to the former owners at that project. 

Mr. Inprirz. General, in your fourth point, you discussed the cost 
of easement when compared to the cost of fee, and stated that there 
ought to be an increase of the fee appraisals by 31 percent in order 
to reflect accurately = relative costs of the easement and fee. 

General Irscuner. I did not quite say “accurately” because I ap- 
preciate that it is just an estimate, but I realize that what I gave you 
is just one method of escalating the actual cost from the appraised 
value. One method of doing it w vould be to assume that such escalation 
would be about the same for fee- acquired land as it would be for ease- 
ment land. That is what we did in this case. 

Mr. Inprrrz. Is that assumption based upon the use of cost figures 
for different lands? That is, are the lands acquired in fee in some 
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cases considerably different in topographical location than those ac- 
quired in easement ? 

General Irscuner. Yes, that is true, because we cannot give it for 
the same land because we have not actually acquired it, you see. 

Mr. Inprrrz. It was the purpose of the committee st: aff study, in 
comparing the appraised value of the fee of the land in which an 
easement was acquired, with the actual cost of the easement for the 
same land, to eliminate the possible differences which might result 
from the land being in different topographical locations. 

Therefore, would you think that that method is less accurate than 
the method that you propose ? 

General Irscuner. Yes, I do. I think you have to consider the 
fact that when you acquire land by condemnation, as you do in some 
of the cases, that the result is going to be that the cost of that land 
is actually greater than the appraised value. That has been our ex- 
perience throughout and I am sure it would apply in these cases, 
The method that you used did not take that into account. I think 
that you are comparing‘apples and oranges, in effect. You would 
have to make a fair comparison of the two. 

Now, I am quite aware of the fact that the comparison we made 
is a hypothetical one. In other words, we have assumed the in- 
crease in cost, because the same factors are present, would be about 
the same for fee acquisitions as for easements. It may be wrong, 
but other comparisons that we made indicate that the escalation of 
the actual costs paid for fee is about in that order. In fact, I can 
show you some figures from these same tables that we prepared for 
the committee that would indicate that the increase, instead of being 
31 percent, is 64 percent, depending on how you look at it. All I am 
really saying is that the escalation is in the area of 31 percent. I 
think that is a conservative figure. 

Mr. Inprirz. The two methods are different, then, in that the 
committee staff approach did not take into account the increase re- 
sulting in condemnation cases, whereas your method does not take that 
into account, the differences in location of lands; is that a fair state- 
ment? 

General Irscuner. That is correct. I would like to amplify on 
that a little bit though. The committee took into account, to a cer- 
tain extent at least, only the actual cost of lands that have already 
been acquired, and those lands do not include the condemnation 
eases. Of course, the cases that are closed without condemnation, the 
actual cost is very close to the appraised value, but as soon as you 
include the condemnation cases, then the amount increases a great 
deal. You did include some condemnation cases, but the ones that 
you included were the ones that have been settled largely by stipula- 
tion. 

Mr. Inprrrz. General Itschner, if I might interrupt, we did include 
both condemnation and purchase for all lands which had been ac- 
quired in easement. The only figures that we eliminated were the 
fee appraisals of those lands which had not yet been acquired in 
easement. In other words, we used the figures for all of the lands 
which had been acquired, irrespective of the method of acquisition, 
whether by purchase or by condemnation. 

General Irscuner. To go back to this large table which we fur- 
nished you, it might be fairer to say that the relative actual cost for 
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fee acquired land, as compared to the appraised value for that land, is 
in the ratio of 113 to 69, which would represent a 164 percent increase. 
Now the fallacy in that is that the $68-per-acre figure is the overall 
appraised value for fee acquisition, but we recognize that perhaps 
that would not be a fair conrparison because the $113 per acre is the 
cost of land actually obtained, whereas the $69 per acre includes that 
land but it also includes some that has not yet been obtained. So, 
I did not use those figures. 

I think maybe that would be the fairest comparison of all. That 
is 164 percent or 64 percent increase. All I am saying is that it 
should be at least 31 percent, which is our actual experience on ease- 
ments. 

Mr. Inprrrz. Is your 164 percent for fee to be compared to the 152 
percent increase in the easement column that you indicated in your 
previous testimony before this subcommittee ¢ 

General IrscHner. Yes, that is right. 

Mr. Inprrrz. Is it then fair to say that regardless of the defects in 
either computation of what is admittedly a very difficult financial 
estimate, that the subcommittee staff figure came to 73.39 percent 
and your figure comes to approximately 60 percent ? 

General Irscuner. That is correct, and | think that our 60 percent, 
based on experience elsewhere, and even in this case, is a fairer pic- 
ture that the other. 

Mr. Inprrrz. Could you tell us the amount of revenues derived by 
the United States from the leasing program ¢ 

General Irscuner. Yes, sir; T can. 

Mr. Inprirz. You can supply it for the record later, if you wish. 

General Irscuner. If you would prefer, I can give it to you right 
now. 

In fiscal year 1956, we received $1,963,301 total in revenue from 
our leasing program from reservoirs throughout the country. Of 
that, 75 percent goes back to the States concerned, or $1,472,476. 

Would you like more information? I can give it to you for the 
years prior tothat. Last year was the largest year. 

Mr. Inprirz. If you have more information, you can supply it for 
the record. 

General Irscuner. [ can give it to you right now for fiscal years 
1953-56, but it was less in the earlier years; not too much less. 

Mr. Inprirz. I will go ahead with other questions, but if you have 
that data you can supply it later. 

Mr. Knox. If you want it, let us put it in. It will only take a 
couple of minutes. 

General Irscuner. In fiscal year 1953 the amount collected was 
$1,318,513. In fiscal year 1954 it was $1,404,193; fiscal year 1955, it 
was $1, 586,466, and in fiscal year 1956, as I stated earlier, it is 
$1,963,301. 

Mr. Inprirz. I recollect, as to the reduction in tax revenues re- 
sulting from the acquisition of lands between 1939 and 1947, accord- 
ing to a study by the Corps of Engineers, that the total amount of 
annual tax revenue lost to the States and local governing bodies was 
approximately $131,000. 

If I understand your figures correctly, the 75 percent of lease 
revenues that you mention “which are paid to the States would far 
outweigh the loss in tax revenues. Is that true? 
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General Irscuner. That is true, if the amount of tax loss was 
$132,000 at this time. The study that was completed in 1947 showed 
that the tax loss at that time was $132,000 per year on 16 civil works 
projects which were acquired during the period 1939-47. 

If we were to assume that the loss today is at the same rate as it 
yas in 1947 for those 16 projects, considering that we have 168 projects 
teliany; just on a purely proportional basis the tax loss would be 
$1,400,000. We have not made a study as to how much the tax loss is 
today, but with our increased values I feel quite certain that the tax 
losses are substantially greater than $1,400,000. 

It is quite obvious that the amount received by the States is not 
sufficient to pay for the tax losses. On the other hand, there is a 
compensating factor, and that is that the values of lands around these 
reservoirs in private ownership has increased very greatly in some 
cases, and so we feel that the total revenue derived by the States, 
due to the two causes—one, our 75-percent payment ; and two, the 
increase in land values—far more than outweigh the loss in taxes due 
to the loss of these lands. 

Mr. Cuuporr. Of course, General, there is another factor, too— 
that people get a chance to use the recreational facilities. Of course, 
you cannot measure that in dollars and cents. 

General Irscuner. That is correct, sir. 

Mr. Inprrrz. General, in your statement under point 7, you said : 

The Flood Control Act of 1944 does not permit the acquisition of land or inter- 
ests therein in excess of that required for project purposes 
and you then go on to indicate that the drafters of the act had not 
intended that all reservoir lands be obtained in fee. 

Do you mean by that to indicate that the acquisition of lands under 
the old policy, prior to 1953, where you obtained lands in fee up to 
the project flood line, was unlawful ? 

General Irscuner. No; I did not. It is perfectly legal, but it is 
not required that it be obtained in fee. 

Mr. Inprirz. But you do use the words that you “consider it im- 
proper.” 

General ItscHner. Yes. 

Mr. Inprrrz. “To acquire land in fee.” 

General Ivscuner. In using the word “improper,” I did not mean 
to imply that it would be illegal. I think it would be improper. I 
think it is not intended that it all be obtained in fee under the Flood 
Control Act of 1944. 

Mr. Inprrrz. Is it your position that the act of 1944 does permit you 
to acquire land in fee, if it is decided to acquire land in fee ? 

General Irscuner. Yes. I think it certainly is entirely proper and 
legal to obtain land in fee under the Flood Control Act of 1944. I 
think it was not intended by that act that all land that is required for 
project purposes be obts Lined in fee. 

Mr. Inprirz. You quoted in your eighth point from a speech that 
you had made before the Arkansas Basin Development Association, 
and you said: 

It seems proper that the Federal Government preserve and make available 
the basic recreational potentiality. 

You had previously testified that when lands are obtained in ease- 
ment between the 5-year line and the project flood-control line that 
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the recreational potentiality of that land is not available to the Corps 
of Engineers for public recreational purposes. 

General Irscuner. That is correct. 

Mr. Inprirz. In that regard, is not the new policy inconsistent with 
your statement that “It seems proper that the F ederal Government 
preserve and make available the basic recreational potentiality ?” 

General Irsctiner. I believe that you can make available the basic 
recreational potentiality by application of the new real-estate policy, 
if it is properly executed. By “the basic recreational potentiality,” 
I meant the use of the surface of the reservoir by people for recrea- 
tional purposes, and also the provision of adequate access to that 
surface, taking care of all the people that likely will use the reservoir 
during the life of the project, which we assume is 50 years for all 
economic analysis purposes. 

Mr. Invrrrz. But will you agree that there is a basic recreational 
potentiality on the lands between the 5-year line and the project 
flood-control line ? 

General Irscriner. There is some; yes. I think relative to the 
access areas and the surface of the water itself, it is extremely minor. 
In some cases there may be none; in other cases there is some. 

Mr. Inprirz. At the conclusion of our first d: ty of hearings, when you 
previously testified before the subcommittee, I had asked whether you 
could provide the subcommittee with a list of the dams where the 5-year 
line and the conservation-pool level are the same. 

General IrscuNner. Yes. 

Mr. Inprrrz. You indicated that we would be supplied with that 
list, and I then asked you whether, under the new policy, at that type 
of project, easements extend practically to the waterline, or at least the 
conservation-pool line, and you answered that they do. In his memo- 
randum to the Assistant Secretary of the Army, dated April 21, 1955, 
your predecessor, General Sturgis, was discussing a proposal that 
landowners be allowed to have direct access to the waters adjacent to 
their property, and he replied in paragraph 2 (a) of that memorandum 
that, and I quote : 


There is a legal responsibility to provide ready access to and exit from water 

areas along the shores of reservoirs for the use of the general public without 
charge. This condition can only be met through Federal ownership of the land 
immediately adjacent to the normal pool level. 
Te then went on to say that: 
It has been objected to by some private interests on the ground that adjacent 
ownership should have the right of exclusive access to the waters adjacent to 
their property. This principle is considered directly contrary to law. 

Now, do you consider that his views are correct ? 

General Irscuner. I consider that his statement that there should 
be a perimeter around all reservoirs owned in fee is correct. 

Mr. Inprirz. Now, where the 5-year line and the conservation-pool 
line are identical, and the easements run right down to the waterline 
under the new policy, is not the new policy at least defective, if not 
illegal, in failing to provide a fee perimeter for that type of situation ? 

General Irscirner. The new policy gives two alternatives for a de- 
termination of the taking line. One is the 5-year frequency line. 

Mr. Inpritrz. Has the corps been following the 5-year frequency 
line? 
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General Irscuner. Yes; and the other is a line 300 feet horizontally 
from the conservation pool. 

Mr. Inprrrz. Has the 300-foot line been followed by the corps im 
those cases ? 

General Irscuner. No. I can really answer this question very 
quickly. I believe that in the case of Jim Woodruff Lock and Dam and 
Demopolis Lock and Dam, which are 2 of the 3 cases where we did ac- 
quire to a 5-year frequency line, even though the 5-year frequency line 
is essentially the same as the pool elevation, that we would have done 
better to have acquired 300 feet horizontally, and it is our intention 
in the future to obtain land 300 feet horizontally in cases like that. 

In cases like Albeni Falls—you will notice that I did not include 
that project in the consideration. That is a different case; the reason 
being that the Federal Government created nothing there that was 
not there before. They had a beautiful lake there, and I think in that 
case I would still recommend applying the 5-year flood criterion, which 
means we would not have acquired a fee title above the pool level. 

But, generally speaking, I think we should apply the alternative for 
300-feet horizontal fee acquisition in cases where the 5-year flood line 
is substantially the same as the pool elevation. 

Mr. Inprirz. You say “substantially the same.” 

General Irscuner. Yes. 

Mr. Inprirz. How much of a difference would there be before you 
think the 300-foot line should be applied ¢ 

General Irscuner. I would have to see what the nature of the ter- 
rain was, and the state of development, before I would like to even 
hazard a guess on that. Leave out the word “substantially,” and we 
might even apply it in other situations, if it is to the best interests of 
the Government, as we see it. 

Mr. Inprirz. I recognize that you would certainly want to discuss 
this with your staff and consider it at some length, but could you 
hazard a guess as to whether it should be 10 feet ? 

Genera! Irscuner. No; it would not be 10 feet. 

Mr. Inpritrz. Twenty feet ; 50 feet ? 

General Irscuner. You mean vertically ? 

Mr. Inprirz. No; horizontally. In order to establish a perimeter, 
you would have to consider the horizontal distance that the 5-year 
flood line would provide. Ifthe 5-year flood line provides a horizontal 
distance of 5 feet, would that be sufficient in your opinion? Should it 
be 20 feet, 50 feet, 100 feet before you apply the 300-foot criterion ? 

General Irscu:ner. I would have to look at the terrain to see; there 
are problems of sloughing of a bank, which we want to try to avoid, 
and things of that sort. 

Mr. Inprirz. Would you also want to consider the extent to which 
the perimeter zone would provide recreation potentiality ? 

General Irscuner. Certainly we would consider that. I think that 
the best answer probably would be a vertical one, and that is that, 
if the 5-year flood line was about 5 feet higher than the conservation 
pool level, we would certainly in that case apply the 5-year flood cri- 
terion, rather than 300 feet horizontally. If it is less than that, we 
might use the 300-foot horizontal alternative. 

Mr. Inprirz. You say if the vertical line between the conserva- 
tion pool and the 5-year line were 5 feet, you would use the 5-year 
flood line ? 
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General Ivscunerr. This is a very tentative answer. I do not want 
to be held to it later. In fact, I would have to say I do not know 
what we would do. We will handle the case when it comes up. 

Mr. Inprirz. I have a copy of a letter dated January 24, 1956, 
written by W. H. Powers, colonel, Corps of Engineers, Chief, Opera- 
tions Division, Civil Works, addressed to Mr. A. Z. Nelson, forest 
economist, National Lumber Manufacturers Association, in which 
occurs the following statement: 

In most reservoir areas, and particularly in multiple-purpose reservoir areas, 
the forest land bordering the normal pool consists of a narrow ribbon of land 
which does not lend itself to sustained yield forest management but is extremely 

valuable for scenic protection, public park recreation use, and wildlife manage- 
ment. These lands are administered under approved master plans which are 
prepared in cooperation with interested Federal, State, and local agencies. State 
and local governmental agencies are encouraged to develop and manage reser- 
voir lands and water for public park recreation use and fish and wildlife man- 
agement. 

My question is: If you acquire the fee to the 5-year flood line, which, 
for example, is 5-feet above the conservation pool and may have a 
horizontal distance of perhaps 25 feet, how could you possibly, in 
such situation, protect the extremely valuable scenic use, the public 
park recreation use, and wildlife management, which is mentioned 
in Colonel Powers’ letter ? 

Mr. Knox. Would you yield at that point, off the record, please ¢ 

Mr. Inprrrz. Yes, sir. 

(Discussion off the record. ) 

General Irscuner. Would you mind repeating the question ? 

Mr. Smirn. Let the reporter read bhiensdetieet: 

(The question was read by the re ae ) 

General Irscuner. Twenty-five feet horizont: uly is not a great deal 
of perimeter to provide for much scenic beauty, but, on the other hand, 
a fringe of trees along a reservoir would be certainly very desirable, 
and I could conceive of a case where it might very well be within 
the 25 feet. 

On the other hand, a large distance back from the water would be 
more desirable from the scenic viewpoint. There is no question about 
that. 

Mr. Inprrrz. Would it be possible that, on consideration of this 
matter, the corps might come to the conclusion that it ought to acquire 
either horizontal distance of 300 feet or the 5-year line, whichever 
results in the acquisition of more land rather than less land ? 

General Irscuner. No. We would never come to that decision. 

I assume the question was a general question, not this particular 
case; is that right ? 

Mr. Inprirz. It was a general question of the application of the 
policy, which says, as I read the policy statement, that you are to 
acquire fee lands on a 300-foot horizontal level, except in unusual cases 
where the 5-year flood line may be used. It is my understanding, 
however, that the corps has been using the 5-year flood line pretty 
generally. 

General Irscuner. That is correct, sir. We would in the future use 
the 300-foot criterion only in cases where the conservation pool level 
is substantially the same as the 5-year flood line. 
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Mr. Invrirz. You indicated that a 25-foot horizontal strip might be 
adequate. How can you enter into the approved master plan with 
such a narrow perimeter ¢ 

General IrscuNner. We do have access areas, too, of course, which 
are designed entirely for access and recreational purposes. 

Mr. Inprirz. But if the land had been acquired under the old policy, 
you could enter into these master planning agreements for both recrea- 
tion and fish and wildlife purposes all around the reservoir rather than 
just at an isolated access area. 

General Irscuner. That is correct. But there is also enough land 
to make the preparation and coordination of a general plan desirable. 

Mr. Inprirz. How far apart are the access areas ? 

General Irscuner. They vary a great deal. We made a survey to 
see just how far apart we are acquiring them. “I think the general rule 
would be about 1 in every 5 miles, or something like that. Sometimes 
they are located close together—sometimes they will average every 3 
miles apart, but, generally speaking, about 5 miles apart. 

Of course, they are always selected areas; the most desirable areas 
along the reser voir for de velopment for recreational purposes. They 
are the little bays and promontories that are desirable for that type 
of use; consequently, they are not spaced evenly along the reservoirs. 
They are also space d to take advant: ige of access roi ads, and for service 
to the people who might use them. 

I have an example here of Table Rock Reservoir which is just being 
constructed at this time. There are 21 access points, and they average 
714 miles apart on each side of the reservoir. 

The area acquired in fee totals 1.520 acres, as compared to the total 
acreage acquired in fee for the entire project, which is something in 
excess of the water area, of 65,000 acres. In other words, 2.2 percent 
of the land acquired in fee is acquired for access purposes. The aver- 
age size of the access area is 72 acres. 

Mr. Inprirz. Do you select the access points on the basis of only the 
distance criterion ? 

General Irscunrr. No. We select access points from several 
standpoints. In the first place, we pick out the sites which we think 
are most desirable for public development, the most attractive places; 
the places with, perhaps, a small bay, to protect small boats, et cetera. 

See ondly, we consider the access roads to those sites, so as to avoid 
the necessity of constructing a good deal of road. 

Third, we consider the location of communities along that reservoir 
perimeter. 

Fourth, we try to locate them not too far apart, so as to distribute 
the use of the reservoir surface. 

Those are the main considerations. We consider the presence of 
groves of trees and other things to make the sites attractive from a 
recreational standpoint. 

Mr. Inprivz. It is my recollection that at your previous appearance 
before the subcommittee you mentioned that the access areas are used 
primarily for parking areas, picnic areas, swimming, et cetera. 

General Irscuner. That is right; and launching boats. Conces- 
sionaires are often there to rent boats to people, et cetera. 

Mr. Inprrrz. Are the access areas used for fish and wildlife con- 
servation purposes ? 
General IrscHNER. 


No. 
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Mr. Inprirz. So that when you have a very narrow strip of land 
around the reservoir, the use of the access areas to provide the recrea- 
tion potential does not also include the use of the land surrounding 
the reservoir for fish and wildlife management plans with the States 
and loc al bodies ? g 

General Irscuner. That is true, sir. 

Mr. Inprrrz. You recollect that section 4 of the Flood Control Act 
evidences a congressional intention that the Secretary of the Army, 
through the Corps of Engineers, make leases and licenses for this 
pur pose. 

General Irscuner. That is correct; for land that is required for 
projec { purposes. 

Mr. Inprirz. If the lands up to the project line were acquired 
fee, they would be available for such leases and licenses? 

General Ivscuner. They certainly would. We would encourage the 
use for that purpose. 

Mr. Inprirz. What lands are available for such leases and licenses 
when you acquire project lands under the new policy? 

General Irscuner. There would be very little. It would depend 
upon the type of reservoir, the terrain, and the necessary real estate 
blocking-out procedures. There would be very little land available 
for those pur poses. 

Mr. Inprirz. So the net effect of the policy is to excise from the 
statute that provision dealing with leases and licenses ? 

General Irscuner. It reduces the availability of land for that pur- 
pose. 

Mr. Inprivz. Very substantially ? 

General Irscunrer. Yes. 

Mr. Inprrrz. General Itschner, have there been more access areas 
acquired because of the fact that, under the new policy, lands had been 
acquired in easement instead of fee and, therefore, that there were 
less fee lands available for recreation? Does this require more access 
areas to be provided in fee ? 

General ItscHnEer. No. We have not acquired more access areas 
under the new policy than under the old. 

Mr. Inprrvz. Would you have had to acquire the access areas if you 
had acquired the lands in fee as under the old policy ? 

General Irscuner. Yes; but not quite as much for any one access 
area. In other words, some of these access areas extend above, in 
part at least, the amount of real estate that would be acquired without 
=" access area. 

. Inprirz. So that you are now acquiring some areas for access 
ie seh above the 5-year line? 

General ItscHnER. Oh, yes. Not only above the 5-year line, but 
above the highest elevation that water will reach in the reservoir. 

Mr. Inpritz. Would you say that any of the savings in acquiring 
lands under the new policy in easement should be diseounted, at least 
in some measure, by the additional cost of access areas ? 

General Itscuner. I think that if you look at it carefully and pre- 
pared a very precise estimate, you should take that factor into ac count. 
There is a small amount of land there that, under the new policy, is 
acquired in fee, which under the old policy would have been acquired 
in fee, so that there is a duplication in that area, but it is not very 
great. 
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Mr. Inpritz. Do you find that there is an increased cost in pro- 
viding for road relocation as a result of acquiring land in easement 
than in fee ? 

General IrscuHner. No; I do not think it makes any difference in 
road relocation. You see, most of our roads are relocated outside of 
the reservoir area anyway. We do not want to put them in any area 
that would be affected, not only by the 5-year flood, but by any flood, 
so with the exception of the access roads that go to these access points, 
generally speaking our roads are located completely apart from the 
reservoir. 

Mr. Inprirz. But there are people who have lands within the ease- 
ment area who would insist on access, and where the project requires 
a relocation of a road, if you owned the land in fee you would not 
have to provide a road. 

General Irscuner. But in acquir'ng this land in easement, that 
takes into account their access, too. I know of no case where we have 
relocated a road in order to provide access to landowners who have 
given us a flowage easement. 

We may have done it in a very, very few cases, and in those cases 
we only did it when the combined cost of relocating the road and 
acquiring the flowage easement was less than the cost of acquiring 
the property in fee. Otherwise, we would have acquired it in fee. 

Mr. Inprrrz. But in some cases the total cost may be slightly less 
than the fee cost, but substantially above the 60-percent figure that 
you mentioned ? 

General Irscuner. Yes. That is probably right, but that is cer- 
tainly a very small factor. It would not change that 60 percent, 
probably, on an average of but a fraction of 1 percent. 

Mr. Inprrrz. General, I have a copy of a letter addressed to the 
Comptroller General of the United States dated February 14, 1955 
signed by Robert D. King, Deputy Assistant Secretary of ‘the Army, 
in reply to a letter of the Acting Comptroller General dealing with 
and audit report, GAO Report ‘No. I-18506, November 9, 1954,) in 
which the General Accounting Office reportedly stated that : 

The cost of acquiring real property for 9 civil-works projects exceeded allow- 
able costs by some $857,703, or 194 percent. 

I would like to read the reply, which was made by the Deputy 
Assistant Secretary of the Army, to that audit report. 


As noted on page 1 of the General Accounting Office report, the Department 
had been aware of the high administrative acquisition costs in the Fort Worth 
district. It has been determined that there are numerous sound reasons for the 
increased costs. 

As an example, none of the projects concerned is located in sectionalized coun- 
try, and adequate maps of project areas were not available for use in determin- 
ing ownership and preparing acquisition maps. Appraisal costs were increased 
because of the large number of severance tracts involved, changes in taking 
lines, and evaluations of timber, mineral, and subsurface interests. 

Both mapping and appraisal costs have been increased materially on projects 
affected by the new joint Department of the Interior and Department of the 
Army policy relating to reservoir-acquisition program which has compelled es- 
tablishment of changed taking lines, refinement of acquisition descriptions, and 
extensive additional appraisal activities. 

Costs for negotiations were increased because of the resistance of landowners 
to sale, and their insistence upon a taking line closely approximating the con- 
tour line. This resulted in frequent conferences and delays in negotiations, and 
condemnation proceedings. 
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I wonder if you would have any comments on that, General ? 

General Irscuner. I am sure that the statement is correct for those 
projects which it discussed. Otherwise, I do not have any particular 
comment, unless you want to ask me some questions about it. 

(Discussion off the record.) 

Mr. Cuuporr. On the record. 

It is agreed between Congressman Smith and the chairman that 
certain documents will be put in the record, without objection, by 
counsel for the committee. The Corps of Engineers will then have 
an opportunity to inspect and go over these records, and, if they care 
to, they can file answers or comments to these records in writing within 
10 days from today. 

Mr. Smrru. Which will also be included in the record. 

Mr. Cuuporr. Which will be part of the official hearings. 

Would that be all right? 

Mr. Smirn. That is fine with me. I assume our hearings are now 
over on this subject. 

Mr. Cuuporr. Mr. Smith, there is one other thing. We had before 
the committee a number of State game and conservation commissioners, 
or whatever you might want to call them, whatever their official title 
would be. We also received in the mail, as a result of our circularizing 
practically all of the fish and game commissioners of the various States 
in the Union, and also certain conservation groups, their comments on 
the new policy and the old policy. We have a number of those, and 
I think they ought to be in the record, too; so, without objection, we 
would like to put those statements in the record. 

Mr. Samirn. I have no objection to it, as long as I can comment 
later on that. I do not always agree with Seth Gordon, from the State 
of California. 

Mr. Cuuporr. Mr. Smith, you have a right under the rules to file 
a minority report or your own separate views. You can say anything 
that you want to as to your personal feelings concerning these hearings. 

Mr. Smirnu. I appreciate that, too. 

(Discussion off the record.) 

Mr. Cuuporr. Counsel has requested that I discuss with you the 
question of whether or not certain interrogatories can be submitted 
to the Corps of Engineers, and they can answer them in writing and 
make comments on them. 

Mr. Smiru. No. I would not approve of that. If we are going to 
do that, let us have the hearing and go through it. It is not fair not 
having seen the documents. They will speak for themselves. We can 
interpret those. We are going to give General Itschner the chance to 
make any comments. 

In the first place, I think it is bad to ask a general to comment on an 
Assistant Secretary of the Army or anybody else’s letters of years ago. 
I do not think you want to comment on what I do in the legislature or 
vice versa. 

Mr. Cuuporr. I think the best procedure, Mr. Smith, is what we 
have been following, and what the general did today, I think, was 


excellent. He gave us a second statement in which he commented on 
what had been put in the record. 


Mr. Smiru. I think you have been very fair. 
Mr. Crruporr. I think he should have an opportunity to submit a 
third statement saying that he has looked over these documents. 
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Mr. Smrru. If he wants to make any comments, fine. 

Mr. Cuuporr. He may make the comments he wants to make. 

Mr. Smirx. I would not approve of going into written interroga- 
tories. 

Mr. Inprirz. These would be requests on engineering and technical 
data we would ask from the corps. 

Mr. Smirn. If you have more questions that are important to this 
hearing, let us set another date and go into it. All we are doing now 
is commenting on statements made in 1955 by the Assistant Secretary 
of the Army. I do not see how anybody can comment on those. We 
are talking about an existing policy and a change. 

Mr. Cuuporr. I have not read the other doc uments, but on this 
particular letter from the Assistant Secretary of the Army, it was in 
connection with existing policy. I think that that was relevant. 

Mr. Soiru. Is that not the Assistant Secretary of the Army’s 
opinion ? 

Mr. Cuuporr. Somebody has to interpret this policy. Somebody 
has to be responsible. 

Mr. Smiru. The general knows how he interprets the policy now. 
It is very plain as to exactly what it is. There should be no mis- 
understanding as to what the existing policy is. Whether that is right 
or wrong or better than the old polic y, or the old is better, we will 
have to come to our conclusions. 

Mr. Cuuporr. I think that in order that there be no problem, it is 
my duty as chairman to inquire of counsel, Do you feel it is necessary 
that these questions have to be asked? If you do, we will have to 
have another hearing. 

Mr. Inprtrz. Could I indicate the nature of the questions that 
would be asked? We can have the Corps of Engineers answer them 
in writing. 

Mr. Smiru. I assume they are not secret. Let us have them. 

Mr. Inpritrz. No, sir; they are not secret. 

Mr. Cuuporr. I think they are technical questions which would 
require an engineer to answer them. We may not even understand 
them after they are answered. 

Mr. Inpritz. We would inquire into the effect of the joint policy 
on the future operation of reservoirs, in terms of increased recreation 
needs, the adidtional costs involved in getting the fee lands in the 
future, the control over the perimeter lands, particularly where the 
reservoir has to be enlarged, the effect of future changes in the use 
of the reservoir, such as additional storage. 

Mr. Smriru. Those types of questions are certainly not based upon 
documents that you are going to place in the record if we are going 
to ask him what his future plans are. We are talking about another 
matter now. 

Mr. Cuuporr. Suppose we do that, in order that we do not run into 
anything in the future that might be objectionable to any member 
of the subcommittee. You h: _ an engagement. I would be available 
this afternoon at 3 o’clock. I do not know whether you will be, and 
I am not going to press you to be. It is before July 4. 

Mr. Smiru. I have my city treasurer and city officials with me to- 
day. That is a lot more Import: int than this. 

Mr. Cuvporr. We are trying to secure for the city of Philadelphia 
three piers from the Federal Government that are very important to 
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our port. If you can come back we will do it this afternoon. Other- 
wise, we will have to let this thing go over until next Tuesday. 

Mr. Inprirz. Unless you want to have these subjects ‘explored 
simply by means of requests to the Army to answer in a formal 
letter. 

Mr. Smirn. It is all right with me as long as we have a definite 
understanding that we are not going to try to place any of these offi- 
cials in a position where they cannot answer a question. 

Mr. Inprirz. I have no such intention. 

Mr. Smirnu. I am well aware that the general is able to take care 
of himself. I am not his counsel. I prefer to hear the questions. I 
do not like these “When did you stop beating your wife?” questions. 
Have them down, 1, 2,3,and4. Give mea copy of them. 

Mr. Cuvporr. I do not think it is good practice to ask them by 
interrogatories 

Mr. —— I do not either. 

Mr. Cuuporr. I think it is bad. Mr. Indritz, how long would it 
take oo to finish with the general, and, instead of keeping it to a 
minimum, if you asked him everything you wanted to ask him ? 

Mr. Surrn. In that regard, I would like to - a time and ask 
counsel to prepare his questions in writing, 1, 2, 3, 4, down, so that we 

can just go over these things and we can save hours; if we can do that. 
We can lay them out, 1, 2, 3, 4, just like we are cross-examining on the 
subject matter. 

Mr. Cuuporr. We do that. 

Mr. Smirn. Get the documents out he wants so he does not have to 
paw his papers for a minute on a different subject matter. You must 
know what you want to find out. You have a vast knowledge of this 
subject. Get them out, write the questions down, and let us have 
them. 

Mr. Cuvuporr. Do you think you can be back at 3 o'clock ? 

Mr. Smiru. If I have to, I can. 

Mr. Cuuporr. I would like to say this, Mr. Smith: We are not 
planning any more hearings on any subject until after we ntti 
and I thought if we could get through, then if you came back this 
afternoon and we got through with General Itschner, we would know 
we would be through between now and adjournment of Congress, so 
you could devote your full time to your personal affairs, except for 
possible executive sessions. 

Mr. Smirn. I have these people here today. I want to take them to 
lunch, but I will try and get back. 

Mr. Cuvuporr. I do not want to bring the general back unless we are 
sure we are going to have a quorum. He has been very cooperative 
and very nice about this. One afternoon he came over and we did not 
have a quorum and he had to leave. 

Mr. Smirn. That is my fault, incidentally. 

Mr. Cuuporr. If you can come back at 3 o’clock, we will make it 
definitely at 3, or better still, if you think you can make it at 3:30, 
[ am willing to stay until we finish. I would like to get through with 
this once and for all. 

Mr. Smirn. I will get back, but we will have to get through within 
an hour. If we are not, then set it at 3, because I have a 5 o'clock 
appointment. 






















































































































































































































358  ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 





Mr. Cuuporr. I thought if we started at 3: 30 we could get through 
at five. 

Mr. Smiru. Let us start at 3 and get through at 4:30. We ought 
to be able to do this in an hour, if you skip your lunch and write this 
out. 

Mr. Cuvporr. I will instruct counsel in the time between now and 
3 o'clock to get working on his questions, so he knows exactly what he 
is going to do. 

Mr. Saurnu. Let us get them cut and dried and get this out of the 
way. 

Mr. Cuvuporr. We will recess until 3 o’clock. 

(Whereupon, at 12:15 p. m., the subcommittee recessed, to recoi- 
vene at 3 p.m. the same day.) 







AFTERNOON SESSION 





Mr. Cuuporr. The subcommittee will be in order. 

We will now continue with the testimony of General Itschner 

Will you procet d, Mr. Indritz? 

Mr. Inprirz. At the close of the morning’s session, I quoted from 
a letter of Colonel Powers to Mr. A. Z. Nelson, of the National Lum- 
ber Manufacturers Association. Mr. Chairman, I offer this letter for 
inclusion in the record. 

Mr. Cuuporr. Without objection, it may be introduced in the record 
at the point. 

(The letter referred to is exhibit 9B in the appendix.) 

Mr. Inprirz. General Itschner, this morning I read an excerpt from 
a letter signed by Deputy Assistant Secretary King dealing with the 
high administrative costs complained of by the General Accounting 
Office on the nine civil-works projects. I asked you to comment on 
the letter—I did not re: ally adaie for you to comment on the letter. 
what I re ally intended to ‘do was to: ask you questions in the heht of 
the testimony that you previously gave before the subcommittee con- 
cerning the various costs of acquisition, such as the cost of mapping, 
appraisal costs, the costs of negotiating which constituted—I do not 
recollect the exact percentages, but they are shown in the record, such 
as 1 percent or 6 percent. What I intended to determine by questions 
relating to Assistant Secretary King’s letter is to find out how those 
percentages that you quoted are explainable in the light of the com- 
plaint made by the C omp troller General that the excess costs were in 
the neighborhood of $857,703, or 194 percent in excess of the allowable 
costs. 

General Irscuner. Iam unable to explain the apparent discrepancy. 

I do not doubt that those figures are correct. 

Mr. Inprirz. Would you study this, in the light of your previous 
testimony, and send to the committee a summary explaining the 
matter ¢ 

General Irscuner. I will be glad to do this; yes, sir. 

(The material requested was submitted July 31, 1957, and is as 
follows:) 


The General Accounting Office report refers to costs of acquisition in the Fort 
Worth district on the following projects: 
Belton Reservation, Texas * 








1 Listed by corps on January 25, 1954, as projects to which policy was applicable. 
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senbrook Reservoir, Texas’ 

Dam “B” Reservoir, Texas 

Garza-Little Elm Reservoir, Texas’ 

Grapevine Reservoir, Texas * 

Hoards Creek Reservoir, Texas 

Lavon Reservoir, Texas 

San Angelo Reservoir, Texas 

Whitney Reservoir, Texas ’* 
The report is dated November 9, 1954. The report states that the cost of acquir- 
ing real property for these projects exceeded allowable costs prescribed by the 
Corps of Engineers. First, I want to comment on the term “allowable costs” 
because I think that is confusing. The Corps of Engineers, in 1949, set an average 
figure of $350 as an estimate of cost of acquiring a tract of land in an uncom- 
plicated and free-moving acquisition program. It was a goal which might be 
attained on an overall nationwide average, and nothing more. We recognized 
that actual costs of acquiring tracts would vary from tract to tract and from 
project to project, depending on many variable factors. This cannot be called 
allowable costs for the purpose of determining “excess costs.” 

The reasons for the so-called excess costs on these projects are given in the 
letter from Mr. King. On these specific projects, there were unusual factors 
affecting cost of acquisition, some occurring before and some after the adoption 
of the joint Army-Interior policy. 


This specific example is, therefore, not controlling and my former testimony 
would not be altered. 

Mr. Inprrrz. General Itschner, in reply to a letter from the chair- 
man asking you to comment on certain testimony by Mr. Schrader, 
director of the South Dakota Department of Game, Fish, and Parks, 
in which he testified that the Corps of Engineers does not agree with 
the Interior Department concerning acquisition of land for replace- 
ment of destroyed wildlife habitat, you furnished us with a letter 
dated June 27 and accompanying papers. I offer these documents to 
the chairman for inclusion in the record. 

Mr. Cuvuporr. Without objection, they will be admitted in the 
record at this point. 

(The letter of June 27, 1957, from the Chief of Engineers is exhibit 
'—C in the appendix. The related materials, including the enclosure 
to the letter, may be seen in the subcommittee files. ) 

Mr. Inprirz. Your letter explained most of the questions raised by 
Mr. Schrader, but I do have one question. 

The agreement between the Fish and Wildlife Service of the De- 
partment of the Interior and the Corps of Engineers, which was at- 
tached to your letter, states: 

The Corps of Engineers cannot recommend substantial remedial measures for 
wildlife losses, except with an estimate of cost, or with the understanding that 
the additional cost will be nominal. 

Is that statement in the agreement between the two Departments 
interpreted to mean that, where substantial losses of wildlife occur, 
the only criterion which will be taken into consideration in making 
a recommendation for replacement of wildlife habitat is the economic 
criterion ¢ 

General Irscuner. That statement does indicate that the primary 
basis wil be an economic one. 

Mr. Inprirz. So that the conservation or the conservation value, 
as such, is not the primary factor in replacement of wildlife habitat, 
but simply its economic value? 





See footnote 1 on p. 358. 
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General Irscuner. Yes, sir; in other words, its restoration must be 
economically justified. This, of course, does not merely refer to the 
real estate replacement, but other things, too. 

Mr. Inprirz. But it would include the real estate ? 

General Irscuner. It would include it, yes, but not limit it to that. 

Mr. Inprrrz. If the land were available in fee between the 5-year 
and the flood-control line, would it not be true that in many cases wild- 
life habitat could be replaced or substituted by use of such lands with- 
out having to acquire other lands? 

General Irscuner. I think that in many cases the substitution could 
be effected in that manner. In other cases probably it would be 
possible. 

Mr. Inprerrz. Mr. Chairman, the committee staff has acquired data 
on visitor use of facilities of the Corps of Engineers, Federal recla- 
mation reservoir areas, national parks, nation: al wildlife refuges, and 
the Forest Service. I offer them for inclusion in the record. 

We have also prepared a consolidated summary showing visitor 
use for the years 1950 through 1956. We would like to have that 
included in the record. 

Mr. Cuvuporr. Without objection, that will be included in the record 
at this point. 

(The summary referred to follows. The detailed data may be seen 
in the subcommittee files.) 


Consolidated summary of recreational use data 


Forest Service—National 


forests 
Bureau of | Fish and . 
C ‘orp s of Reclama- National Wildlife (A) (B) 
Engineers tion—Federal| Park Serv- | Service Campers, | 
Year Cc ivil- works | reclamation ice—Areas | National picnickers, 
projects; total! reservoirs; | administered wildlife winter sports| Purpose 
visitor-days total by NPS; refuges; participants, | primarily to 


visitor-days | total visitors | total visitors hotel and (enjoy scenery; 
| summer home) total visits 
| guests; total | (excludes A) 
visits 
(excludes B) 


Seite tated | 16, 000, 000 | 7, 258, 000 





1950_____ 7 33, 253, 000 | 27, 368, 000 | 56, 797, 000 
es hee. acme 21, 000, 000 7, 813, 000 37 106, 000 3, 443, 000 29, 950, 000 65, 454, 000 
1068. -cawccccceus!’ WOO | 8, 432, 000 42, 300, 000 4, 261, 000 | 33, 007, 000 84, 493, 000 
a ES 41, 000, 000 &, 914, 000 46, 225, 000 4, 687, 000 35, 403, 000 | 89, 843, 000 
1954. 54, 000, 000 | 9, 867, 000 47, 800, 000 | 5, 202, 000 40, 304, 000 | 104, 259, 000 
1955... 62, 522, 000 11, 400, 000 50, 008, 000 6, 974, 000 45, 713, 000 119, 586, 000 
1956 71, 340, 000 | 13, 433, 000 | 54, 923, 000 7, 555, 000 \ 5 131, 301, 000 


| 


Mr. Cuuporr. This is the number of visitors that visited the various 
installations under the control of the Department of Interior, national 
parks and wildlife refuges by years. 

Mr. Smiru. What is the value of that? 

Mr. Cuuporr. The purpose is to show in the report the number of 
people who actually used these facilities. It might be used in deter- 
mining whether or not there is enough public interest. It runs into 
millions. I think the best thing to look at is the consolidated sheet. 
It shows how it is increasing. In other words, if you take the visitors 
to the areas administered by the National Park Service from 1950 to 
1956, you find some 33,253,000 and in 1956, 54,923,000, which is an 
increase of almost 90 percent. Based upon this, of course, the National 
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Park Service instituted and requested mission 66, which is the 10- 
year improvement plan so that they can increase the facilities to meet 
the greater demand by the people. I think that if you check the 
other facilities you will find that they have increased in proportion 
over the years. 

Mr. Smirv. Does the one you are referring to, the national forest, 
have anything to do with our reservoir problem and the 5-year line? 

Mr. Cuupvorr. You are right, but it does show the great demand 
for the type of facility, and increasing demand for overall facilities 
for the country. It gives us a gross figure for the number of visitors 
through the various installations throughout the country. We also 
have the figures for the Corps of Engineers and I think that General 
Itschner, and one of his staff, gave us those figures. 

General Irscuner. These are correct for the Corps of Engineers. I 
would like to say it is “visitor days” instead of “visitors” in the 
case of our report. 

Mr. Cuuporr. You will find in these tabulations that we give the 
source in almost every case and in the National Park Service it is 
an annual report. 

Mr. Smirn. It looks like everybody must be making more money 
and taking more vacations. Times are good. 

Mr. Cuvporr. I think that what you will find is that people are 
getting away from going to the seashore and the mountains and they 
are visiting Government installations where they can get back to 
nature, I guess. TI guess that is the best way to describe it. 

Mr. Inprirz. General Itschner, could you tell us whether the at- 
tendance at the corps reservoirs, visitors’ attendance, exceeds in many 
States the attendance at State parks? 

General Irscuner. It does in many States exceed the attendance at 
State parks. 

Mr. Inprtrz. Would you give us a brief summary of your views 
as to the economic effect that reservoirs have upon the surrounding 
areas? 

General Irscuner. We have found that in many instances the 
surrounding areas have benefited greatly from the attendance of 
people seeking recreation at our reservoirs, and in many cases, par- 
ticularly areas like Denison Dam (Lake Texoma) the development 
has been very great and far exceeding any development for other 
causes in that whole region. 

For instance, at Denison Reservoir we have had an attendance of 
7,471,600 visitor days in 1956. 

Mr. Invrrrz. Was the Denison project constructed after World 
War IT or before World War IT? 

General Irscuner. It was constructed before World War II. It 
was actually completed during the war, but it was in the early part 
of the war. 

Mr. Inprrrz. Did you have any estimates made as to the posse 
visitor use at Denison immedi: ately after the war; that is, about 1945? 

General Irscuner. Yes: in 1946 we made an estimate of the attend- 
ance at that reservoir, and we estimated at that time there would be 
600,000 visitor-days annually as compared to the 7,471,600 experi- 
enced in 1956. 

Mr. Inpvrrrz. You had an estimate of 600,000 in 1946 ? 

General Itscuner. That is right. 
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Mr. Inprirz. And in 1956, an actual visitor use of over 7 million ? 

General Irscuner. Yes; the estimate made in 1946 was the amount 
that we estimated attendance at this reservoir in the future, not for 
that year, but in future years. The increase is very much beyond our 
expectations, as it has been at all of our reservoirs. 

Mr. Inprirz. That is 10 or 11 times more ? 

General Irscuner. Yes. 

Mr. Inprrrz. Is that pretty general at most of the reservoirs ? 

General Irscuner. Yes; I have data for three other projects here, 
taken at random. I think the same trend would be found in almost 
all of them. Canton Dam in Oklahoma—estimated annual attend- 
ance during 1946 and for the future was 45,000. The actual attend- 
ance in 1956 was 561,900. Great Salt Plains, Okla.—estimated an- 
nual attendance at the same time was 32,000, and the actual experi- 
enced attendance in 1956 was 436,200. Hulah Reservoir, Okla.—the 
2 figures are 18,000 and 471,700. 

Mr. Iyprirz. Would you say, General, with respect to the cost of 
providing recreation pote ntial from lands which have been acquired 
for corps-reservoir projects, would that cost be large or small com- 
pared to the cost of providing the same kind of recreation potential] 
if the lands had been purchased solely for recreation use? 

General Irscuner. It is very small compared to the cost of pro- 
curement of lands for recreational use in other manners. 

Mr. Inprirz. Does the construction of the reservoir create a greater 
interest in the use of the land for recreation ? 

General Irscuner. Well, prior to the time a reservoir is built, most 
of these lands have very little, if any, value for recreation except for 
occasional hunting. What the people want is access to water. They 
want to get on and into the water. 

Mr. Inprirz. The figures you indicate of visitor use and the figures 
shown in our tabulations just introduced in the record, does indicate 
a much greater interest. Does it also cause or lead to speculation in 
the land surrounding the reservoir and thus cause a great increase in 
land values ? 

General Irscnhner. Yes; there is no question but what it increases 
the land values near the reservoir. 

Mr. Inprrrz. If State and local agencies were called or wished to 
acquire land for public recreation and conservation purposes, and if 
they had to purchase the fee interest in the lands between the 5-year 
line and the project flood control line some years after the reservoir 
was built, would it not be much more costly for the States and local 
agencies to do it at that time than it would be for the Federal Govern- 
ment to acquire the full fee interest at the time the project was 
built ? 

General Irscuner. It would be more expensive to acquire that prop- 
erty later than it would be to acquire it at the time the project is 
built. Regardless of who pays for it, it would still be more ex- 
pensive, of course. 

Mr. Suirn. Has that ever happened? Has any State ever gone in 
and purchased or condemned by eminent domain and acquired the 
land around any reservoir for recreation purposes ¢ 

Mr. Inprrrz. You are speaking about Folsom Dam perhaps? 

General Irscrner. Folsom Dam in the State of California—I am 
not sure about that. The difficulty about Folsom Dam is that Fol- 
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som Dam was built by the Corps of Engineers, whereas the power- 
house was built by the Bureau of Reclamation and we turned the dam 
over to the Bureau of Reclamation for operation. Consequently, I 
am not completely familiar with that project. 

Mr. Inpritrz. We do have a letter from Mr. Seth Gordon, State fish 
and game director of California, in which he spoke at some length 
about the increased cost to the State of acquiring lands around Folsom 
Dam. 

(Mr. Gordon’s letter, dated June 14, 1957, is exhibit 9-J in the 
appendix. ) 

Mr. Cruporr. Is that in Congressman Moss’ district? 

General Irscuner. Yes, it is. I cannot answer the question because 
we do not operate the dam. 

Mr. Smirxu. The committee does not know a whole lot of these 
things, but the ones called to our attention by Mr. Gordon are around 
Folsom Dam. 

Mr. Inprrrz. General, do you know of any other instances where 
States have purchased lands for recreation purposes around corps 
projects ? 

General Irscuner. I know of none, sir. 

Mr. Inprirz. If you learn of some, would you please let us know. 

General Irscuner. There are many projects where the State does 
take over from the Federal Government the operations of these areas. 
Oklahoma particularly does that. As far as procuring real estate 
on their own behalf, I know of no case. 

(The following information was subsequently received from the 
Corps of Engineers :) 

Instances where States have acquired land adjacent to reservoirs for public 
park and recreation purposes : 

Fort Gibson Reservoir, Okla., State park division 

Denison Reservoir, Okla., State park division 

Denison Reservoir, Tex., State park division 

Cagles Mill Reservoir, Ind., State forester 

Mount Morris Reservoir, N. Y., Genesee State park commission 

MeNary Lock and Dam project, Washington: Washington State park division 

Mr. Inprrrz. Under the new policy and the various expressigns by 
officials of the Department of the Army seeking to encourage local and 
State agencies to provide recreation around corps projects, would it 

not be necessary if the States wished to provide recreation facilities 
for the States to ac quire some of the lands which now lie between the 
5-year line and the project line ? 

‘General Irscuner. Not necessarily that land, because if they were 
willing to take over for operation the access areas, we would be very 
happy to turn over the areas to them. 

Mr. Invrtiz. Would that include fish and wildlife conservation ? 

General Irscuner. No. 

Mr. Inprrrz. As I understand the previous testimony, the access 
areas are not used for that purpose ¢ 

General Irscuner. The use for that purpose is incidental. The 
primary purpose of the access areas is for access and for those recrea- 
tion purposes we discussed before. 

Mr. Inprrrz. Has the corps made any estimates to show the annual 
business in dollars done at reservoir projects ? 

General Irscuner. Yes; we have. I have some examples which I 
might give you. 
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The annual business in the reservoir area, associated with the res- 
ervoir, in the year 1955, which is the last year for which we have com- 
plete records, at Bull Shoals Reservoir, Ark. and Mo., was $7.5 
million. At Norfork Reservoir, Ark. and Mo., it was $4,226,000. At 
Denison Reservoir, Tex. and Okla., it was $32,350,000. At Clark 
Hill Reservoir, S. C. and Ga., it was $3,458,000. At Wolf Creek Res- 
ervoir, Ky., it was $3,500,000. 

With the exce ption of Denison Reservoir, these projects have not 
been selected because they are extremely high. We have many other 
projects where the amount is quite great. 

Mr. Lyprirz. Do you have the figures only for 1955, or for other 
years ¢ 

General Irscuner. That is the only year for which I have figures 
here. It is indicative of the amount and we could not obtain data a for 
any other year prior to the current year because we do not make such 
an estimate ever y year. 

Mr. Inprirz. Have you any estimates as to the distances that res- 
ervoir recre:tion draws visitors from ? 

General Irscuner. In many cases the distances are great. I know 
that in some cases more than 50 percent of the license “pl: ites on cars 
have been from out of the State. 

Mr. Inprirz. I wonder if you could provide to the committee the 
instances ini which storage capacity has been or should be increased 
and the types of situations, such as increase in power pool, or increase 
in flood-control storage, or downstream channel requirements having 
been underestimated, or increased domestic water requirements, or 
downstream sewage and flushing? If you do not have the informa- 
tion now, you can supply it later. 

General Ivscuner. I do have it and I might say rather briefly that 
there are a number of cases, nine of them that we know of, where some 
of the flood-control storage space has been converted to other pur- 
poses, usually for water supply which is a higher type of use. How- 
ever, the amount, with two exceptions, has not been in sufficient quan- 
tity to make any great difference in the 5-year flood line because the 
amount used for water supply is relatively small. There are two 
exceptions: Canton Reservoir in Oklahoma where 90,000 acre-feet of 
storage has been utilized in a 5-year contract with the city of Okla- 
homa C ity, and this storage was formerly used for flood- control pur- 
poses. That, of course, would increase the elevation of the 5-year 
flood line. 

The second case is Hulah Reservoir, Okla.. in which case 15.400 
acre-feet of flood-control storage was converted and the estimated 
increase in the 5-year flood line for this reservoir was slightly less 
than 314 feet. 

Mr. Inprirz. Vertically ? 

General Irscuner. Vertically. In that case, there would be a defi- 
nite effect, and encroachment upon- 

Mr. Inprirz. That necessitated additional land ? 

General Sang! eg It would have, except that the reservoir was 
acquired under the old policy and, therefore, the Jand was already 
owned in fee. i would have created problems if the new policy had 
been used. 

Mr. Inprrrz. Was there not a similar increase in storage capacity 
requirements at Sardis and Allatoona for the power pool ? 





res 
for 
uch 


res - 


1OW 
‘ATS 


the 
sed 
ase 
ing 

or 


na- 


hat 
me 
yur- 
ow- 
ian- 
the 
two 
t of 
kla 
ur 
ear 


400 


ited 


less 


lefi- 


wis 












































ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 365 






General Irscuner. No, there was not any increase in the storage 
for power purposes at Sardis. I think that is one of those cases where 
the question was one of being able to release the water as rapidly as 
planned. We were restricted, I believe, in the release of water because 
otherwise the downstream channel became overly full and we could 
not release water as rapidly as we would have liked to have done. 

Mr. Inprirz. Was there increased storage capacity required at 
Allatoona ? 

General Irscuner. I do not know of any, sir. I would be glad to 
check on that and furnish the information for the record. 

Mr. Inprirz. We shall appreciate it if you would do so. 

(The material referred to was supplied July 31, 1957, and is as 
follows :) 
ALLATOONA RESERVOIR PROJECT 





CHANGE IN POOL ELEVATION 


The water elevation of the Allatoona project was increased 3 feet for seasonal 
operation in the interest of power generation. 

General Irscuner. On Sardis, if you want me to, I can make certain 
of the answer to your question. We will check on that. 

Mr. Inprirz. When you check on it, you might see if there are any 
other instances of that. 

General Irsciner. Yes, sir. We believe our list is complete but we 
will make a second check. 
(The material referred to follows :) 





SARDIS RESERVOIR PROJECI 


CHANGE IN POOL ELEVATION 





The water elevation of the Sardis project has not been changed. Any increase 
is due to inability of downstream channel to handle desired releases. 

There are no additional projects to be added to the list of projects supplied 
for which there has been a change in water use since the project was constructed.’ 

Mr. Inprirz. General Itschner, in response to previous requests at 
these hearings, there was transmitted to us on June 27, 1957, a number 
of lists, one of which was a list of grants to public and quasi-public 
agencies. I would like to ask, with respect to that list of grants, if 
we could be furnished information as to how many of these were exclu- 
sively below the 5-year line, how many were on access areas above 
the 5-vear line, and ‘how m: iny of these were on lands above the 5-year 
line which had been — in fee under the old policy? 

If that list could be broken down to those three ways, we would 
appreciate it. 

General IrscHnerR. Yes, sir: we will furnish that data. 
Mr. Gurney. Isthis by grants and not by acreage? 
Mr. Invrrrz. By grants and by projects, but not by acreages. 


1The corps has also advised that due to drought conditions it has been necessary as an 
emergency measure during the past 3 years to effect a seasonal raising of the operating 
pool of 2 feet at John H. Kerr project. This accumulation of additional storage has been 
for the purpose of assisting fish propagation. 
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(The material referred to follows :) 


Grants to public and quasi-public agencies at projects to which the new land 
acquisition policy was applied in whole or in part 1953 to date, June 1, 1957 


| Grantsto | Grants to 
Project public quasi-public 
agencies agencies 

Dillon Reservoir, Ohio ole ; 3 ‘ ba kekied 0 0 
Sutton Reservoir, W. Va : 0 | 0 
West Fork Mill Creek Reservoir, Ohio 2 0 
Old Hickory lock and dam, Tennessee_.._- s 9 3 
Cheatham lock and = um, Tennessee 1 0 
Garrison Reservoir, Dak j 5 15 
Oshe Reservoir, S. Dak 0 0 
Fort Randall Reservoir, 8. Dak 6 4 
Belton Reservoir, Tex ) 2 
Benbrook Rese rvo ir, Tex 0 0 
Garza-Little Elm Reservoir, Tex 0 0 
Grapevine Reservoir, Tex 2 0 
Whitney Reservoir, Tex 7 3 
Coralville Reservoir, lowa 0 0 
Jim Woodruff Reservoir, Ga., Fla., and Ala 8 0 
Demopolis lock and dam, Alabama_- 2 0 
Buford Reservoir, Ga 4 0 
The Dalles Dam, Oreg 1 0 
Enid Reservoir, Miss 1 | 0 
Grenada Reservoir, Miss 3 | 3 
Texarka na Reservoir, Pex 5 2 
Gavins Point Reservoir, 8. Dak. and Nebr 2 0 
Table Rock Reservoir, Mo 1 0 
Total. 64 32 


Grants to public and quasi-public agencies, supplied by Corps of Engineers 
(letter dated June 27, 1957) 


Number exclusively below 5-year line__..___._____..._______-_.___..... None. 
Number on access areas above 5-year line__-__- s iden canay 
Number on land above 5-year line acquired in fee under old policy y- 735 grants. 


Mr. Inpritz. General, you had referred previously to Public Laws 
300 and 998 dealing with the revestment of lands of Jim Woodruff. 
Public Law 300 had authorized revestment of approximately 12,000 
acres of land provided they were not “required for public purposes. 
The corps apparently took the view that lands which had already been 
put under a management agreement with the Florida Fish and Game 
Commission were not “required for public purposes.” That interpre- 
tation by the corps led to enactment of Public Law 998 wherein Con- 
gress in effect reversed the decision of the corps and directed that ap- 
proximately 4,700 acres be kept under such wildlife use. 

My question is whether the corps has accepted that congressional 
action in connection with Jim Woodruff as a determination by Con- 
gress that the use of lands for wildlife management is in fact a public 
purpose ¢ 

General IrscHNerR. No, we have not, except in the case of Jim 
Woodruff Dam where we are abiding by the latest legislation. We do 
not generally consider fish and wildlife conservation to be a public 
purpose unless it is so stated specifically in the authorizing legislation. 

Mr. Inpritz. Would you say that conservation is? 

Mr. Gurner. I was calling attention to the fact that Public Law 
998, known as the Sikes law on revestment at Jim Woodruff, covered 
only between four and five thousand acres of a total of something in 
excess of 7,000 acres we had under license to the State of Florida. 
Each tract was specifically defined rather than all of the land that 
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we had tentatively under license to the State of Florida with a clear 
proviso if the then pending Public Law 300 were passed it would be 
subject to reconveyance to the former owners. Of the total amount 
of land only 4,000 plus out of 7,000 acres were covered by Public Law 
998. 

Mr. Inprirz. At the time that the agreement was made with this 
proviso that you mentioned, had it been known that Congress would 
exclude the revestment of lands determined to be for public purposes ¢ 

Mr. Gurnee. We had seen a copy of the bill, and we had interpreted 
that all lands required for public purposes would be retained and all 
lands not required for public purposes would be offered for revest- 
ment. 

Mr. Inprirz. Are you suggesting with respect to Public Law 300, 
which used the phrase “required for public purposes,” that the Con- 
gress thereby intended to have the lands then under wildlife manage- 
ment to be taken out from wildlife management and restored to the 
former owners? Would that have been the understanding of Con- 
gress ? 

Mr. Gurnee. I am not sure what the understanding of Congress was. 
In our agreement with the State of Florida—and we had an agreement 
with them turning over to them something in excess of 7,000 acres— 
we had a proviso which said if the bill passed, this agreement would be 
null and void as far as those 7,000 acres were concerned. When the 
subsequent Sikes bill (Public Law 998) was passed, which abrogated 
that agreement, so to speak, it covered only 4,000 out of 7,000 acres. 

Mr. Inprrrz. I do not recollect the precise acreage. 

Mr. Gurner. That is in round figures. 

Mr. Cuvuporr. Is counsel trying to show that the Sikes bill wa 
showing the intent of Congress to have that point followed in wee 
one of these projects? 

Mr. Inprirz. What I am trying to show, Mr. Chairman, relates to 
the question as to whether lands usable for wildlife conservation at a 
reservoir were to be deemed required for public purposes; that the 
question had come up at Jim Woodruff Dam; that the Corps of Engi- 
neers had taken the position that such lands are not required for public 
purposes; and that the corps’ determination had been reversed by Con- 
gress by the enactment of Public Law 998. 

Mr. Cuvporr. If Congress intended to affect all the projects it would 
have made an all-inclusive act. I do not think it proves anything 
except that Congress intended at Jim Woodruff to lay down that for- 
mula for that particular project. 

Mr. Inprirz. The legislation was not drafted in general language, 
but that was the only project where the issue had come up strikingly 
and precisely. 

Mr. Cuvporr. That is because Congressman Sikes felt he was doing 
a service to the people of his district and that is why he did it. Maybe 
the other Congressmen did not feel the problem was so acute and they 
did not do it. You know that there are certain ethics involved and 
no Member ever gets into another Member’s district. 

Mr. Inprirz. General Itschner, during the course of hearings, Con- 
gressman Avery of Kansas testified before the subcommittee, and on 
pages 221 and 223 he suggested a formula for purchase of fee and 
easement lands. 
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T would like to ask you whether you have either read his testimony 
or have had described to you the formula referred to? 

General Irscuner. Yes, I have had that described to me—the for- 
mula of Congressman Avery of Kansas. 

Mr. Inprirz. Does the formula come to about the same as the old 
policy ? 

General Irscuner. Yes, it is about the same as the old policy al- 
though stated in quite different terms. 

Mr. Inprrrz. But the effect of it would be comparable to the old 
policy ? 

Mr. Cuvporr. I do not think there is any question about that. After 
I read it and looked at the map it just stated the old policy in other 
words. 

General Irscuner. That is about what it amounted to; yes, sir. 

Mr. Inprrrz. ¢ ‘ould you tell us, or supply to the sube ommittee, what 
percentage of lands above 5-year line in access areas acquired since 
October 1953 was by purchase and what percentage by condemnation ? 

General ItscuNer. We will have to provide that for the record. 

Mr. Inprrrz. Could you also provide the percentage of lands suit- 
able for access purposes between the 5-year frequency line and the proj- 
ect-flood line which prior to October of 1953 were acquired by purchase 
and what percent by condemnation? In other words, the breakdown 
between lands acquired by purchase and condemnation would be shown 
for the access areas since October 1953, and for access areas prior to 
October 1953, all above the 5-year frequency. 

General Irscuner. We will give you the best information we have 
available. It is going to be quite a long task to prepare that informa- 
tion, but we will do the best we can. 

Mr. Gurnee. Could we do that by a few typical examples? 

Mr. Invrrrz. Would it be too much to do a dozen typical examples? 

General Irscuner. We will do it for a dozen examples and select 
them with an idea of their being a true cross section. 

(The material requested is exhibit 9D in the appendix.) 

Mr. Inprirz. Could you provide the percentage of land above the 
conservation pool which is available for access and recreation com- 
pared to the total fee acreage of the project ? 

We would like to have that percentage for, first, the seven projects 
which are listed in the ninth point of your closing statement given this 
morning, which are all projects acquired under the new policy, and, 
second, for the following projects which have been ac quired under the 
old policy: Lake Texoma, Fort Gibson, Wolf Creek, Bull Shoals, Ten- 
killer Ferry, Clark Hill, Allatoona, and John Kerr. 

(The material requested is exhibit 9E in the appendix.) 

Mr. Inprrrz. Could you also supply costs of the drafts of revised 
policy ae to Secretary Anderson by General Sturgis and men- 
tioned in General Sturgis’ memorandum of April 21, 1955? Could 
you ala provide us a copy of Secretary Stevens’ note of July 10, 1953, 
to Mr. Gillis Johnson referred to in Mr. Johnson’s letter of July 13 
1953, to Mr. Stevens? 

General IrscuHner. Yes. 

(The draft of revised policy is exhibit 9F in the appendix. The 
Corps has advised that the note of July 10, 1953, cannot be located.) 
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Mr. Inprrrz. Would you also supply to us all the instances where, 
because of the new policy or because of pending revestment legisla- 
tion, proposals for wildlife-conservation agreements or other licenses 
were abandoned ? 

General IrscHNER. Yes, sir. 

(The information requested was supplied by Brig. Gen. J. E. 
Bastion, Jr., as follows :) 

The application of the new policy did not result in the termination of any 
commitments made to wildlife agencies at Warrior lock and dam, Alabama, nor 
to my knowledge at any other project. All projects authorized prior to effec- 
tive adoption of the new policy would have been planned on the basis of the 
old policy. When constructed subsequent to adoption of the new policy, modi- 
fication of this planning is necessary to varying extents. 

The introduction of legislation to revest title in former owners to land which 
would not have been acquired under the new policy did have an effect upon the 
iuaster plan prepared for some of the projects but only at Demopolis and Jim 
Woodruff Reservoir did such legislation affect the firm plans made with the State 
agencies. An actual license was granted to the State of Florida in the Jim 
Woodruff Reservoir with a clause stating that it was subject to the action of 
Congress on reconveyance. 

Mr. Inprrrz. These requests are all listed on the sheet of paper I 
just handed to you. 

General Irscuner. I think I understand what you want. 

Mr. Inprirz. Mr. Chairman, we have a number of letters which 
have come in from various people, and a list of communications to or 
from the Corps of Engineers and the Department of the Army. 

Mr. Cuvuporr. I think that Mr. Smith and I have agreed that where 
communications have come in from the State game and fish com- 
mission and other conservation groups, that they may be included in 
the record. 

Mr. Smirn. If you want any more, I can get every group in exist- 
ence. They are all for it. 

Mr. Cuvuporr. We wrote letters to many of the States to get their 
views. I think the testimony in the record will bear out that most 
of the State fish and game commissioners are not in accord with the 
new policy y. 

Mr. Surrn. All right, only I think we have to stipulate that they 
are in accord, getting as much land as they can. That is what they 
are paid for and they are at us all the time on it, regardless of where 
the money comes from. That is their job. 

Mr. Cruuporr. I agree with you but I think that the reason for that 
is that the States are financially unable to build up the program the 
way they would like to build up. If they could get the Federal Gov- 
ernment to do it and turn over the administration to them, that is 
what they want. Then we will have to determine whether it is good 
or bad. 

Without objection, let this list be placed in the record. 

(Exhibit 9G in the appendix constitutes the list of 42 organizations, 
including 24 State agencies, which are on record with the committee 
by way of communications and statements as opposing the joint policy. 
This list is in addition to the 11 organizations and State agencies 
testifying at the hearings. Illustrative of z attitude of these groups 
are the letters printed as exhibits 9H, I, J, and K of the appendix. 
The remainder, which are similar, may be seen in the files of the sub- 
committee. Except for the testimony of the United States Chamber 
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of Commerce and the National Lumber Manufacturers Association, 
no communication or statement favoring the joint policy was receiv ed 
prior to the issuance of the committee's report of August 16, 1957 
Subsequently, but before these hearings were printed, a letter was 
received from the American Pulpwood Association stating that it 
favored the joint policy.) (See exhibit 9L.) 

Mr. Cuuporr. General Itschner, I just want to ask you two ques- 
tions that I think counsel has not asked you. 

While you were on your trip, we had a witness here from the Na- 
tional Lumber Manufacturers Association. His group was quite 
upset by the fact that, although you condemned their property—their 
timber property—and you paid them what was a fair value in the eyes 
of the court, or in your eyes, by negotiation, they felt that you were 
putting them out of business; that not all lumber could be harvested 
at that particular moment; that it had a sustained yield and could be 
harvested from year to year. 

He further stated that he felt that one of the fair ways to handle 
this situation would be to have you trade Government timber prop- 
erty for the land that you are going to acquire around reservoirs so 
that would not put the lumber ‘interests out of business in these par- 
ticular localities. 

I said to him I thought that was a very, very good idea and we 
would ask you about it when you came back to testify in front of the 
committee. 

I also asked him whether or not he had ever offered to make a trade 
and he said “Yes.” I said, “What did the Corps of Engineers do,” 
and he said, “They did not answer us.’ 

I.wonder if you could tell us your position in a matter like that ? 

General Ivscuner. I am surprised he said we did not answer him. 

Mr. Cuuporr. That may not be his exact words. In the record he 
said something to that effect. I am not quoting him when I say that. 

General IrscuHner. Certainly we would try to give him an answer 
in any case. 

We do consider that the exchange authority contained in section 2 
of the River and Harbors Act of June 20, 19: 38, and the Flood Control 
Act of 1939, does give us authority to transfer lands administered by 
the Corps of E ngineers for civil-works purposes, for the purpose of 
recompensing landowners who are interested in the timber thereon. 

Mr. Cuuporr. Have you ever made any trades, General ? 

General Irscuner. We have not. 

Mr. Cuuporr. But you have had requests. Why were the trades 
not made as a result of these requests? Do you have any reason for 
that? 

General Irscuner. We do not know of any requests we have had for 
transfer of property under our control—the Corps of Engineers’ con- 
trol. 

Mr. Cuuporr. The Bureau of Reclamation has probably had those 
requests. 

General Ivscuner. Yes, and the Forest Service. In those cases 
we have not me able to obtain Forest Service approval of transfer 
of that propert 

Mr. Cuvporr. So, so far as you know, the Forest Service or Bureau 
of Reclamation have never approved any transfers of that type? 

General Itscunrr. We do not know of any, sir. 
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Mr. Cuuporr. There is one other question, and I will be through, 
General. 

When you enter into a lease with a concessionaire to operate certain 
concessions in and around Government-owned reservoirs, do you have 
a nondiscrimination clause in those leases, as far as race or color, is 
concerned ? 

General Ivscuner. We do not have a nondiscrimination clause. 

Mr. Cuuporr. I understand that on the question of employment 
you do have some nondiscrimination clauses, but on the question of 
the use of the property you do not have a clause; is that correct ? 

General Irscuner. That is correct, sir. 

Mr. Cuuporr. Do you have anything i in your records that would 
indicate that anyone has ever complained that they were denied the 

right to use any of this recreation property because of their color ? 

General Irscuner. I have never personally received any such com- 
plaints; none, so far as we know, reached our office in Washington, sir. 

Mr. Cuuporr. When the National Park Service leases a part of the 
park to concessionaires for various purposes, they do have a nondis- 
crimination clause in their contract, as far as the use of the property 
is concerned. I was wondering why the Corps of Engineers did not 
have the same clause in their contract. 

General Irscriner. We do not have any objection to putting it in, 
sir. I believe the reason we have not is that it has never come to our 
attention that it was required. 

Mr. Cuvuporr. The reason I raise these questions is that the Na- 
tional Association for the Advancement of Colored People sent me a 
telegram requesting the right to be heard before this committee. I 
contacted their office and I told them that we had no evidence of any 
discrimination, but if they had evidence of discrimination, I asked them 
to come and bring it to our attention. 

They honestly admitted that up to that time they had not had any 
evidence of discrimination, but I thought that the question might come 
up and it ought to be in our record as to whether or not you had ever 
had any complaint as far as discrimination on the basis of race is 
concerned. 

General Irscuiner. We know of none. If we get one, we cer- 
tainly will take proper action. 

Mr. Cuuporr. Do you have any questions, Mr. Smith ? 

Mr. Smirn. Just one. When you say “total visitor days,” does that 
mean one visitor ? 

General Irscuner. A visitor day is a visitor staying at a recreational 
facility for 1 day. Therefore, there is a difference between a visitor 
day and a visitor. They are not comparable. That is why I sug- 
gested that the first column under the “Corps of Engineers” be changed 
to “visitor days.” 

In the case of the National Park Service, I have no doubt that the 
number of visitor days might be substantially over the 54,923,000 
because I do know they count visitors and not visitor days, and some 
of those people stay overnight, maybe stay 2 or 3 days or more. 

Mr. Smirn. If somebody comes a week, that is 7 visitor days? 

General Irscuner. Yes, sir. 

Mr. Smirn. Suppose he just comes and stays an hour? 

General Irscuner. That is a visitor day. 
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Mr. Smiru. If a car drives in and looks around and someone buys 
an ice-cream cone or whatever they might do, and there might be 5 
people in it, that would be 5 visitor days ¢ 

General Irscuner. That is right. 

Mr. Smirn. Any one person for any part of a day is a visitor day ? 

General Irscuner. That is right. We do try to exclude the through 
traffic which might go past a project, and not stop and derive some 
material benefit from the project. 

We try to take steps to avoid counting those people. Sometimes a 
road might go across the top of a dam and people might not get any 
benefit out of the reservoir at all, except that as far as the dam is con- 
cerned, it is just a bridge across the river. 

Mr. Soarru. So actually, in your figures, the visitor days could 
mean less numbers of people. You would have to determine how long 
they might have stayed there. 

General Irscimner. It could be less people. I do not doubt that the 
National Park Service has more visitor days than we do. 

Mr. Smirn. Because they stay longer ¢ 

General Irscuner. Because they stay longer. 

Mr. Smiru. Other than that, I would simply like to commend you 
on your statement, General Itschner. I think your whole demeanor 
has been most fair, intelligent, and honest, as far as I am person: ally 
concerned. Being new here, I am very gratified to hear such testi- 
mony from a head of a department. I congratulate you. 

Mr. Cuuporr. Are you through ¢ 

Mr. pre Yes, sir. 

Mr. Cuuporr. I simply want to make a suggestion to you, General. 
I ‘ok that you and your counsel should get the standard concession 
contract from the National Park Service and study clause 20. I think 
it would be well if you had that clause in your contracts, even though 
you have had no complaints up to the present time, I think that in- 
cluding provisions such as clause 20 would stop any possibility of any 
complaints in the future. 

Mr. Smith, I also have here these papers. In the course of the 
hearings we requested certain information from certain individuals. 
We wrote letters more particularly to the De vartment of Justice to 
find out the status of the Richardson case. They answered us. We 
have a number of other letters. 

I am going to put them in the record at this point, without ob- 
jection. 
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(The documents referred to follow :) 


COMMITTEE ON GOVERNMENT OPERATIONS 






PUBLIC WORKS AND RESOURCES 





SUBCOM MITTEE 





List of certain documents relating to inquiry into joint land-acquisition policy, 
Departments of the Army and the Interior 


[Starred items are exhibits 9L through 9W of the appendix, remainder are on file with the committee] 









Date File (if any) Description 



















Sept. 20, 1951 ENGLP 601.1 Whitney Letter, Chief of Engineers Pick to Hon. Lindley 
D/R Texas (Barney Beckworth, House of Representatives. 
Carter). 

*May 25, 1953 : Memorandum General Chorpening to General 


Sturgis. Subject: Acquisition of lands for Ben- 
brook Reservoir (par. 2, operational instructions 
No. 21). (Because of length, only that part of 
the Benbrook project material relating to the 
estate to be acquired is printed. Printed also is 
the enclosed draft of reply for Secretary in re- 
sponse to Mr. Gillis Johnson's letter of May 12, 
1953, which appears herein as exhibit 3L in the 
appendix.) 

*June 22, 1953___. Letter, Gillis A. Johnson to Secretary of the Army 
Stevens, referring to Secretary’s impending visit 
to Fort Worth and Benbrook project. 

*June 26, 1953. ENGLY Memorandum signed by General Sturgis (address- 
ees not specified). Subject: Public relations in 
real-estate operations. 

*July 16, 1953 Memorandum, Gilbert L. Jentz, Engineering 
Division, Office of District Engineers, Fort 
Worth, to district engineer. Subject: Review of 
Mr. Gillis Johnson’s presentment to Robert T. 
Stevens, Secretary of the Army, re Benbrook 
Dam and Reservoir project, plus attached com- 
ments on presentment 

July 23, 1953 ENGGD Memorandum from Deputy Chief of Engineers 
Robinson to (1) Assistant Chief of Engineers 
for Civil Works and (2) Acting Chief of Engi- 
neers for Real Estate. Also drafts which memo- 
randum requested be furnished for discussion by 
Aug. 3, 1953, and an apparently related 3-page 
document, undated, headed ‘Outline Memo- 
randum for: Secretary of the Army. Subject 
Acquisition of lands for civil works projects.”’ 

*Aug. 17, 1953 7 Letter, Elton M. Hyder, attorney, Fort Worth, 
Tex., to Seeretary of the Army Stevens. Re 
tract B-107, Benbrook Reservoir (Frank Corn) 

Aug. 25, 1953 Letter, Chief of Engineers Sturgis to Under Secre- 
tary of the Interior Tudor. Re interdepart- 
mental coordination for new joint land acquisi- 
tion policy. 

*Aug. 28, 1953__. ENGKL... Memorandum, Colonel Canan tc General Robin- 
son. Subject: Conferences with Interior De- 
partment on new reol-estate policy. 

Aug. 31, 1953 , vatdsa .....| Office memorandum, Deputy Chief of Engineers 
for Construction to Acting Chief of Engineers for 
Real Estate. Subject: Real-estate policy. 

Sept. 5, 1953 bo ‘ Letter, Carl Rantzow, Chief, real-estate division, 
southwestern division, to Chief, Real Estate 
Division, OCE, relating to application of revised 
land policy. 

*Sept. 10, 1953 7 is ; A ‘ 3d endorsement (basic letter, Chief of Engineers, 
Aug. 26, 1953), division engineer, Dallas, to Chief 
of Engineers, attention ENGLO. Subject: 
Report for the Secretary of the Army, Benbrook 
Dam and Reservoir project. (Relates to matters 
discussed in Hyder letter to Secretary Stevens of 

Aug. 17, 1953.) 
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[Starred items are exhibits 9L through 9W of the appendix, remainder are on file with the committee] 


Description 
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*Dec. 11, 1958 ; SWFRO 





| 
Jan. 1, 1954- ; | 
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*July 23, 1954 (printed on 
p. 112, supra). 




















*July 24, 1954 (printed on | abi ; 
p. 112 ,supra). 


























Sept. 2, 1954_____- 

















Feb. 14, 1955.......... 
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July 9, 1957: 








reau reservoirs constructed since 1949. 





| Letter, Gillis A. Johnson to Secretary of the Army 


DEPARTMENT OF JUSTICE 


DEPARTMENT OF THE ARMY 


July 5, 1957: Secretary of Army’s response to chairman’s letter of June 25 
DEPARTMENT OF THE INTERIOR 
Letter, Acting Commissioner of Reclamation, to subcommittee 


chairman, enclosing statements showing areas of lands acquired in fee and ease- 
ment, and extent of cooperation with Fish and Wildlife Service, regarding Bu- 


Se 


Stevens, requesting permission to discuss the 
revised land policy with the Secretary. 


| Letter, district engineer, Fort Worth, to division 


engineer, Dallas. Subject: Application of new 
real-estate policy to tract No. B-108, Benbrook 
Reservoir. 

Revised list, Jan. 1, 1954, of projects to which the 
new land-acquisition policy was and was not 
applicable. 

Memorandum to Acting Chief of Engineers for 
Real Estate from Acting Chief of Engineers 
(copy). Subject: White House Conference on 
Real Estate Acquisition. 

Memorandum for Chief of Engineers from Acting 
Chief of Engineers (copy), with attached draft of 
memorandum for the Secretary of the Armys 
Subject: Land acquisition policies of the Corp, 
of Engineers—civil-works projects. 

2d endorsement (basic lettter, Chief of Engineers, 
Aug. 12, 1954), district engineer, Fort Worth, to 
division engineer, Dallas, attention: Real Estate 
Division. Subject: Report on H. R. 10155. 

Letter, Deputy Secretary of the Army (FM) 
King to Comptroller General of the United 
States. Encloses statement of Department of 
Army views and comments on GAO Report 
No. I-18506, Office of District Engineer, Fort 
Worth, Tex., together with enclosed statement. 

6th endorsement, Assistant Chief of Engineers for 
Real Estate, to division engineer, Vicksburg, 
Miss. Subject: Real-estate memorandum No, 4, 
Ferrells Bridge Dam and Reservoir, Cypress 
Creek, Tex. 


(The following is a list of other documents which relate to subeom- 
mittee requests made at the hearing and by letter of the heads of 
certain Government departments and which have been made a part of 
the record either directly or by reference. The documents are on file 
with the subcommittee and may be seen there. ) 


June 19, 1957: Letter, Assistant Attorney General, Lands Division, to sub- 
committee chairman, relating to issues and status of litigation of Government 
acquisition of Richardson land at Benbrook project. 

June 27, 1957: Further inquiry by subcommittee chairman from Assistant 
Attorney General, Lands Division, for information on litigation involving Rich- 


July 19, 1957: Assistant Attorney General’s reply to chairman’s letter of 


June 25, 1957: Letter, subcommittee chairman, to Secretary, Army, asking for 
interpretation of act of June 20, 1938, as amended, in light of questions raised 
by National Lumber Manufacturers Association at hearing. (Similar letters to 


June 27, 1957: Letter from Office of Chief of Legislative Liaison to subcom- 
mittee chairman supplying additional information in response to requests made 
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August 2, 1957: Assistant Secretary of the Interior’s response to subcommit- 
tee chairman’s request, dated June 25, 1957, for interpretation of act of June 20, 
1938, as amended, in light of questions raised by National Lumber Manu- 
facturers Association at hearing. 















DEPARTMENT OF AGRICULTURE 


(Letter re exchange of forest lands is on the way.) 





Mr. Smirn. I think your suggestion to the general should be on 
the basis of a personal suggestion, because he has superiors over him, 
and legal advisers, and I would not want him to take it as a sub- 
committee request until he has had a chance to consider it. 

Mr. Cuuporr. Let the record show that that is my personal sug- 
lative. It is not binding on the subcommittee or any member of 
it. 

General Irscuner. I understand. 

Mr. Cruvorr. I want to make a short closing statement. 

[ certainly want to commend you, General, and your staff, for the 
wonderful and fine cooperation ‘that we have received in this study 
and these hearings that we have had. 

I want to say that I have been chairman of this subcommittee for 
approximately 214 years, and I do not think we have ever had a Gov- 
ernment agency cooperate so well and so finely with us. I think that 
you will agree that it is a rather interesting situation, and you are 

charged with a dat and you are trying to do the duty to the best of 
your ability. 

[ also want to say to you, and this is a personal commendation, I 
was very gratified to read in the New York Times Sunday that as 
soon as that tragedy and catastrophe that happened in Louisiana last 
week occurred, that you were right on the ball down there making an 
inspection, 

I was also gratified to read your statement that you thought that 
under your program it would probably eliminate any possibility of a 
thing like this happening again in that particular section. 

General Irscuner. Thank you, sir. 

Mr. Cuuporr. We will keep the record open for 10 days for an- 
swers to requests we made and for other answers to communications 
wen ace. 

This closes the hearings. The subcommittee stands adjourned. 

(Whereupon, at 3:55 p. m. the subcommittee adjourned, to recon- 
vene at the call of the Chair.) 

















































APPENDIXES 


ExHisir 1A 


{Joint release, Army Corps of Engineers-Department of the Interior] 










OFFICE OF THE SECRETARY, 
October 12, 1953. 


ArMyY Corps—INTERIOR ReaL Estate Policy AGREED UPON 




















Secretary of the Interior Douglas McKay and Secretary of the Army Robert 
T. Stevens, who for several months have been giving intensive study to real- 
estate policies of their Departments, announced today that complete agreement 
has been reached on a revised joint real-estate acquisition policy which will be 
applicable to lands being acquired for dam and reservoir projects of the Bureau 
of Reclamation and the Corps of Engineers. 

The new policy provides for a minimum of outright purchase of land, and 
calls for maximum reliance on securing the right to flood lauds by purchase of 
easements. This will result in the acquisition of much less land in fee than 
previously and should materially reduce real-estate costs to the Federal Govern- 
ment. In addition, State and local governments will benefit by the increased 
amount of land left on tax rolls. 

The policy has the approval of the two Secretaries, and has been concurred 
in by Joseph M. Dodge, Director of the Bureau of the Budget. 


Exugsir 1B 






UnItTep STATES DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, January 13, 1954. 


ORDER NO, 2744 


Subject: Joint Policy for Land Acquisition on Reservoir Projects— Department 
of the Interior-Department of the Army. 


Sec. 1. Lands to be acquired in fee. The fee title will be acquired to the 
following lands: 


(a) Lands necessary for permanent structures. 

(b) Lands below the top of the pool elevation for storing water for naviga- 
tion, power, irrigation, and other conservation purposes. 

(c) Fee title in general will be aequired to all land 200 feet horizontally from 
the edge of the conservation pool described in paragraph 1 (b). In those projects 
where the topography is precipitous, or where the topography is unusually flat, 
and where such discretionary action is desirable, fee title may be acquired to 
those lands which are included in the 5-year flood frequency rather than 300 
feet horizontally. 

(d) Additional lands which may be needed to provide for limited public use 
and reasonable access in accordance with applicable laws, or for operation and 
maintenance of the project. 

(e) Lands covered by the exception. noted in paragraph 2 (f). 

Sec. 2. Lands for which easements are to be acquired. Easements will be ac- 
quired to the following lands: 

(a) Additional reservoir lands needed for flowage in reservoir areas above 
those described in paragraph 1 (c). 

(b) Lands in reservoir areas of navigation only projects, 
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(c) Lands in reservoir areas of flood control only projects which do not 
provide conservation pools, 

(d) Lands required for a relatively short time for temporary structures or for 
use during the construction period only. 

(e) Easements may be acquired for lands in the zone as defined in paragraph 
1 (c) above the conservation pool, and which are in remote areas of the reservoir 
or which had previously been subject to frequent inundation, where it is deter- 
mined that fee title is not required. 

(f) Fee title may be taken as necessary where it is to the financial advantage 
of the Government to acquire fee rather than easement, and in special cases to 
prevent hardship. 

Sec. 3. Blocking out. In land acquired in fee, blocking out will be accom- 
plished in accordance with sound real-estate practices, for example, on minor 
sectional subdivision lines; and, normally, land will not be acquired to avoid 
severance damage if the owner will waive such damage. For lands acquired in 
easement, close tangents may be used in the upper limit of the easement-held 
lands; the final easement taking line thereof should generally follow the upper 
flood line when elevation differences are not significant. Tangents will not be 
refined to the point they are economically disadvantageous. If more economical, 
easements may be secured on the basis of the right of flood to a prescribed 
elevation rather than to block out the upper flood line. 

Sec. 4. Mineral rights. Mineral, oil and gas rights will not be acquired where 
the owner objects or where a substantial additional cost would be involved, ex- 
cept where mineral development would interfere with operation of the project 
or except where required by the provisions of the Atomic Energy Act. Mineral 
rights not acquired will be subordinated to the Government's right to regulate 
their development in a manner that will not interfere with the primary purposes. 

Sec. 5. Buildings. Buildings for human occupancy as well as other structures 
which would interfere with the operation of the project for its primary purposes 
wonild be prohibited in the reservoir areas on lands for which an easement is 
acquire‘. 

Sec. 6. Acquisition of lands for collateral purposes. Except as authorized by 
law, no title to land will be acquired for purposes of preservation of wildlife or 
forests, restoration or replacement of such values destroyed by reservoirs or 
for creating additional values of like nature, or for recreational purposes. 

Sec. 7. Application of policy. The policy set forth herein will govern the de- 
termination as to acquisition of any tract on which title to the United States has 
not been vested or a final judgment in condemnation has not been entered except 
for projects on which the land-acquisition program has progressed to the point 
where application of the policy would be unreasonable or to the distinct dis- 
advantage of the United States or to the general public. The application of the 
principles and criteria outlined above to lands already acquired for reservoir 
projects by disposal of fee title to former owners will require Federal legisla- 
tion. Flowage easements will be retained where necessary. All other lands 
rendered surplus by this policy will continue to be disposed of in accordance 
with existing laws. 

RatpH A. Tupor, 
Acting Secretary of the Interior. 


Prepared for Publication in the Federal Register (19 F. R. 381; 43 C. F. R. 
Part 8). 


Exursir 1C 
DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 
Washington 25, D. C., 12 October 19538. 

ENGWD-ENGKL 601.1 (General). 

Subject: Real Estate Land Acquisition Policy for Civil Works Projects. 

To: Division Engineers, except Division Engineers, POD and MD District 
Engineers, except District Engineers of Districts in EOD and MD and Tulla- 
homa Districts. 

1. Purpose: 

The purpose of this multiple letter is to inform all concerned of a change in 
the basic policy underlying the acquisition of lands and interests therein re- 
quired for the construction, operation, and maintenance of civil-works projects. 
The change in policy is designed to limit real-estate acquisition for civil-works 
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projects to the absolute minimum required for operation and maintenance of the 
project for its authorized purposes and to permit the maximum retention of fee 
title in private ownership consistent with specific requirements of law. 

2. Policy: 

The policy recently approved by the Secretary of the Army is contained in 
the inclosed “Joint Policy—Land Acquisition Reservoir Projects Department of 
the Interior—-Department of the Army” which will be referred to as the “Joint 
Policy.” The “Joint Policy” contains basic conclusions resulting from discus- 
sions and coordinations with the Department of the Interior. The following is 
a summary of the policy, with some additional clarifying information. 

a. Lands to be acquired in fee: 

(1) Permanent structure area. 

(a) Fee simple title to lands will be acquired in this area, due consideration 
being given to acquisition of sufficient area to provide for construction, mainte- 
nance, and repair of structures. 

(b) Included in this area are lands for permanent structures such as dams, 
control structures, roads, power houses and switchyards, dwellings for care- 
taking personnel, equipment, and material storage structures. The usefulness to 
the original owner of land required for these purposes is destroyed and the 
Government has a primary requirement for exclusive use. 

(2) Reservoir area—Below top of conservation pool elevation: 

(a) These are lands permanently inundated for which fee title will be 
acquired. 

(b) These are considered to be those lands below the top of the pool elevation 
for storing water for navigation, power, water supply, irrigation, and other con- 
servation purposes. With the exception of mineral rights (see paragraph d 
below), value of land to the owner is destroyed and comprehensive easement 
would be neither desirable nor economical. Also, the provisions of Section 4 of 
the Flood Control Act of 1946 requiring public access to water areas of reser- 
voirs indicates that fee title should be taken to these lands. 

(3) Reservoir area—Lands subject to frequent inundation: 

(a) The new Joint Policy allows acquisition of land in fee 300 feet horizontally 
from the edge of the conservation pool described in 2a (2) above. With the 
discretion allowed by the policy, it is not desired to acquire land in fee in 
excess of the 5-year flood frequency even though within the 300 foot zone unless 
special conditions exist. 

(b) Lands in this category will be so frequently inundated as to destroy their 
usefulness to the owner except for mineral rights, possible recreational pur- 
poses, grazing, and access for livestock to water. Existing structures should 
be removed and construction prohibited in this area. This is also the area 
required for frequent maintenance and operation purposes such as debris dis- 
position, mosquito control, ete. As the interests of the Government are pri- 
mary in this area, fee title will be taken except that in remote areas of the 
reservoir or where lands had previously been subject to frequent inundation a 
lesser estate may be acquired if less costs will result. Right of livestock access 
to water may be reserved to the owner except in special cases. In special cases 
where no flood-control pool is being provided, sufficient land to provide a reason- 
able freeboard will be acquired. The 300 foot horizontal zone is not necessarily 
related to flood frequencies, but does have the advantage of uniformity and 
ease of establishment and surveying. Where this line approximates the 5-year 
flood line it should be adopted as the upper limits of the fee taking, otherwise 
the 5-year flood line should be used. Either the 300 ft. line or the 5-year flood 
line will be used uniformly on each separate reservoir. 

(4) Reservoir area—Additional lands for public use and access or fur opera- 
tion and maintenance: 

(a) Additional lands which may be needed to provide for limited public use 
and reasonable access in accordance with applicable laws, or for operation and 
maintenance of the project will be acquired in fee. 

(b) Land will be required for maintenance and operation of the project for: 

1. Frequently used operational areas and access thereto. 
2. Clearing and disposition of debris. 

3. Maintenance and repair and restoration. 

4. Prevention of erosion. 

5. Public health, malaria and mosquito control. 

6. Sanitation. 

It is believed that maintenance and operation can be substantially met by use of 
the land and estate in the land acquired in pursuance to this policy, provided the 
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easements obtained have suitable provisions. However, the operation and main- 
tenance requirements may make necessary the acquisition of small amounts of 
additional lands either in fee or by easement. ; 

(c) Public access and use: In order to insure proper public use in accordance 
with Section 4 of the Flood Control Acts of 1944 and 1946, a reasonable number 
of access roads will be required. These should be acquired by easement for 
rights-of-way unless savings can be effected by acquisition of fee title or the 
owner prefers to sell fee title, The public will require access to the shoreland, 
also a sufficient number of public use areas to provide for reasonable future 
use for parking areas, swimming, boat landings, fishing, and picnicking will be 
required to meet the intent of the Flood Control Acts of 1944 and 1946. In 
general, it is believed that the lands acquired as set forth in 2a (3) above will 
meet the major requirement for these purposes. However, because of the 
nature of the terrain in certain reservoirs or nature of floods, some additional 
land may be required. ' 

(5) Land acquired for financial advantage to the United States or to prevent 
hardship: 

(a) Fee title may be taken as necessary where it is to the financial advantage 
of the Government to acquire fee rather than easement, and in special cases to 
prevent hardship if desired by the owner. 

b. Lands for which easements are to be acquired: 

(1) Additional reservoir lands needed for flowage in reservoir areas above 
those described in paragraph 2a (3). 

(a) These lands are in the area between the fee taking line and the project 
design flood plus a reasonable freeboard or spillway design flood line. The inter- 
est of the Government requires the prohibition of structures particularly for 
habitation; use of the land for maintenance and operation of the project; access 
for maintenance and operational purposes; and road access for public use. Strue- 
tures for human habitation and other structures which will interfere with the 
operation of the project for its primary purposes will be prohibited below the proj- 
ect design flood line since such structures in this area of the reservoir would serve 
to defeat the primary purpose of the project and to create rather than remove 
threat of flood damage. In those reservoirs near centers of population which can 
be expected to be developed rather densely with cottages and other structures, 
such construction should be prohibited below the spillway design flood. As a mini- 
mum, an easement insuring these purposes will be taken below the project design 
flood, or the spillway design flood, as determined above, provided it is to the finan- 
cial advantage of the Government; flowage easements may also be acquired in re- 
mote areas or for lands already subject to flooding, provided there is a savings to 
the Government. Fee title should be taken as necessary to prevent hardship if de- 
sired by the owner. Because of severance damages which may result, either 
the owner may desire, or it may be to the financial advantage of the Government 
to acquire the land in fee including even some lands above the project or spillway 
design flood line which should be done in these cases, 

(b) Important: Except in special cases approved in advance, it has heen de- 
termined that acquisition will be limited to lands within the project design flood 
only, with due allowance for freeboard area. 

(2) Lands in reservoir areas of navigation only projects: Easements only 
will be acquried in reservoir or pool areas. 

(3) Lands in reservoir areas of flood control only projects which do not pro- 
vide conservation pools: Easements only will be acquired in reservoir areas. 

(4) Temporary structures areas: 

(2) Generally, a leasehold of sufficient duration will be acquired, with excep- 
tions noted below. 

(b) Generally. temporary structures and construction activities require exclu- 
sive occnpaneyv by the Government for 9 few vears only of certain areas and 
will not destroy the permanent value of the land, accordingly. use under a lease 
will be preferred. However. in some cases, such as use for borrow pits, quarry 
sites or other similar activities, the essential value of the land may be de- 
stroved and fee title should he taken unless the owner desires otherwise and a 
savings in cost will result to the Government by taking a lesser estate. If the 
owner desires the Government to nurchase fee title because to do otherwise 
would be unfair t 
ship. 

(5) Easements in remote areas or in areas previously subject to frequent in 
undation: Easements may be acquired in the fee taking zone defined in 2a (2) 
and (83) above where the lands are in remote areas of the reservoir or which 
previously had been subject to frequent inundation. Lands previously subject to 
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frequent inundation are considered to be those lands lying upstream of the 
projected point on the ground determined by the intersection of the line repre- 
senting the height of the permanent pool, with the line establishing the slope 
of a five-year flood under natural conditions. Fee would normally be taken 
unless a substantial acreage or other consideration is involved. Remote areas 
may be considered to be those lands lying upstream of the point thus estab- 
lished, provided they de not lie within highly developed areas or near centers 
of population, and those areas within the flood plain of minor tributaries, A 
point established by the above rule is indeterminate, subject to exercise of good 
judgment, and the establishment of the point is left to the Division Engineer. It 
should be noted that the acquisition by easement in these areas is permissive. 

c. Blocking out: 

(1) In land acquired in fee, blocking out will be: accomplished in accordance 
with sound real-estate practices. Normally, land will not be acquired to avoid 
severance damage if the owner will waive such damage. For lands acquired in 
fee or easement, close tangents will be used, generally following the flood line 
without significant differences. Tangents will not be retined to the point they are 
economically disadvantageous. If more economical, easements may be obtained 
on the basis of the right to flood, a prescribed elevation rather than to biock 
out the upper flood line. 

ad. Mineral Rights: Mineral, oil, and gas rights will not be acquired where the 
owner objects or where a substantial additional cost would be involved, except 
where mineral development would interfere with operation of the project or 
except where required by the provisions of the Atomie Hnergy Act. Mineral rights 
not acquired will be subordinated to the Government’s right to regulate their 
development in a manner that will not interfere with the priniary purposes. 

e. Buildings: 

(1) Buildings for human occupancy as well as other structures which would 
interfere with the operation of the project for its primary purposes should be 
prohibited in the reservoir areas on lands for which an easement is acquired. 


(2) Other structures may be permitted as deemed advisable. Fences should 
be permitted where needed. 


f. Acquisition of lands for collateral purposes: 

(1) No title to land will be acquired for purposes of preservation of wildlife 
or forests, restoration or replacement of such values destroyed by reservoirs or 
for creating additional values of like nature, or for recreational purposes, unless 
specifically authorized by Congress. 

(2) Provisions of recreational areas other than as contemplated above is 
considered a responsibility of the States rather than the Federal Government, 

3. Application of Policy: 

a. The intent of the policy is to be as liberal to landowners as is consistent 
with the requirements of law and project operational needs. The application 
of the policy is flexible. Major deviations therefrom should be submitted for 
prior approval of the Chief of Engineers. 

b. In general, this policy becomes effective immediately and applies to all civil 
works real estate acquisitions which has not been completed at the time of the 
announcement of the policy. It will govern the determination as to acquisition 
of any tract on which title to the United States has not been vested or a final 
judgment in condemnation has not been entered. However, for projects on which 
the land-acquisition program has progressed to the point where application of 
the policy would be unreasonable or to the distinet disadvantage of the United 
States or the general public, the policy should not be applied and reeommenda- 
tions for exceptions thereto should be submitted to the Chief of Engineers for 
consideration. 

e. Retroactive features of the policy: 

(1) The application of the principles and criteria outlined above to lands 
already acquired for reservoir projects by disposal of fee title to former owners 
will require Federal legislation. Such Federal legislation will be sponsored. 
Flowage easements will be retained where necessary. All other lands rendered 
surplus by this policy will be continued to be disposed of in accordance with 
existing law. 

d. Former owners of land in reservoirs to which the policy applies who have 
received final payment and who inquire as to the status of such lands may be 
informed that there is no present statutory authority for the revestment of 
title in those cases but that Federal legislation will be sponsored by the Depart- 
ment of the Army as indicated in paragraph 3c (1) above, and that such 
legislation will require some repayment by the former owner. 
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e. With reference to paragraph 2a (4), it is realized that new and difficult 
problems will arise in the fee acquisition of land for public access and use. 
This will require early determination of land needed for such purposes, the 
initial plan to be sufficiently flexible to permit the use of fee land acquired above 
the five-year flood as the result of severance or for other reasons. It is realized 
that land utilization and management problems, and problems relating to public 
access and use will become greater under the present policy. It should be noted 
that the policy was adopted with full knowledge of all factors concerned. 
Regardless of the difficulties, it is believed that our activities in reservoir areas 
can continue to be conducted on the same high plane as has characterized reser- 
voir management in the past. 

5. Procedure: The following principles will govern the procedural application 
of new policy to specific projects and tracts of land within each project. 

a. This policy is to be applied tract by tract on an individual ownership basis, 

b. Land requirements to conform with minimum requirements under this 
policy will be restudied and a report of the changes in area and estate to be 
acquired will be submitted as a matter of record. Pending submission of this 
report a narrative statement of progress will be attached to quarterly submis- 
sions on ENG Form 962, Reports Control Symbol ENGKL 14 (R4). 

e. Landowners whose land has not been acquired or whose land is optioned 
but not paid for, or whose land is in condemnation in which final judgment has 
not been entered, will be advised of the change of policy and informed that 
negotiations to acquire lesser acreage or a smaller estate may be considered. 
This advice will be furnished by letter supplemented by meetings in cases 
where deemed advisable. 

d. On tracts which a restudy shows the feasibility of acquiring a smaller 
acreage or lesser estate, landowners who express a desire to retain an interest 
in their lands consonant with the revised policy may be permitted to do so in 
the following manner: 

(1) Accepted options where title has not vested may be cancelled by mutual 
or supplemental agreement. 

(2) As to tracts in condemnation where final judgment is not entered, a 
stipulation may be taken providing for a modification of the area or estate and 
eonsenting to the withdrawal by the Government of that portion of the deposit 
which exceeds the appraised value of the modified estate, without preindice 
to the right of the landowner to have the question of just compensation deter- 
mined by the court. If the landowner has withdrawn funds in excess of the 
estimated compensation for the modified estate, the stipulation will provide for 
the return of the excess funds to the court. It is to be recognized that stipula- 
tions must be satisfactory to the Department of Justice. 

(3) With respect to those tracts in condemnation where final judgment is not 
entered, care must be taken that the Department of Justice affords the former 
landowners the opportunity to stipulate for the taking of a smaller acreage or 
lesser estate, in accordance with the revised policy. prior to the trial of the case. 

(4) In the case of tracts not optioned and not in condemnation, initial nego- 
tiations will be on the basis of the modified estate determined in accordance 
with the above instructions. 

(5) In forwarding requests to the Chief of Engineers for condemnation of 
land, the filing of declaration of taking and stipulation for appropriate action 
there should be included in such submission a statement that the reconimended 
action is in accordance with this policy. 

e. What constitutes “financial advantage to the Government” in easement 
acquisitions within the meaning of the policy is for determination by Division 
Engineers with power to delegate this authority to District Mngineers. No 
fixed formula can be prescribed, but so long as the acquisition of a lesser estate 
will not be to the disadvantage of the United States, the policy may and should 
be followed. The determination must give consideration to the cost of providing 
and maintaining access to lands retained in private ownership. 

f. The word “comprehensive” will not be utilized in describing the easements 
taken under this policy. The language generally describing a flowage easement 
estate is set forth in paragraph 5201.06¢ (3), Orders and Regulations. While 
such language may be sufficient generally, it is incumbent on the part of the 
District and Division Engineers to amend the language when required in a particu- 
lar reservoir area or tract and to cover special contingencies involved. Language 
varying from that contained in paragraph 5201.06c¢ (3), Orders and Regulations, 
should be forwarded to the Chief of Engineers for review and approval prior te 
use. Experience has clearly indicated that the use of the word “permanently” 
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in the wording of the easement, namely, “the perpetual right to permanently or 
intermittently flood * * *” results in payments for easements approximating fee 
value. Accordingly, “permanently” should be omitted from the description when- 
ever this can be done without detriment to the operation and management of the 
project for its currently authorized purposes or reasonably certain future 
modification and wording used somewhat similar to “the perpetual right to 
occasionally flood the land as may be required as authorized by the 
ee ee ere ECt OF 23 leeeer 

g. On projects already underway, close check must be maintained to assure 
that the added real-estate problems introduced by the adoption of this new 
policy do not complicate closure nor necessitate “wholesale” condemnation. 
Every effort should be made to speed up the new acquisition and, where possible, 
streamline procedures, yet at the same time pursue an orderly process. All 
means to accomplish these ends should be explored with a view of shortening 
the time for acquisition, not increasing administrative costs unnecessarily, and 
obviating delays in getting payments into the hands of the landowners. 

h. Mapping and surveying. Properties to be acquired in their entirety by a 
single estate, properties to be severed along natural or other identifiable features, 
or properties severed by the 300-foot horizontal line or the five-year flood line or 
the upper flood line will be “blocked out” as preseribed in paragraph 2e above 
and mapped in accordance with existing criteria. Present policies governing the 
authorization of instrumental surveys of such properties will remain unchanged. 
Field surveys, when necessary to locate and describe lines dividing fee and ease- 
ment acquisition, will be made only after a decision has been made to acquire a 
divided ownership. 

i. Appraisals. With respect to evaluating the lesser estate to be acquired in 
tracts already appraised, in the interest of conserving time and expense and in 
order to eliminate to the greatest extent practicable further visual inspection 
of the property, it is desired, where possible, to conduct an office review of the 
approved tract appraisal and prepare an appraisal report to reflect the estimated 
fair market value of the lesser estate to be acquired. 

6. Public relations. Many problems and difficulties in implementing this new 
policy, particularly with respect to reservoir areas partially acquired, are recog- 
nized. However, if the policy is properly handled, the Corps of Engineers should 
gain rather than lose goodwill. Relations with the landowners should immedi- 
ately improve. Relations with conservation organizations and with the general 
public should not deteriorate if they are kept fully apprised of all factors neces- 
sitating adoption of this policy. Separate communication on the public relations 
aspect of this new policy will be issued at a later date. 

7. All real-estate directives heretofore issued which are inconsistent with the 
policy enunciated herein and instructions pertaining thereto are modified to that 
extent. 

8. It is desired that Division Engineers forward to the Chief of Engineers, 
Attention: ENGLD, within three weeks after the date of this multiple letter, 
information as to the application of this policy with respect to acquisition as 
follows: Reports Control Symbol ENGKL—(OT)—502 is assigned. 

a. Completed projects to which policy is not applicable. 

b. Projects in process of acquisition to which policy is clearly applicable. 

ec. Projects in process of acquisition for which recommendations will be sub- 
mitted as exceptions to policy (detailed separate requests must be submitted and 
approved by the Chief of Engineers). (See paragraph 3a. above.) 

By command of Major General Sturgis: 








A. C. WELLING, 
Colonel, Corps of Engineers, 
Exvecutive. 
1Inel.: Joint Policy. 


{Published in Federal Register of 22 December 1954, volume 19, p. 8845] 
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1. Lands to be acquired in fee. 
lands: 
a. Lands necessary for permanent structures. 


The fee title will be acquired to the following 
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b. Lands below the top of the pool elevation for storing water for navigation, 
power, irrigation, and other conservation purposes. 

ec. Fee title in general will be acquired to all land 300 feet horizontally from 
the edge of the conservation pool described in paragraph 1b. In those projects 
where the topography is precipitous, or where the topography is unusually flat, 
and where such discretionary action is desirable, fee title may be acquired to 
those lands which are included in the 5-year flood frequency rather than 300 feet 
horizontally. 

d. Additional lands which may be needed to provide for limited publie use and 
reasonable access in accordance with applicable laws, or for operation and 
maintenance of the project. 

e. Lands covered by the exception noted in paragraph 2f. 

2. Lands for which easements are to be acquired. Easements will be acquired 
to the following lands: 

a. Additional reservoir lands needed for flowage in reservoir areas above those 
described in paragraph 1c. 

b. Lands in reservoir areas of navigation only projects. 

e. Lands in reservoir areas of flood control only projects which do not provide 
conservation pools. 

d. Lands required for a relatively short time for temporary structures or for 
use during the construction period only. 

e. Hasements may be acquired for lands in the zone as defined in paragraph 
te above the conservation pool, and which are in remote areas of the reservoir 
or which had previously been subject to frequent inundation, where it is deter- 
mined that fee title is not required. 

f. Fee title may be taken as necessary where it is to the financial advantage 
of the Government to acquire fee rather than easement, and in special cases to 
prevent hardship. 

3. Blocking out. In land acquired in fee, blocking out will be accomplished 
in accordance with sound real-estate practices, for example, on minor sectional 
subdivision lines; and normally. land will not be acquired to avoid severance 
damage if the owner will waive such damage. For lands acquired in easement, 
close tangents may be used in the upper limit of the easement-held lands; the 
final easement taking line thereof should generally follow the upper flood line 
when elevation differences are not significant. Tangents will not be refined to 
the point they are economically disadvantageous. If more economical, easements 
may be secured on the basis of the right to flood to a prescribed elevation rather 
than to block out the wpper flood line. 

4. Mineral rights. Mineral, oil, and gas rights will not be acquired where the 
owner objects or where a substantial additional cost would be involved, except 
where mineral development would interfere with operation of the project or 
except where required by the provisions of the Atomic Energy Act. Minera} 
rights not acquired will be subordinated to the Government's right to regulate 
their development in a manner that will not interfere with the primary purposes. 

5. Buildings. Buildings for human occupancy as well as other structures which 
would interfere with the operation of the project for its primary purposes would 
be prohibited in the reservoir areas on lands for which an easement is acquired. 

6. Acquisition of lands for collateral purposes. Except as authorized by law, 
no title to land will be acquired for purposes of preservation of wildlife or 
forests, restoration, or replacement of such values destroyed by reservoirs or for 
creating additional values of like nature, or for recreational purposes. 

7. Application of Policy. The above policy will govern the determination as to 
acquisition of any tract on which title to the United States has not been vested 
or a final judgment in condemnation has not been entered except for projects 
on which the land acquisition program has progressed to the point where appli- 
eation of the policy would be unreasonable or to the distinct disadvantage of the 
United States or to the general public. The application of the principles and 
criteria outlined above to lands already acquired for reservoir projects by 
disposal of fee title to former owners will require Federal legislation. Flowage 
easements will be retained where necessary. All other lands rendered surplus 
by this policy will continue to be disposed of in accordance with existing laws. 
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Exursit 1D 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 
Washington 25, D. C., 15 October 1953. 

ENGW D-ENGKL 601.1 (General). 

To: Division Engineers, except Division Engineers, EOD and MD. District Engi- 
neers, except District Engineers of Districts in EOD and MD and Tullahoma 
District. 

Subject: Real Estate Land Acquisition Policy for Civil Works Projects. 

Paragraph 8 of multiple letter of the same symbol, file number, and subject as 
above, dated 12 October 1953, is modified as follows : 

3. Application of Policy: 

a. Same. 

b. Same. 

“ce, Retroactive features of the policy: 

“(1) The application of the principles and criteria outlined above to lands 
already acquired for reservoir projects by disposal of fee title to former owners 
will require Federal legislation. This is not expected to be applicable to com- 
pleted projects. Flowage easements will be retained where necessary. Ail 
other lands rendered surplus by this policy will continue to be disposed of in 
accordance with existing law. 

“(2) Former owners of land in reservoirs to which the policy will be applied 
who have received final payment and who inquire as to the status of such lands 
may be informed that there is no present statutory authority for the revestment 
of title and that Federal legislation for this purpose is now being studied.” 

d. Formerly paragraph 3 e. 

3v command of Major General Sturgis: 
A. C. WELLING, 

Colonel, Corps of Engineers, Executive. 


Exuisit 1E 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 
Washington, D. C., 15 December 1953. 

ENGWD-ENGKL 601.1 (General). 

To: Division Engineers, except Division Engineers EOD and MD; District 
Engineers, except District Engineers of District in EOD and MD and Tulla- 
homa District. 

Subject : Real Estate Land Acquisition Policy for Civil Works Projects. 


The following paragraphs of multiple letter of the same symbol, file number, 
and subject as above, dated 12 October 1953, as amended by multiple letter also 
of the same symbol, file number, and subject as above, dated October 15, 1958, 
is further amended as indicated below: 

Paragraph 2a. (4): 

“(c) Public access and use: In order to insure proper public use in accordance 
with Section 4 of the Flood Control Acts of 1944 and 1946, a reasonable number 
of access roads will be required. These should be acquired by easement for 
rights-of-way unless savings can be effected by acquisition of fee title or fee 
title would otherwise be to the interest of the Government. In addition, the pub- 
lic will require areas for parking and other incidental uses as contemplated by 
the Flood Control Acts of 1944 and 1946. In general, it is believed that the lands 
acquired as set forth in 2a (3) above will meet the major requirement for these 
purposes. However, because of the nature of the terrain in certain reservoirs 
or nature of floods, some additional land may be required.” 

*aragraph 2a. (5) Land acquired for advantage to the United States: 

“(a) Fee title may be taken as necessary where it is to the financial advantage 
of the Government to acquire fee rather than easement, or where the acquisition 
of fee title would otherwise be to the interest of the Government.” 

Paragraph 2b. (1): 

“(a) These lands are in the area between the fee taking line and the project 
design flood plus a reasonable freeboard or spillway design flood line. The in- 
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terest of the Government requires the prohibition of structures particularly for 
habitation; use of the land for maintenance and operation of the project ; access 
for maintenance and operational purposes; and road access for public use. 
Structures for human habitation and other structures which will interfere with 
the operation of the project for its primary purposes will be prohibited below 
the project design floodline, since such structure in this area of the reservoir 
would serve to defeat the primary purpose of the project and to create rather 
than remove threat of flood damage. In those reservoirs near centers of popula- 
tion which can be expected to be developed rather densely with cottages and other 
structures, such construction should be prohibited below the spillway design 
flood. As a minimum, an easement insuring these purposes will be taken below 
the project design flood, or the spillway design flood, as determined above, pro- 
vided it is to the financial advantage of the Government; flowage easements 
may also be acquired in remote areas or for lands already subject to flooding, 
provided there is a savings to the Government. Because of high severance dam- 
age which might result, it may be to the financial advantage of the Government 
to acquire certain tracts of land in fee, including that part of those tracts above 
the project or spillway design flood line; under these circumstances, if it should 
be to the advantage of the Government, fee title should be acquired in lieu of 
easement.” 

Paragraph2b. (4): 

“(b) Generally, temporary structures and construction activities require ex- 
clusive occupancy by the Government for a few years only of certain areas and 
will not destroy the permanent value of the land; accordingly, use under a lease 
will be preferred. However, in some cases, such as use for borrow pits, quarry 
sites or other similar activities, the essential value of the land may be destroyed 
and, if so, fee title should normally be taken.” 

Paragraph 2b: 

(5) Basements in remote areas or in areas previously subject to frequent in 
undation; Easements may be acquired in the fee taking zone defined in 2 a. (3) 
above where the lands are in remote areas of the reservoir or which previously 
had been subject to frequent inundation. Lands previously subject to frequent 
inundation are considered to be those lands lying upstream of the projected point 
on the ground determined by the intersection of the line representing the height 
of the permanent pool, with the line establishing the slope of a 5-year flood under 
natural conditions. Remote areas may be considered to be those lands lying 
upstream of the point thus established, provided they do not lie within highly 
developed areas or near centers of population, and those areas within the flood 
plain of minor tributaries. It should be noted that the acquisition by easement 
in these areas is permissive.” 

Paragraph 2 ¢c.: 

“(1) In land acquired in fee, blocking out will be accomplished in accordance 
with sound real estate practices. Normally, land will not be acquired to avoid 
severance damage if the owner will waive such damage. For lands acquired in 
fee or easement, reasonable tangents will be used, generally following the flood 
line without significant differences. Tangents will not be refined to the point 
they are economically disadvantageous. If more economical, easements may be 
obtained on the basis of the right to flood to a prescribed elevation rather than 
to block out the upper flood line.” 

Paragraph 5. d.: 

“(2) As to tracts in condemnation where final judgment is not entered, a 
stipulation may be taken providing for a modification of the area or estate with- 
out prejudice to the right of the landowner to have the question of just compen- 
sation determined by the court if a financial settlement cannot be agreed upon 
as part of the terms of the stipulation. Existing arrangements between the 
Corps of Engineers and the Department of Justice whereby Corps of Engineer 
representatives, in conjunction with the fie'd staff of the Justice Department, 
negotiate with landowners, even though lands are under declaration of taking, 
will be applicable. However, it is to be emphasized that all landowners must 
be informed that the condemnation proceeding is under the jurisdiction of the 
Attorney General, and, as a result, approval of the terms of the stipulation must 
be obtained from his Department, as well as the Chief of Engineers, before any 
final commitments are possible to the landowner.” 

By connnand of Major General Sturgis: 

A. C. WELLING, 
Colonel, Corps of Engineers, Executive. 
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Exursir 1F 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 
Washington 25, D. C., 23 February 1954. 

ENGKL 601.1 (General). 

To: Division Engineers, except Division Engineers, EOD and MD District Engi- 
neers, except District Engineers of Districts in HOD and MD and Tullahoma 
Districts, 

Subject: Procedure to Effectuate Policy Promulgated by Multiple Letter Dated 
12 October 1953 in Condemnation Cases and to Implement Paragraphs 5. d. 
(2) and (3) thereof. 

1. In considering the procedure to be followed to put into effect the policy 
enunciated in multiple letter, ENGWD-ENGKL 601.1 (General), 12 October 
1953, Subject: “Real Estate Land Acquisition Poliey for Civil Works Projects.” 
as amended, it appears necessary that more detailed instructions be made ava 
able by both the Chief of Engineers and the Department of Justice in connectiou 
with paragraphs 5. d. (2) and (3) of the aforementioned multiple letter. 

2. Upon determination that the policy will apply to a particular project, a 
review will be made of all unclosed condemuation tracts. By unclosed tracts 
it is meant tracts in condemnation where a final judgment has not been entered. 
A tabulation in quintuplicate will be prepared showing the tract number, the 
owner's name and the civil action in which the tract is included, and an indica- 
tion of whether the tract is under declaration of taking, together with a brief, 
general statement of the proposed change with reference to each specific tract 
involved. This information will be submitted to the Chief of Engineers promptly 
for consideration and transinittal to the Department of Justice in order that that 
Department may inform their local representative of the possible change of 
area or estate. The Division or District Engineers will be notified of approval 
of the tabulation or of any modifications or changes thereto at the same time 
the Department of Justice is furnished the tabulation. 

3. The Division or District Engineer will then proceed to communicate with 
the owners of the particular tracts informing them of the possibility and the 
willingness of the Government to revise the area/or the estate to be acquired, 
provided that the owners are agreeable to considering such a proposal and will 
stipulate to that effect in the condemnation proceeding. The owners will be 
advised that the change may be accomplished without prejudice to their rights 
to have the court ultimately determine the compensation if they so desire. A 
time limit which is considered reasonable, all factors considered, will be set 
for receipt of the landowners reply. It is suggested that not more than 30 days 
shall be a reasonable limit. 

4. Should the former owner be unwilling to agree to any change or fail to 
respond within a reasonable time to the communication, the Chief of Engineers 
will be notified immediately in order that the Department of Justice in Wash- 
ington may be advised so that the case may be brought to trial as to that par- 
ticular tract. Upon ascertaining that the owner is agreeable, the Division or 
District Engineer will proceed to prepare revised appraisals, descriptions, and 
maps of the affected tracts. Copies of the revised appraisals, descriptions, and 
maps will be furnished direct to the local representative of the Department 
of Justice in accordance with existing procedure. 

5. Negotiations will then be conducted in cooperation with the local repre- 
sentative of the Department of Justice to secure a stipulation and an overall 
settlement of the case wherever possible. However, in the event it is impos- 
sible to reach an amicable agreement for complete settlement for the Govern- 
ment’s acquisition of the tract, agreement as to the area and estate should be 
secured, leaving final determination of the compensation with the Court. Jt 
should be stressed in any negotiations that final approval of the stipulation is 
under the jurisdiction of the Attorney General, with the recommendation of the 
Chief of Engineers. 

6. Inclosure 1 is a suggested form of stipulation which it is believed may, in 
most cases, be adapted to the particular project and the tract involved. In any 
event, the final form of the stipulation to be utilized must carry the approval 
of the local representative of the Department of Justice. In this connection 
the following general comments are made: 


a. The stipulation will not provide for any change in the amount of the 
deposit unless : 
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(1) The stipulation provides for an overall settlement of the case; 

(2) The entire tract is to be excluded from the acquisition; or 

(3) A substantial refund is due the Government and important ques- 
tions of law are involved. 

b. The areas in which the Government is acquiring interests will be fully 
described. 

e. The estates to be acquired as to fee and easement will be accurately de 
scribed with particular care being given to paragrapbs 2 b (1), 2d, 2e and 5f, 
of the 12 October multiple letter, as amended, e. g., where the owner reserves 
minerals, appropriate restrictions as to exploration and subordination to the 
paramount right of the Government to flood will be included. 

d. The stipulation should provide as part of the consideration : 

(1) Consent by the landowner to the Government’s acquisition of the 
revised area and the estates therein in the event the stipulation is approved; 

(2) Withdrawal of any answer contesting the Government’s right to 
acquire the property and any interrogatories heretofore filed ; 

(3) In the easement area where applicable: 

(a) Waiver of any and all claims by the former owner, his heirs and assigns 
against the United States, the State, County and political subdivision thereof 
for loss of access to the land or interest therein ; 

(b) A waiver of any and all claims by the former owner, his heirs and assigns 
for damage arising from soil erosion, slides and wave wash. 

e. If the owner is unwilling to agree to inclusion of (3) (b), it may be omitted. 

7. Inclosure 2 is a flowage estate which generally should be utilized in ease 
ment areas. Any substantial deviation therefrom should be approved by the 
Chief of Engineers before inclusion in the stipulation. 

8. Immediately after execution by the landowner, copies of the stipulation 
will be forwarded by the Division or District Engineer through channels, in 
duplicate, including any exhibits, to the Chief of Engineers, together with 
copies of maps delineating the fee area in red, the easement area in blue, and 
the area to be excluded and revested in yellow. Copies will also be forwarded 
immediately to the local representative of the Department of Justice. In for- 
warding the stipulation, the District Engineer will include appropriate recom- 
mendations, together with information, if available, as to the recommendation 
which the local representative of the Department of Justice intends to make 
to his Department. 

9. Upon receipt by the Chief of Engineers, the matter will be coordinated 
with the Department of Justice and that Department will be furnished recom- 
mendations of the Chief of Engineers. Copies of the recommendations will be 
furnished to both the Division and District Engineers. In the event any changes 
are deemed advisable, the concurrence of the Department of Justice will be 
obtained and necessary instructions issued by both Department as to the par- 
ticular tract or tracts. 

10. In projects of considerable area and where numerous tracts are involved, 
it appears advisable that negotiations adhere to segments, that is, efforts to 
secure stipulations should move progressively from one segment to the next. 
However, in instances where it is apparent that it will be necessary to try a 
condemnation case in the immediate future, but there is a possibility that the 
owner will agree to a revision, such cases will be accorded priority. 

11. It is not anticipated that these criteria will meet all situations and spe- 
cial problems may be submitted to the Chief of Engineers for consideration 
where expedient. 

2. It is evident that the aforementioned implementation applies only to in- 
stances where declarations of taking have been filed. With respect to cases 
where only condemnation proceedings have been instituted, the necessary adjust- 
ments may be made by securing satisfactory options and/or dismissing the cases 
from condemnation. In the event it becomes necessary to file a declaration 
of taking to acquire the tracts, the condemnation proceeding may be amended 
at that time to conform to the criteria of the 12 October multiple letter, as 
amended. 

18. The issuance of this multiple letter has been coordinated with the Depart- 
ment of Justice in Washington, which Department has issued similar instruc- 
tions to its field representatives. 

By command of Major General Sturgis: 

A. C. WELLING, 
Colonel, Corps of Engineers, 
Exrccutive. 
2 Incls.: 1. Stipulations form. 2. Flowage estate. 
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IN THE UNItrEeD States District CouRT FOR THE DISTRICT OF ( ) 
CIVIL NO. ( ) 
Unirep States oF AMERICA, PLAINTIFF, VS. ( ) Acres, More or LEss, or 
LAND IN ( ) County, STATE OF ( ) ¢ ) ET AL., DEFENDANTS, 
( ) STIPULATING DEFENDANTS 
STIPULATION FOR JUDGMENT AS TO TRACT ( ) 


Whereas the plaintiff, United States of America, commenced the above-en- 
titled action for the purpose of acquiring by eminent domain certain lands 
described as follows, to wit: 


Fee simple title, subject, however, to existing easements for public roads 
and highways, public utilities, railroads and pipelines, in and to the follow- 
ing described lands, to wit: 

Tract No. ( ‘s 


The tract of land above described contains ( ) acres, more or less. 


Whereas, by reason of the filing of a declaration of taking and the depositing 
of ( ) as estimated just compensation for the taking thereof, title to such 
lands vested in the United States of America on ( ); and 

Whereas, it has been determined to be necessary to reduce the total acreage 
acquired in the proceeding ; and 

Whereas, it has been determined to be necessary to revise the estate acquired 
in a portion of the remaining land in order to provide for a perpetual flowage 
easement therein; and 

Whereas, it has been determined to be necessary to revise the estate acquired 
in the remainder of the tract in order to revest in the former owners title to the 
minerals in the land subordinate, however, to the prior rights of the United 


States in connection with the ( ) project ; and 
Whereas, the defendants ( ) have agreed to accept the sum of ( ) 


inclusive of interest, as just compensation for the interests acquired in the pro- 
ceeding and have agreed further that the balance of moneys remaining on 
deposit in the registry of the court, to wit, the sum of ( ) shall be re- 
turned to the United States of America, 

Now, therefore, it is stipulated and agreed by and between the United States 


of America, plaintiff, and the above-named defendants ( ) as follows: 
(a) That the defendants herein consent to the acquisition by the United 


States of the estates in the land as hereinafter set forth; 

(b) That said defendants consent to the withdrawal of any answer and/or 
interrogatories heretofore filed in the proceeding contesting the Government’s 
right to acquire the land; 

(c) That there shall be substituted for the legal description of the tract and 
the estate acquired therein, as set forth in the complaint in condemnation and 
the declaration of taking heretofore filed in the proceeding, the descriptions and 
estates set forth below: 

(1) The fee simple title to the land as described below subject to exist- 
ing easements for public roads and highways, public utilities, railroads 
and pipelines, reserving, however, to the owner of the land or the owner 
of any interest therein, including third party lessees, their heirs, successors, 
and assigns, all oil and gas rights therein, on or under said described lands 
with full rights of ingress and egress for exploration, development, pro- 
duction and removal of oil and gas; upon condition that the oil and gas 
rights so reserved are subordinated to the right of the United States to flood 
and submerge the said lands permanently or intermittently in the construc- 
tion, operation and maintenance of the project and that any exploration 
or development of such rights shall be subject to federal or state laws with 
respect to pollution of waters of the reservoir; provided further that the 
District Engineer, Corps of Engineers, ( ) or his duly anthorized 
representative shall approve in furtherance of the exploration aud/or de- 
velopment of such reserved interests, the type of any structure and/or 
appurtenances thereto now existing or to be erected or constructed in con- 
nection with such exploration and/or development, said struetures and/or 
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appurtenances thereto not to be of a material determined to create flotable 
debris. 


The land above described contains ( ) acres, more or less. 

(2) A perpetual right and easement to occasionally overflow, flood and 
submerge the land hereinafter described ; and to maintain mosquito control, 
as may be required in connection with the operation and maintenance of 
the ( ) project as authorized by the Act of Congress approved 
( ); reserving, however, to the owners of the described lands all such 
rights and privileges as may be used and enjoyed without interfering with 
or abridging the rights and easements hereby taken; provided that no 
structure for human habitation shall be constructed or maintained on the 
described lands and, provided further, that with respect to said described 
lands, the written consent of the representative of the United States in 
charge shall be obtained for the type and location of any structure and/or 
appurtenances thereto now existing or to be erected or constructed in con- 
nection with said reserved rights and privileges. 


The land above described contains ( ) acres, more or less. 

(d) That with respect to the aforementioned lands as to which a perpetual 
flowage easement is to be acquired, the defendants herein expressly waive any 
and all claims against the United States or the State, County and political sub- 
division in which the land is located for loss of access thereto and waive fur- 
ther any claims against the United States for damage thereto arising from soil 
erosion, slides and wave wash; 

(e) That all right, title, and interest of the stipulating defendants in and to 
any and all portions of the tract as set forth in the complaint in condemnation 
and the declaration of taking heretofore filed in the proceeding which are not 
included in paragraph (c) above shall be excluded from the proceeding and title 
thereto shall be revested in said defendants ; 

(f) That the fair market value and the full just compensation to be paid for 
the taking of all the interests acquired in the proceeding, including all damages 
arising therefrom, is the sum of ( ) inclusive of interest. 

(zg) That judgment shall be entered pursuant hereto fixing just compensation 
as above stated, directing payment to the person or persons entitled thereto and 
adjudging title to the estates as set forth herein to be vested in United States of 
America ; 

(h) That said sum shall be subject to all liens, encumbrances and charges 
existing against said lands at the time of the taking, and that any and all com- 
pensation ascertained and awarded in this proceeding in favor of any parties 
now or subsequently named as defendants shall be payable and deductible from 
said sum, and the parties consent to the entry of all orders, judgments and decrees 
appropriate to effectuate this stipulation. 

In support of the foregoing stipulation, it is hereby represented to the court 
as follows: 

i 


That this stipulation is intended as a voluntary appearance and express waiver 
of service of notice and of all other process and pleading, notice of hearing, and 
trial by jury. 

IT. 


That at the time of the institution of this action and of the filing of the declara- 
tion of taking herein no person, firm or private or municipal corporation had or 
claimed any right, title, or interest whatsoever in or to said property and there 
existed against the same no liens, encumbrances, taxes, assessments, claims, 
rights or charges of whatsoever nature except as follows: 


NAME INTEREST OR CLAIM 
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iI, 













That except as aforesaid on said date no other person, party or corporation was 
in possession of said lands and there were no unrecorded liens, leases, encum- 
brances or transfers outstanding affecting said property. 


IV. 





That at the time of the acquisition of said property by the undersigned stipu- 
lating defendants, their marital status was, ( ). 





Vv. 









































That except as herein set forth no other person, party or corporation is entitled 
to receive any portion of the just compensation to be paid for the taking of 
said lands and there is no reason why the said just compensation should not be 
paid as herein set forth. 

Wherefore, the parties hereto pray for Judgment as appropriate to effectuate 
this stipulation. 
Dated this ( ) day of ( ) 1954. 


Unitep Stares or America, Plaintiff. 


Attorneys for Defendants. 





The estate taken for said public uses, subject to existing easements for public 
roads and highways, public utilities, railroads and pipelines, is a perpetual right 
and easement to occasionally overflow, flood, and submerge the land hereinafter 
described ; and to maintain mosquito control, as may be required in connection 
with the operation and maintenance of the ------__--_--__ project as authorized 
by the Act of Congress approved__........_..-__.-__ ; reserving, however, to 
the owners of the described lands all such rights and privileges as may be used 
and enjoyed without interfering with or abridging the rights and easements 
hereby taken; provided, that no structure for human habitation shall be con- 
structed or maintained on the described lands and, provided further, that with 
respect to said described lands, the written consent of the representative of the 
United States in charge shall be obtained for the type and location of any 
structure and/or appurtenances thereto now existing or to be erected or con- 
structed in connection with said reserved rights and privileges. 


Exnisit 1G 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 
Washington 25, D. C., 18 March 1954. 

ENGWD-ENGKL 601.1 (General). 

Subject : Real Estate Land Acquisition Policy for Civil Works Projects. 

To: Division Engineers, except Division Engineers, EOD and MD District 
Engineers, except District Engineers of Districts in EOD and MD and Tulla- 
homa District. 


Multiple letter of the same symbols, file number, and subject as above dated 
12 October 1953, as modified by multiple letter of like symbols, file number, and 
subject, dated 15 October 1953, is further modified by the deletion from para- 
graph 3c (2) of the words “and that Federal legislation for this purpose is now 
being studied.” 

By command of Major General Sturgis: 

A. C. WELLING, 
Colonel, Corps of Engineers, 
Erecutive. 
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Exuipir 1H 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIRF OF ENGINEERS, 
Washington, D. C., November 19, 1956. 

ENGWO-KL. 

To: Division Engineers, except Division Engineer, MD District Engineers, ex- 
eept District Engineers of Districts in MD and Tullahoma, and Eastern 
Ocean Districts. 

Subject: Real estate requirements in pool areas. 

1. The purpose of this multiple letter is to clarify the application of the joint 
real estate policy approved in October 1953 with respect to reservoir pool 
areas, 

2. For most authorized project purposes, the necessity for a pool is determined 
from operational requirements. A pool solely for recreational purposes is 
seldom specifically covered by the authorizing document or other basic author- 
ity, and unless so authorized will not be provided at Federal expense. Under 
the joint policy, if a pool is not provided, acquisition ontside of the construction 
areas is generally by easement, with no provision for recreation within the 
reservoir area. 

8. The joint real estate policy provides that for certain navigation projects 
easements only will be acquired. This applies to projects for which the naviga- 
tion pool is geographically confined largely within the banks of the stream 
channel. However, a navigation pool may have recreation benefits, in which 
case fee acquisition of public access points is permissible under the policy. These 
access points will be provided. 

4. It is desirable on occasion to provide a pool for such operating purposes 
as: (a) to facilitate gate operation in freezing climates, (b) for biological or 
plant growth control, (¢) debris control. Approval of the Chief of Engineers 
is required and is normally secured by action on the general design memorandum, 
If pools provided for these reasons are of sufficient magnitude, and are so located 
to have significant collateral public use benefits. acquisition will be on the basis 
of fee to the 5-year frequency level as well as additional lands required for pub- 
lic access. Otherwise, fee acquisition will be limited to the permanently in- 
undated lands and land required for operational access. Determination of opera- 
tional requirements should not be unduly influenced by prospective but unauthor- 
ized recreational aspects. 

5. At any reservoir with a permanent pool the acquisition of more land, of 

a lesser interest than fee to the 5 year flood may be indicated. Reasons for an 

exception to policy may be such as (a) request of a landowner ()) economy 

to the government without detriment to the operation of the project (c) topo- 
graphy of the reservoir area (7) location of the land in question in the reservoir 
area. Specific proposals or requests for exceptions to policy will be forwarded, 
with recommendations of district and division engineers, to Chief of Engineers, 

ATTN: ENGWO, for decision. 

6. When there is no clear or collateral-purpose authority for the provision 
of a recreational pool at an authorized project at Federal expense, and such 
provision is considered fully justified, normal authorizing procedures must be 
instituted in order to accomplish that objective. When responsible local author- 
ities request the provision of a recreational poo] at an authorized project and 
they are willing to bear the costs allocated thereto, consideration will be given 
to project modification in accordance with authority available to the Chief of 
Engineers. 

For the Chief of Engineers: 

C. H. Dunn, 

Colonel, Corps of Engineers, Executive. 


O&R 15 Oct, 52 
5201.05 Change 8, 30 Sep. 53 
To Part IT, Chapter V 
Exhibit 11 
5201.06 Planning policies 
a. Sites for structures. 
(1) The sites for dams and other structures of a permanent nature will be 
acquired in fee without qualification or restriction. They will include sufficient 
land for each structure and for the adequate maintenance and operation thereof. 
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(2) If it is found that the acquisition of an unrestricted fee title will require 
exorbitant expenditures for the extinguishment of outstanding rights, and the 
division and district engineers are of the opinion that the continued existence of 
such rights will not interfere with the construction, operation, or maintenance 
of the project, the facts will be reported to the Chief of Engineers for deter- 
mination as to whether the outstanding rights in question should be eliminated. 

b. Construction areas and approach to sites. Areas contiguous to or in the 
vicinity of the site which are needed for construction purposes only will not, in 
general, be acquired in fee. A temporary occupation of the areas for the period 
ef construction is sufficient. Im order to provide access to the site by road, 
railway, or other means, a perpetual right-of-way easement to the sites should 
normally be acquired. Where the circumstances peculiar to a particular locality 
warrant, recommendation for the aequisition of fee-simple title to a strip of 
Jand sufficient for the access purposes will be given consideration. 

ce, Reservoir or pool areas. 

(1) The general policy of the Department of the Army is to acquire fee title 
to all lands in reservoir or pool areas below the taking line fixed for that purpose 
in the approved general design memorandum as well as that land above the said 
guide taking line which has been blocked out on the basis of real property taking 
lines (see par. 5201.06d). While such title must be without restriction or limi- 
tation as to the purpose for which the land may be used by the United States, 
consideration will be given to acceptance of title subject to rights or servitudes 
which will not conflict with the construction, operation, and maintenance of the 
project, and a substantial saving will result to the Government. If it appears 
to the best interest of the United States to acquire fee title, subject to such 
rights, either in a specific tract or in the reservoir or pool area as a whole, the 
case will be forwarded to the Chief of Engineers for decision, accompanied by 
the recommendations of the Division and District Engineers and detailed data 
and information in support thereof. If approval is granted by the Chief of Engi- 
neers to acquire land subject to such rights, see paragraph 5205.02e. 

(2) As indicated in paragraph (1) above, the policy of the Department of the 
Army is to acquire fee title to all lands in the reservoir or pool area. It is recog- 
nized, that in exceptional cases where the acquisition of fee title to certain lands 
would require exorbitant expenditure of funds or flooding of the land would occur 
infrequently, such as in the upper elevations of the reservoir above the static full- 
pool level, it may be necessary to consider the acquisition of comprehensive 
flowage easements if such type of acquisition would not interfere with the opera- 
tion and maintenance of the project. Experience has indicated that acquisition of 
flowage easements should be held to a minimum since the cost thereof in most 
cases equals the fee value of the land and once a flowage easement is approved 
as to one area in the reservoir other landowners request that they be permitted 
to convey flowage easements only. However, the Chief of Engineers will con- 
sider recommendations of Division and District Engineers for the acquisition 
of flowage easements in exceptional cases where it can be shown that a sub- 
stantial savings will result in the acquisition of a flowage easement, the land 
will be subject to infrequent overflow and such type of acquisition will not 
interfere with the operation and maintenance of the project. It is to be under- 
stoed that no commitments will be made to any owner of land concerning the 
acquisition of flowage easements prior to approval of this type of acquisition 
by the Chief of Engineers. When the acquisition of flowage easements for an 
area is authorized by the Chief of Engineers, the acquisition will be concluded, 
generally, on the following basis: 

{a) Flowage easements will be acquired with respect to all of the tracts in the 
approved area. 

(b) Even though the owner desires acquisition of a flowage easement but 
there is a difference of opinion between the Government and the landowner as 
to the price to be paid for the easement, the acquisition of the flowage easement 
will be concluded through the filing of condemnation proceedings ; 

(ce) In those instances where the landowner indicates a definite desire to move 
from the area and requests the Government to acquire fee title to his land; the 
Chief of Engineers will consider a recommendation for the acquisition of fee 
title to his entire tract in the event a reasonable price, which can be justified by 
the District Engineer, can be agreed upon. However, in such case, and assum- 
ing the Chief of Engineers has approved the acquisition of fee title, if the land- 
owner will not agree to a price deemed reasonable by the Government, and resort 
to condemnation proceedings is necessary, then a flowage easement only over 
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that portion of the tract required for project purposes will be acquired by the 
filing of condemnation proceedings. 

(3) In those cases where the acquisition of a flowage easement is approved by 
the Chief of Engineers, in accordance with the policies set forth in (2) above, 
such easement will be without any limitations or restrictions whatever on the 
purpose for which the water is stored and will cover the right to overflow as may 
be necessary as a result of the construction, maintenance, and operation of the 
project, together with the right to go upon the lands involved from time to time 
as occasion may require and remove therefrom natural or artificial structures 
or obstructions which in the opinion of the representative of the United States 
in charge may be detrimental to the operation and maintenance of the project, 
reserving, however, to the grantor and his assigns all such rights and privileges 
as may be used and enjoyed without interfering with or abridging the rights and 
easements conveyed to the United States. The right to remove artificial struc- 
tures and obstructions should not be included in flowage easements in those 
instances where the land involved has improvements thereon which have not 
been considered in arriving at a value. Any exception to the foregoing must 
receive the prior approval of the Chief of Engineers. 

d. Real property taking lines. 

(1) Real property taking lines will be based upon the guide taking line (see 
par. ¢ (1) above) fixed for the purpose in the definite project report, which 
guide taking line is generally based on the static full-pool elevation plus a varia- 
ble flowage freeboard height to provide appropriate allowances for induced sur- 
charge operation of the reservoir, adverse backwater or sedimentation effects 
in upper reaches and tributary arms of the reservoir, adverse saturation and 
erosion of shoreline fringe areas, and similar considerations. Since the guide 
taking line is irregular and fixed without regard to the effect thereof upon the 
fringe tracts of land in the project it bisects, the purpose of establishing a real 
property taking line is to accomplish a refinement of the guide taking line in 
accordance with sound real-estate practices and to include all lands required for 
authorized project purposes. Thus, the real property taking line normally 
encompasses land above the guide taking line and takes the form of an irregular 
line following tract ownership boundaries or bisecting the tract ownership in 
such a way us to leave the remaining land unit susceptible to economic use, if 
such is possible. Thus, if the contour line cuts off access to the remaining land 
in the ownership or creates a severance damage equal to the value of the whole 
tract, the real property taking line would normatly follow the tract ownership 
boundary so that the Government would acquire the whole tract. Other sound 
real-estate practices in determining such real property taking line, together with 
all pertinent factors regarding the operation, maintenance and management of 
the project as authorized by law, should be considered in all cases. 

(2) As indicated in paragraph 5201.05, maps indicating the tentative real 
property taking lines are made a part of the real-estate memorandum, which 
tentative real property taking line is approved as a part of that memorandum. 
Thus, where the real-estate memorandum is approved and the Division Engineer 
authorized to acquired the land included therein, fringe tracts should not be 
acquired until a final real property taking line is approved by the Division 
Engineer (this authority to approve is not to be delegated to District Engineers) 
as hereinafter set forth. In view of the foregoing, as soon as possible after the 
real-estate memorandum report has been approved and authority granted to 
acquire the land by the Chief of Engineers, the District Engineer will submit to 
the Division Engineer a map showing the final real property taking line, accom- 
panied by justification and reasons therefor, for consideration and approval. 
Normally, the final real property taking line will be submitted for approval to 
the Division Engineer as soon as appraisals have been prepared on fringe tracts. 
The final real property taking line map may be approved by the Division Engineer 
for an entire project or in units or segments thereof; however, if the final real 
property taking line map is submitted on a unit or segment basis, such unit or 
segment must be complete in itself and not dependent upon another unit or seg- 
ment not submitted for approval. The approval of the final real property taking 
line by Division Engineers is subject to the following: 

(a) Inerease in areas of fringe tracts must be justified on the basis of renl- 
estate practices—i. e., elimination of excessive severance damage, access prob- 
lems or the like. Areas of fringe tracts will not be increased for the purpose 
of acquiring land for recreational purposes only. 
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(b) Decrease in areas of fringe tracts should not encroach on areas actually 
needed for authorized project purposes, or for public and operational access to 
the reservoir area. 

(c) No change in interest to be taken in the land will be made without the 
prior approval of the Chief of Engineers. 

(d) Upon approval by the Division Engineer of the final real property taking 
line for the project or any segment thereof a copy of the approved map or maps 
will be forwarded to the Chief of Engineers, Attention: ENGLP for information 
and record. If deemed necessary by the Division Engineer the question of ap- 
proving final real property taking lines which involve controversial or unusual 
issues may be submitted to the Chief of Engineers for final decision. 

(3) Approval of the Chief of Engineers is not required of the real property 
taking lines whether tentative or final, of projects authorized by the Congress 
subject to requirements of local cooperation that local interests furnish or pro- 
vide without cost to the United States all lands, easements, and rights-of-way 
required for a particular project. 

e. Possession of real estate. As a general policy, the Department of the Army 
will not require landowners, or persons occupying real property under arrange- 
ments with the landowners, to relinguish possession of land without their consent 
unless actual payment has been made to the parties in interest through a negoti- 
ated purchase, or a declaration of taking has been filed in conjunction with a 
condemnation proceeding and the Government’s estimate of compensation de- 
posited with the Court. In order to meet land requirements so that construction 
will not be delayed, District Engineers will make land requirements known to 
the Chief of Engineers through channels sufficiently in advance of the time that 
possession of the property is required so that these conditions can be met. Refer- 
ence is made to section 6 of this chapter relating to the policy of the Corps of 
Engineers in filing condemnation proceedings. 


ExHIBIT 1J 
BUREAU OF RECLAMATION LAND-ACQUISITION PoLicy STATEMENT, JANUARY 11, 1945 


4.04 In the acquisition of lands for the location of dams and various perma- 
nent buildings, a fee simple title free of encumbrances or restrictions of any 
character shall be obtained, unless advance approval for departure from this 
requirement is given by the Commissioner. In the acquisition of lands for 
reservoir areas, the kind and extent of estate to be acquired shall be determined 
largely by the measure of control needed or desired, but consideration shall 
also be given to the cost to the Government. As a general rule, a fee simple title 
should be acquired in these areas. Should it appear that the measure of control 
desired would not be impaired by acquiring an estate subject to various other 
rights of user and that such an acquisition will result in a material saving in cost, 
title may be taken in fee simple subject to reservations of rights in the vendor. 
If circumstances justify the acquisition of flowage easements only for reservoir 
purposes, such acquisition shall be made only after approval by the Commissioner. 
The object in avoiding the use of flowage easements for reservoir purposes is to 
avoid ambiguities and uncertainties in such situations as to the relative rights of 
the government and the owner of the underlying fee. 

4.05 Except in the case of reservoir areas and lands required for the location 
of dams or permanent buildings to be erected by the government, it shall be the 
policy to acquire easements for the location of project facilities, unless the 
Regional Director determines that it would be more practicable to acquire a 
fee title in a particular transaction or for a particular project facility and prompt- 
ly informs the Commissioner of such determination and the reasons therefor. 
This policy is to be followed with respect to, among other things, canals, laterals 
and drains, transmission lines, highways and roads and similar works and facili- 
ties. The form of conveyance for telephone and transmission line rights-of-way 
shall be as prescribed in C. L. No. 2641, dated May 3, 1940, with whatever modifi- 
cations that are determined to be necessary or desirable by the Regional Counsel. 
The form of conveyance for easements in other cases shall be determined by the 

Regional Counsel, considering all the uses which are to be made of the lands 
involved. The removal of liens or other encumbrances in connection with such 
titles need not be required in all cases. Frequently, by payment of the purchase 
price of the easement, or a part thereof, to the lien holder involved, arrangements 
can be made with him whereby he will subordinate his lien to the easement 
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granted. In other instances, the value of the land involved will be improved by 
reason of project construction, and for that reason the lien holder may be willing 
to grant the necessary permission to the Government without further charge. 
All such possibilities of adjusting such matters shall be explored by the Regional 
Counsel, the other regional officials, and the project officials concerned. 

4.06 It is recognized that it is administratively desirable to acquire control 
areas around reservoirs. Such are authorized under the law when confined to 
the area that can be reasonably justified according to good engineering and 
administrative practices. In most instances, it is believed that a strip three 
hundred feet wide above the high waterline will provide the normal control 
area that should be sought, as a matter of policy, except where it may prove 
financially advantageous to go beyond this limit by buying entire holdings 
because of excessive severance damages involved in partial acquisitions. Where 
it is deemed desirable or necessary to deviate from initial determinations with 
respect to control areas, it is the responsibility of the Regional Director, based 
upon the recommendations of the interested branches, to justify the departure 
from the general policy above stated. 

4.07 Rights-of-way of the character covered by subsection 4.05 above shall 
not be acquired for a greater width than may be reasonably necessary, and shall 
be located so as to cause as little damage as possible, consistent with good engi- 
neering practice. As between alternate routes, the total construction and damage 
costs of each route shall be computed and compared. The least expensive route 
which will be satisfactory, considering problems of construction and operation 
and maintenance, shall then be selected. The crossing of orchards, highly im- 
proved or cultivated lands, or the unnecessary impairment of the value of existing 
improvements, should be avoided if there is any other economical and feasible 
route available. The power of the Government to compel landowners to grant 
such rights-of-way should never be exercised in an arbitrary manner. Regional 
and project officers will be held administratively responsible for a failure to use 
reasonable judgment and proper discretion in this respect. 


Exnrsit 1K 


UNITED STATES DEPARTMENT OF THE INTERIOR, 
BUREAU OF RECLAMATION, 
Washington, D. C., May 7, 1947. 
C. L. 3282—Supplement No. 1. 
To: All officers. 
From: Commissioner. 
Subject: Acquisition of land for control areas around reservoirs. 


1. The statements of policy and procedures governing the quality and nature 
of titles and conveyances required in the acquisition of lands for control areas 
around reservoirs, as set forth in paragraph 4 of circular letter No. 3282, are 
hereby amended to exclude the acceptance of flowage easements. Paragraph 4.04 
of circular letter No. 3282, dated January 11, 1945, is hereby amended to read 
as follows: 

“4.04 In the acqnisition of lands for the location of dams, reservoirs, and 
various permanent buildings, a fee simple title free of encumbrances or restric- 
tions of any character shall be obtained, unless advance approval for departure 
from this requirement is given by the Commissioner. In the acquisition of 
lands and property for control areas around reservoirs, fee simple title will be 
required for such areas. Should it appear that the measure of control desired 
would not be impaired by acquiring an estate subject to various other easements 
such as highways, pipelines, etc., title may be taken in fee simple subject thereto.” 

2. The foregoing instructions and procedures are effective immediately. 


MicHaAaEL W. Stravs. 
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Exursit 1L 


ATTACHMENT TO LETTER DATED May 13, 1957, From ASSISTANT SECRETARY OF THE 
INTERIOR Frep G. AANDAHL TO Hon. Eant CHuporr, CHAIRMAN, PUBLIC WORKS 
AND RESOURCES SUBCOM MITTEE 


The following is quoted from Chapter 1.3 of Volume XVIII, Land Acquisition 
and Management, of the Reclamation Manual. On November 20, 1947, the follow- 
ing was issued : 

“9 Control Areas Around Reservoirs. It is administratively desirable to 
acquire control areas around reservoirs. Such are authorized under the law 
when confined to the area that can be reasonably justified according to good 
engineering and administrative practices. In most instances, it is believed that 
a strip 300 feet wide above the high waterline will provide the normal control 
area that should be sought, as a matter of policy, except where it may prove 
financially advantageous to go beyond this limit by buying entire holdings because 
of excessive severance damages involved in partial acquisitions. Where it is 
deemed desirable or necessary te deviate from initial determinations with re- 
spect to control areas, it is the responsibility of the Regional Director, based 
upon the recommendations of the interested offices, to justify to the Commis- 
sioner the departure from the general policy above stated.” 

On August 26, 1948, the above was superseded by the following: 

“9 Control Areas Around Reservoirs. It is desirable to acquire control areas 
around reservoirs above the high waterline. This is legally permissible when 
confined to the area that can be reasonably justified according to good engineer- 
ing, administrative, and management practices. As a matter of policy, the 
limits of the control area above the high water level that should be sought will 
be governed by the practical needs for the conservation and protection of the 
operating efficiency of the reservoir and this will normally be not less than 300 
feet. However, it may prove financially advantageous to go beyond this limit 
by buying entire holdings because of excessive severance damages involved in 
partial acquisitions. Where it is deemed desirable or necessary to deviate from 
initial determinations with respect to control areas, it is the responsibility of 
the Regional Director, based upon the recommendations of the interested offices, 
to justify to the Commissioner the departure from the general policy above 
stated.” 

On August 2, 1949, the above was superseded by the following: 

“9. Reservoir Areas. The following policies shall govern in acquisition of 
lands for reservoir areas: 

“A. Acquire lands in fee simple to the closest subdivisional line so that in 
all cases there would be a minimum distance of 300 feet horizontally beyond 
the top of the irrigation pool, and where severance damage is excessive ac- 
quire entire holdings in one ownership. 

“B. Acquire and remove all buildings used for human occupancy on those 
lands situated between the irrigation-pool acquisition line and the top of the 
flood-control pool waterline and acquire flowage easements on those lands, 
permitting the lands to remain in private ownership, but assuring against 
further construction of buildings for human occupancy; or give the land- 
owner preference to sell his holdings located within the 100-year frequency 
flood area consistent with the severance damage provision aforementioned. 

“C. Where necessary or desirable, in the judgment of the Regional Direc- 
tor, acquire flowage easements on the lands between the top of the flood- 
control pool and the top of the surcharge pool, but permit all buildings to 
remain in this area. 

“D. Where necessary, rights for ingress and egress should be provided for 
lands covered by easements. 

“Where it is deemed desirable or necessary to deviate from the above policies 
with respect to acquisition of reservoir areas, it is the responsibility of the 
Regional Director to justify such proposed departure and receive advance ap- 
proval of the Commissioner.” 

The above policy statement was superseded by Secretary’s Order No. 2744 which 
was distributed within Reclamation by a memorandum from the Commissioner 
dated February 11, 1954. The Reclamation Manual provision was not modified in 
view of a general Reclamation policy that no revisions were to be made in any 
portion of the Manual after October 9, 1953, pending a reevaluation of the status 
of the Manual as the basis for internal instructions. Under current policies this 
and other portions of the Manual are being revised to bring them up-to-date. 
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EXHIBIT 1M 


REVIEW BY REAL Estate DIVISION OF THE CoRPS OF ENGINEERS—CONCERNING 
PUBLIC WORKS AND RESOURCES SUBCOMMITTEE’S STAFF ANALYSIS OF APPRAISAL 
VALUES, FEE AND EASEMENT Costs oF 9 PROJECTS 

JULY 2, 1957. 

In response to the committee’s letter of April 13, 1957, the Corps of Engineers 
submitted a consolidated report and individual reports on 9 civil works projects 
covering lands acquired or to be acquired in easement and by fee and lands ac- 
quired in easement and by fee. On June 4, 1957, the committee’s staff furnished 
a copy of their report on the same projects which was premised on the cost of 
land acquired in easement and the fee value thereof. Consequently, the analyses 
contained in the aforesaid reports are not reconcilable. The committee’s staff 
report has now been analyzed. To determine the ratio of easement costs to fee 
appraisal values cf the same lands, consideration was given to easements ac- 
quired by purchase, by condemnation, by condemnation and stipulation, and by 
condemnation and trial award. However, in the case of the Demopolis project, 
the committee’s staff report included unacquired acreage and the fee value there- 
of. The unacquired acreage is related to those lands over which possession was 
obtained by court order without deposit of funds. 

Reports have been prepared reflecting the relationship between (1) fee values 
and easement costs of land acquired in easement, (2) easement values and ease- 
ment costs of land acquired in easement, and (3) fee values and fee costs of 
land acquired in fee. The information contained in the 3 reports is summarized 
as follows: 


Amount Percent 


Area acquired in easement: 
Ratio of- 


| $2, 308, 672 
Easement cost to fee appraisal !__..--.-.... , - | 79 
| 2,932, 719 | 
} 2, 308, 672 | 
Easmeat cost to easement appraisal. _.._- = j 131 
{ 1, 762, 994 | 
] 1, 762, 094 | 
Easement appraisal to fee appraisal._...............-..-- pennies 60 
j 2, 932, 719 
Area acquired in fee: 
} 2,177, 820 
Ratio of fee cost to fee appraisal aibkig ates ' _ 104 
} 2, 094, 260 





1 The ratio of easement cost to appraised fee value of the area acquired in easement shoula be adjusted in 
analyzing relative fee and easement costs. By applying the 31 percent increase in easement costs, assuming 
that the factors affecting the increase in easement costs over eas*ment values are applicable to fee cost over 
the fee values, the projected fee costs would be ($2,932,719—fee value X 1.31)—$3,841,862. This gives a 
common basis for comparing relative fee and easement costs. The ratio of easement cost ($2,308,672) to the 
projected fee cost ($3,841,862) is 60 percent. This 60 percent ratio corresponds to the 60 percent ratio of 
easeinent value to fee value indicated above. 


The above computations purport to show that, as to the area acquired in ease- 
ment, the easement cost is 79 percent of fee value; that easement cost is 31 per- 
cent higher than easement value; and that easement value is 60 percent of fee 
value. Whereas, as to those areas acquired in fee, the fee cost is only 4 percent 
higher than fee value. 
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Ratio of easement cost to fee appraisal value 





















































NING Total Appraisal | Difference | | Difference 
ISAL | area ac- of fee between | |Easement| between 
Name of project j|quiredin| valueof | Cost of value of {Fee value} cost (per fee value 
- my leasement| landac- j|easement fee and \(per acre)| acre) and ease- 
dt. | (acreage) quiredin | | cost of | ment cost 
eers | easement | | easement | (per acre) 
: | } 
jects |__| ______|___|_____} —— 
| | 
$ ac- Albeni Falls........| 4,992 $903, 322 | $984, 290 1 $30, 968 $181 | $197 1 $16 
shed Coralville. | 2, 835 702,645 | 345,078 | 357, 567 248 122 126 
st of Old Hickory... | 1, 940 465, 688 320, 900 | 144, 788 240 165 75 
uo Dillon__...---.--. 184 83,205 | 42, 765 40, 440 172 88 84 
lyses Toronto_-_-_.-_. 691 | 106, 350 57, 375 48, 975 | 154 83 71 
staff Table Rock. 64 38,039 | 25, 735 12, 304 57 39 18 
fee Ferrells Bridge } 1, 090 47, 518 20, 810 26, 708 | 44 19 25 
A, Demopolis. | 11, 869 | 584,673 | 511, 524 73, 149 49 43 6 
s ac. Fort Gaines. 45 1,279 | 195 1, 084 2 4 py 
d by Pn ee ee ee eee eee rm tmnt a Got 
ject Overall total.| 24,610 2, 932,719 |2, 308, 672 (pea eee eR) A ES ch icaats ines 
ject, Overall aver- | 
here- age___ back the tte teint tit eod aot sc atoumee ed baad 119 94 25 
was haa . 
1 Overage. 
ilues é a 
ease- NoTeEe.—Ratio of easement cost to fee appraisal, 79 percent. 
aaa Ratio of easement cost to easement appraisal value 
14 
| Total | Appraisal of | Difference | Difference 
’ area ac- easement Cost of between Easement) Easement|between ease- 
reent Name of project | quired in | value of land | easement | value of ease-| value cost ment value 
easement | acquired in ment and cost|(per acre)|(per acre)'and easement 
= acreage) easement of easement | cost (per acre) 
Albeni Falls 4, 992 $766, 371 | $984, 200 1 $217, 919 $152 | $197 | 1 $45 
79 Coralville. | 2, 835 542, 405 345, 078 | 12,673 121 122 1] 
; Old Hickory 1,940 | 315, 320, 9 1 5, 626 143 165 12 
Dillon iS4 ‘ $ 0 88 8S 0 
Toronto 691 j 0 83 | 83 0 
isl Table Roe} 4 2 5, 0 | 39 3s 0 
Ferrells Bridge 1, 090 20,805 | 20,810 15 19 | 19 0 
60 Demopolis 11, 869 191, 169 511, 524 | 1 320, 355 16 43 127 
Fort Gaines 45 195 95 | 0 4 { 0 
Overall total 24, 610 1, 762, 094 |2, 308, 672 BARS OFS Vaikde ote id | ce. esti dao 
104 Overall aver- 192 
age 72 94 
sted in 1 Overnge. 
UMN Note.—Ratio of easement cost to easement appraisal, 131 percent. 
st over 
ives a 2 é 
to the Ratio of fee cost to fee appraisal value 
atio of 
Total | Appraisal of Difference | | Difference 
ee | area fee value | Costof | between  /|Fee value} Fee cost | between fee 
ease- Namie of project | acquired | of land fee | valueoffee | (per | (per value and 
per- in fee acquired | andcost | acre) acre) | fee cost 
‘f fee | (acreage) infee | | offee | (per acre) 
reent ti abide remains eee eT ER te ne ee ne li cwetl ch Bees tb ara 
Albeni Falls | 1, 756 | $182, 483 | $219, 433 | 1 $36, 950 $104 | $125 | 1 $21 
Coralville - 988 | 164,850 | 179,103 1 14, 253 | 167 | 181 | 114 
Old Hickory... 216 | 247,110 | 246, 426 | 684; 1,144] 1,140] 4 
Dillon___- ; 335 98,075 | 98,075 0 | 293 | 293 | 0 
Toronto 879 | 86,725 | 87,875 | 11,150 | 99 | 100 | 1 
Table Rock-. | 9, 502 | 1, 192, 106 |1, 222, 067 | 129, 961 | 125 | 129 | 14 
Ferrells Bridge. | 2, 614 | 66,350 | 68,170 11, 820 | 26 27 il 
Demopolis. -- | 1, 063 51,842 | 51,842 | 0 | 49 | 49 0 
Fort Gaines 186 | 4,885 | 4,829 | 56 | 26 | 26 0 
oe a ee 7 » ‘< epee | ' ‘“w 
Overall total.| 17, 539 2, 094, 426 |2, 177, 820 | Oy GFE. | i--an)n2nns| ooninm cite] -—sapaniqsense 
Overall aver- | 
age... | 34.7 AS Sa 119 | 124 | 5 
| | j i | i 


1 Overage. 


Norte.—Ratio of fee cost to fee appraisal, 104 percent. 
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EXxHIeit 1N 


DEPARTMENT OF THE ARMY, 

OFFICE OF THE CHIEF OF ENGINEERS, 
Washington, D. C., October 14, 1953. 

ENGKL 601.1, 

To: Division Engineers, except Division Engineers, EOD and MD. District Bn- 
gineers, except District Engineers of Districts in HOD and MD and Tulla- 
homa Districts. 

Subject: Public-Relations Aspects of New Civil Works Real Estate Policy. 

1. Reference is made to Multiple Letter, File ENGWD-ENGKL 601.1 (gen- 
eral), October 12, 1953, subject: Real Estate Land Acquisition Policy for Civil 
Works Projects, which furnished the Division and District Engineers addressed 
with the new real-estate policy governing land acquisition in reservoir basins, 
The implementation of the new policy provided therein will cause new and ad- 
ditional administrative problems to arise in district and division offices. Despite 
this additonal workload, it is desired that the new policy be placed into effect 
in such a manner that the Corps of Engineers will gain good will rather than 
ineur ill will. 

2. The new policy should meet with the immediate approbation of the ma- 
jority of the landowners with respect to tracts which have not been closed, 
The policy prescribes the minimum of fee taking, and only that essential for 
operation of the project. The policy recognizes the necessity of some fee tak- 
ing, and of the need of access, but it allows the owner a large part in the de- 
termination of the type of title or interest the Government will obtain in the 
balance of the reservoir. Other than for areas permanently or so frequently 
inundated that the value of the land is destroyed, the policy provides that ease- 
ment only will be prescribed. However, fee will always be taken if hardship 
is involved, and generally, if it is desired by the owner. In special cases, where 
advantageous to the Government, consideration will be given to easement taking 
in areas prescribed for fee taking. Although the policy prescribes that ease- 
ment taking must provide financial advantage to the Government, as a practical 
matter it must be realized that easements above the 5-year flood line will gen- 
erally be taken unless it is clearly shown that such action would be to the finan- 
cial disadvantage of the United States. The policy is flexible, and is about as 
favorable to the owner as any policy which could be adopted. 

3. The policy recognizes the rights of the public to use the reservoir areas, 
and provides for their use. It is recognized that fee taking of land for rec- 
reational areas is now restricted and that new and different problems will arise 
because of fee taking of access ureas. However, these problems can largely be 
mitigated by the early preparation of a tentative master plan to select access 
areas so that negotiations for land so designated to be acquired in fee can be 
commenced at the same time other negotiations are underway. The tentative 
plan should be flexible to take advantage of land taken in fee by the orderly 
application of the policy. While due consideration to the rights of the public 
must be given, rigid thinking in this regard should not develop to the extent 
that resentment and opposition to the aims of the Corps of Engineers is allowed 
to develop on the part of landowners. 

4. It is recognized that the new policy does not provide as liberally for fish 
and wildlife development, as did past acquisition policies. The economies ex- 
pected under the new policies and the more liberal treatment afforded land- 
owners must be utilized to offset adverse reactions from conservation organiza- 
tions. As will be indicated later, this can best be done by keeping the public 
fully apprised of all factors which enter into the new policy. 

5. It is most important that every effort be made to acquaint the people 
in charge of parks, public recreation, fish and game conservation, etc., in the 
respective States, accurately with the new real-estate policy and take direct 
steps to preserve and enhance cooperation with them in working out the prob- 
lems that will arise under it. The reaction of conservation interests should be 
directed toward coordination of Federal, State, and local programs and respon- 
sibilities with the projects developed by the Corps. To this end, it is suggested 
that appropriate representatives of the Corps personally visit the proper State 
people immediately upon public announcement of the new policy, so as to mini- 
mize the danger of misunderstandings that might be reflected in critical public 
statements that would impair our working relations. It is particularly itm- 
portant that conservation agencies be currently advised of any change in land 
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acquisition that affects planned use of the lands in their respective programs 
and to offer full cooperation in planning studies for new projects. 

6. Proper relations with the public, particularly with the landowners, start 
with the project offices and with the real-estate personnel contacting the land- 
owners. Their approach must be sympathetic, tactful, diplomatic, frank, and 
courteous. Their dealings with the landowners must be characterized by pa- 
tience. The permissive features of the new policy must be applied so as to 
protect the interests of the Government, while at the same time preserving the 
rights of landowners. They must not resort to “horse trading’ and firmness and 
character in our dealings cannot be sacrificed. To obtain proper publie accept- 
ance of this new policy, steps must be taken to assure the quality of our real- 
estate personnel and their recognition of the necessity for good public relations 
we must better our procedures, and simplify our work so as to shorten the time 
for payment of money to the landowner. 

7. The basic manner in which our relations with landowners and the public 
can be improved is by fully keeping the people informed of our policies, our 
aims, and the program and progress at each project. They have the right to 
know what is going on, and if they are informed misunderstandings will be 
avoided. Improper implementation of this new policy will cause landowners 
and others to arrive at incorrect and adverse conclusions. Division and District 
Engineers must develop a sound workable public relations plan, tailored to fit 
the particular and peculiar circumstances of each project. Full use must be 
made of all competent personnel in division and district offices to make and main- 
tain the necessary contacts with owners and inhabitants of the affected areas. 
Corps of Engineers’ policies, aims, plans, progress must be thoroughly dissemi- 
nated. 

8. Even under the new policy, when an owner is forced by our acquisition 
to lose his land, there is little we can do to make the situation appear attractive 
for him. The new policy will help soften the blow, but the most important step 
is to assure he receives his money as quickly as possible. 

9. The assistance of the press in fairly and accurately informing the public as 
to the purpose and provisions of the new real-estate policy will do much toward 
achieving public understanding and cooperation. We suggest that the proper 
Corps representative in each area where the new policy is of concern to the 
public call in the reporters covering Corps activities and explain the policy 
thoroughly in an “on the record interview” immediately after the announcement 
of the policy is officially released for publication. To insure aceuracy, a short 
written statement should be prepared in advance and given to the press in the 
interview. The reporters should be allowed to supplement that statement by 
“on the record” questions and answers. Wherever appropriate, editors of edi- 
torial pages should be called upon and given full explanations. However, in 
the final analysis, it will be our actions that will determine public reactions to 
our policies. It is imperative that all personnel associated with the program be 
competent, well-trained people, full aware of our purposes and aims and capable 
of meeting and dealing intelligently and diplomatically with landowners and 
the general public. With that object in view it is suggested that District En- 
gineers who have reservoir-acquisition projects underway, cause periodic meet- 
ings to be held of real estate employees who have dealings with the public to 
obtain the following: 

a. Uniformity in the manner of handling civilian contacts. 

b. Instructions in the basie purposes for which project lands are required for 
publie use. 

ce. Knowledge by real-estate employees of the various aspects of public use, 
needs of access, and principles of land management: 

d. Knowledge of OCE letter. file 601.1, General—ENGLO, dated August 14, 
1951, addressed personally to all Division Engineers by the Assistant Chief of 
Engineers for Real Estate. and of this multiple letter. 

e. Periodic discussion of problems, errors, and method. 

10. The Chief of Engineers should be kept currently informed of difficulties 
srising under the new land acquisition policy. 

By command of Major General Sturgis: 

A.C. WerLttne, 
Colonel, Corps of Pngineers, Nrecutive. 
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ExnHisiT 2! 
JULY 1, 1953. 
ENGWD. 
Memorandum for: The Secretary of the Army. 
Subject: Real Estate—Reservoir Projects (Civil Works) General Policy. 


GENERAL 


1. The acquisition of lands for reservoir projects under construction by the 
Corps of Engineers results in the taking of homes, and otherwise affects the 
people living in and around the reservoir areas. For that reason, the acquisition 
and subsequent management of such lands are extremely sensitive activities from 
a public-relations standpoint. The accomplishments of civil-works projects are 
for general public benefits : however, all too often the taking of land is considered 
discriminatory against the people whose land is required for such projects. For 
those reasons matters pertaining to real estate are considered to be very im- 
portant and it is gratifying that this subject is receiving your personal attention. 
General Sturgis has caused a thorough review of our current real-estate policies 
and procedures to be made and my observations concerning this matter which 
follow are in accordance with his views. 


AUTHORITY TO ACQUIRE REAL ESTATE 


2. The Secretary of the Army is authorized by the Food Control Act of 1938 
to acquire in the name of the United States title to all lands, easements, and 
rights-of-way necessary for any dam and reservoir project under the jurisdiction 
of the Department of the Army. The lands considered necessary for a project 
under that authority are those needed for construction, operation, and main- 
tenance of the project for its specific authorized purposes such as flood control, 
navigation, irrigation, hydroelectric power, ete., as specified in the Act authorizing 
the project. The Congress in several acts, however, has recognized that significant 
public benefits can be obtained from incidental uses of reservoir areas. Section 
4 of the Flood Control Act of 1946 provides in part that the water areas of 
reservoirs shall be open to public use generally, without charge, for boating, 
swimming, bathing, fishing, and other recreational purposes and that ready ac 
cess to and exit from the water areas along the shores of reservoirs shall be main- 
tained for general public use. Compliance with that act may require the ac- 
quisition of additional lands at reservoir projects as discussed in paragraph 
4, and such acquisition is considered to be authorized. Authority for incidental 
uses of reservoir areas for public park and recreational purposes, fish and wild- 
life activities, agriculture. and similar uses, is not considered to convey any 
authority for acquisition of additional lands for reservoir projects. In addition. 
it is not considered that there is any authority to acquire additional lands for pur- 
poses of leasing as private cottage sites. 


ESTABLISHMENT OF PROJECT BOUNDARIES 


» 


3. The determination of the land needed for an individual project involves 
extensive studies of the engineering, operation, management, and real-estate 
factors involved. The final taking line cannot be established with mathematical 
precision, but must of necessity be based upon considered judgment after review 
of all pertinent factors and studies. Initially a guide contour is established, 
based upon hydrologic operational characteristics of the project, at the elevation 
required to permit storage of floodwater to the full height necessary to achieve 
the authorized purpose. Necessary allowance is made for backwater effect 
of the reservoir, plus a freeboard ranging generally from one to five feet above 
the full poo! level to provide for such factors as temporary surcharge operation, 
wave action, saturation of embankment and bank erosion. 

4. Lands may be required outside the guide contour to provide for work acres 
and to permit access to project structures and the reservoir area. Such require- 
ments include operational needs in connection with fire protection, mosquito 
eontrol, drift removal, and similar activities, in addition to the needs for public 
access. The requirement for public access included lands for automobile access 
to the water’s edge, parking areas, turnarounds, and sufficient space for other 
facilities to make the water areas accessible to public use generally without 
charge for boating, swimming, bathing, fishing, and other recreational purposes 
as contemplated by section 4 of the Flood Control Act of 1946. Careful studies 
are being made for each reservoir to determine the amount of lands needed for 
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public access which varies from reservoir to reseryoir depending upon the par- 
ticular conditions at each locality. Thus, where conditions indicate less intense 
public use compared to the size of the reservoir, such as at the Garrison Reservoir 
on the Missouri River, access areas for the public will be needed on only a very 
small part of the shoreline. At other reservoirs, where conditions indicate both 
intensive and extensive public use, more frequent public access points are required 
and a larger portion of the shoreline will be required for this purpose. Projects 
in this category include Old Hickory, Benbrook, Grapevine, and Lavon Reservoirs. 

5. The real property taking line is established to include the lands needed for 
the above requirements. The taking line usually inclndes additional fringe lands 
needed to establish a reasonable boundary by a series of straight lines to avoid 
excessive survey costs, to avoid undue severance damage, and to include areas 
isolated by the project, all of which is sound real-estate practice. 

6. The severance of individual properties receives particular attention and 
the amount of land included for this reason generally is not determined until 
acquisition is finally completed. The severance of a tract may result in reducing 
the value of the remainder of the tract to the extent that it is not an economic 
unit. Where this is the case, it is our general policy to include the entire tract 
in the area to be acquired. This policy has as its basis, first, that if the severance 
damage approaches the value of the part not taken, then it is sound business 
practice to acquire title to the severed portion even though it is not actually 
needed. Secondly, such a policy relieves the owner of the problem of disposition 
of an uneconomical unit and allows him to use the purchase money for rein- 
vestment elsewhere. In many cases the owners have been permitted to retain 
the severed portions of individual tracts where severance damage has been 
waived, and the taking line has been adjusted accordingly. I propose to make 
this a firm policy for guidance in the future where land has been included withiu 
areas proposed for acquisition on account of severance. 


ESTATE TO BE ACQUIRED 


- 


7. The general policy of the Department of the Army in the acquisition of land 
for dum and reservoir projects is to acquire the full and unrestricted fee title to 
the Jlands required for those projects. Any lesser estate, which in effect means 
divided ownership, may involve costly or unanticipated restrictions upon future 
operations of a reservoir for the purpose for which it was built. This policy is 
of particular importance for reservoirs involving flood control, with future poten- 
tial power, or other multipurpose possibilities. Originally, the Corps of En- 
gineers attempted to construct and operate flood-control projects on a flowage- 
easement basis. It soon became apparent that the controlled inundation of lands 
brought forth not only a storm of protests, but in one case even actual armed 
resistance. The use of land subject to flooding so as not to interfere with opera- 
tion of a project can be assured only through obtaining the land in fee. However, 
there may be exceptions in certain instances. For example, a comprehensive 
flowage ensement may be acquired in lands which are already subject to flooding 
from natural causes, or where likelihood of intensive private development is very 
small, especially on tributaries of the main stream in the far upper reaches of a 
reservoir. This presupposes, however, that substantial savings in land costs 
may be realized by taking easements rather than fee title in these cases. Other- 
wise, the Federal Government by paying substantially the fee value of the land 
would be deprived of that increment in value which normally inures to the 
benefit of ownership of the fee title to the land. 


ATTITUDES OF STATES AND COMMUNITIES 


8. State and local governmental agencies have not in general taken an active 
part in supporting or protesting the land acquisition of the Corps of Engineers 
for Civil Works projects. There has been, however, general concern over remov- 
ing lands from local taxation, with particular regard to revenue for the local 
governmental agencies. In this connection, section 5 of the Flood Control Act 
of 1946, provides that 75 percent of money received from leasing of lands ac- 
quired for flood-control purposes shall be returned to the State to be expended 
for public schools and roads. In many cases such returns exceed the tax revenue 
which otherwise would have been received from the land. 

9. The State agencies and municipalities have generally recognized the poten- 
tial recreational and other incidental values of reservoir projects. They have 
given encouragement to the acquisition of additional areas that could be made 
uvailable for recreation use. The National Park Service and the Fish and Wild- 
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life Service have recommended the acquisition of fairly extensive areas around 
reservoir areas for public recreation and for fish and wildlife management pro- 
grams. However, as previously stated, the Corps of Engineers is not authorized 
generally to acquire additional lands solely for these purposes. 


POLICY OF OTHER FEDERAL AGENCIES 


10. The policy of the Bureau of Reclamation is to acquire land to a distance of 
300 feet back from the flowline as the minimum area required for reservoir pro- 
tection, and to avoid claims by adjacent property owners for damages alleged 
to be caused by wave action and other types of damage. The policy of the Ten- 
nessee Valley Authority is that if a project enhances the value of adjacent land 
it may be desirable to acquire sufficient adjacent land to capture this increment 
of value for the benefit of the publie by overpurchase and subsequent disposal of 
the surplus. In this connection, TVA lays out subdivisions, puts in streets and 
utilities, and sells lots. It is noteworthy that both the Bureau of Reclamation 
and the Tennessee Valley Authority generally acquire in fee lands required for 
project purposes. 
LONG-TERM INTERESTS OF THE VISITING PUBLIC 
11, The construction and operation of reservoir projects frequently create 
many significant public values which arise incidentally through the expenditure 
of public funds. Such values include public recreational opportunities and en- 
hancement of fish and wildlife. Those values should be preserved for the benefit 
of the public. Private gains through such values which do not conflict with 
public interest should not be a consideration ; more specifically, no attempt should 
be made to obtain the benefit of land enhancement in the fringe areas for the 
Government. The present land acquisition policies of the Corps of Engineers as 
discussed above are considered minimum requirements to preserve public interest 
in reservoir use to the extent authorized by law. 


RESERVOIR MANAGEMENT AND PUBLIC USE 


12. The Corps of Engineers, with the advice and assistance of interested Fed- 
eral, State and local agencies, prepares a reservoir-management plan for each 
project, considering all incidental uses and other reservoir-management activities, 
including public parks and recreation, fish and wildlife conservation, forestry, 
agriculture and soil conservation, mosquito control, and drift removal. The 
Corps of Engineers encourages that States and their political subdivisions develop 
and administer public park and recreation programs on the reservoir areas in 
accordance with the management plans prepared with their advice and assistance. 
The extent of participation by the State and local agencies, however, is deter- 
mined by State and local laws and ability of those agencies to raise necessary 
funds. At present, the States and local governmental agencies are developing 
and managing approximately 100 areas for recreation at reservoir projects of the 
Corps of Engineers under long-term, license agreements with the Department of 
the Army. I intend to take steps to insure an approach to local interests earlier 
during the planning phase, in order to explore the feasibility of concurrent aecqui- 
sition by local public bodies of additional land for public use over and above that 
acquired by the Corps of Engineers. Although progress toward local participa- 
tion has been substantial in recent years, there are many more areas which can 
and should be developed and managed by local interests. Where there is an 
urgent public need for using the recreational opportunities created by reservoir 
projects and the local governmental agencies are unable to develop the necessary 
facilities, the Corps of Engineers provides access roads, parking areas, sanitary 
facilities and other similar minimum facilities, and grants concession leases for 
providing services to the public such as boats, docks, restaurants, and overnight 
accommodations, The necessary improvements for concession services are pro 
vided by the concessionaire. 

13. Leases for private use, such as farming, grazing, and club sites, are granted 
by the Corps of Engineers to individuals or groups concerned. It is the policy 
to afford former owners a preference in awarding agricultural or grazing teases 
to lessen the impact of dislocation caused by the acquisition of their land. The 
decision to grant leases for certain types of uses, such as agricultural or grazing. 
is based on their economic value to the community ; other uses are to meet public 
demand for services and sites, and some are to provide highly desirable public- 
use facilities through the agencies of charitable and other nonprofit organizations 
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A study is now being conducted to determine what improvements, if any, may be 
desirable in our procedures for leasing sites for concession purposes, and I may 
have some further recommendations on this subject. 

14. The Corps of Engineers does not manage wildlife on civil-works project 
areas but provides for such management by suitable agreements with State or 
Federal agencies responsible for wildlife management. 

15. The response to the reservoir-management program of the Corps of Engi- 
neers as outlined above has been very favorable on the whole and has resulted 
in significant additional public benefits. In 1952 the recreational use amounted 
to over 27,000,000 visitor-days. Land values have been enhanced, extensive 
private improvements have been made around the reservoirs, local tax bases in 
many cases have increased over preproject conditions, and substantial payments 
have been made to the counties from revenue obtained from leases. Ovr man- 
agement program is basically sound, and fully recognizes the responsibilities of 
other governmental agencies, Federal, State, and local. 

16. The management of reservoir areas for incidental public uses is integrally 
associated with the operation and maintenance of the projects for their primary 
purposes. Thus, the extent to which lands in reservoir areas may be used for 
recreation, agricultural, and other incidental uses is directly related to the fre- 
quency and duration of the various pool levels. Facilities which may be placed 
in reservoir areas must be considered not only with respect to the incidental 
functions served but from the standpoint of possible interference with operation 
and maintenance of the projects for their basic authorized purposes. Experience 
bas shown that divided responsibility for the administration of reservoir projects 
would result in conflicting demands which compromise project operations for 
the primary, authorized purposes. To insure unity of project administration, 
and obtain the maximum sustained public benefits from all incidental uses with- 
out conflict with primary project purposes, it is considered that all project uses 
should be administered by the Corps of Engineers since it has the basic overall 
responsibility for operation and maintenance of the projects for their primary, 
authorized purposes. 

17. Uniform Federal policy, however, is desirable in administering reservoir 
areas for public recreation and other incidental uses. This is one of the sub- 
jects which will be discussed with the other departments of the Federal Govern- 
ment in the meetings being set up to consider uniform water-resources policies. 
The first such meeting is scheduled for this fall with the Department of the 
Interior. 

SUMMARY 





18. A firm policy will be established that lands which have been included with- 
in the proposed acquisition area on account of severance will be eliminated 
from the taking area if the owner desires to retain the severed portion and is 
willing to waive severance damages, 

19. Our District Engineers will meet with owners and occupants of affected 
lands at the earliest practicable date in the planning of each project. Such 
meetings will be scheduled immediately after the tentative real-property taking 
line and other basic criteria governing acquisition have been established, and 
will be for the purpose of explaining general project features, requirements for 
lands to be acquired, schedule for acquisition, and other matters of interest. 

20. During the planning phase of the acquisition program the views of re- 
sponsible State and local governmental agencies are obtained concerning the 
acquisition insofar as the lands involved have significance for public use and 
access. Further attention will be given to possible concurrent acquisition by 
such agencies of additional areas for public use adjacent to reservoir lands ac- 
quired by the Corps of Engineers. 

21. The acquisition program for all projects having substantial lands remain- 
ing to be acquired will be reexamined to determine whether the present real- 
property taking line has been established fully in compliance with the present 
criteria of the Corps of Engineers or whether modifications should be made. 

22. The above indicated action will be taken as soon as practical. In other 
respects, the present policies and procedures utilized by the Corps of Engineers 
for acquiring real estate for civil-works projects are considered basically sound. 
In this connection, the following may be noted: 

(a) Careful studies are being made of lands required for access and public 
use as contemplated by section 4 of the Flood Control Act of 1946, and such lands 
as are needed for that purpose should be aequired. However, this will not in- 
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clude acquisition for general park and recreational purposes or acquisitions de- 
signed to preclude private benefit from land enhancement of shore areas. 

(bo) The fee title is being acquired to all lands required for the projects, ex- 
cept that favorable consideration is being given to comprehensive flowage ease- 
ments for lands which are already subject to flooding from natural causes, or 
where likelihood of intensive private development is very smali, if savings in 
land costs may be realized. 

B. L. RosBrnson, 
Major General, Acting Chief of Engineers. 


ExH1nit 2B 





DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 

Washington, D. C., March 16, 1953. 

ENGLY. 

MEMORANDUM TO Dr. GABRIEL HAUGE, ADMINISTRATIVE ASSISTANT TO THE 

PRESIDENT FOR ECONOMICS 


















1. Reference is made to telephone request from Mr. Benedict for a report coy- 
ering the essential facts pertaining to the acquisition and condemnation of land 
for the Benbrook and Whitney Reservoirs in Texas. 

2. In response to this request, there is enclosed a statement which includes 
information concerning policies and procedures applicable generally to the ae- 
quisition of lands for dam and reservoir projects under the jurisdiction of the 
Department of the Army, and also the essential facts relating to the acquisition of 
land for the Benbrook and Whitney projects. 

3. I trust that information attached is satisfactory for your purposes. Should 
additional information be desired, I shall be pleased to furnish it upon request. 











B. L. RoBINSON, 
Brigadier General, Deputy Chief of Engineers. 


Tas A.—GENERAL STATEMENT RELATING TO ACQUISITION OF LAND FOR DAM AND 
RESERVOIR PROJECTS UNDER JURISDICTION OF THE DEPARTMENT OF THE ARMY 








1. ESTATE IN LANDS REQUIRED FOR PROJECT PURPOSES 













The general policy of the Department of the Army in the acquisition of land 
for dam and reservoir projects is to acquire the full and unrestricted fee titie 
to the lands required for those projects. Any lesser estate, which in effect means 
divided ownership, may involve costly or unanticipated restrictions upon future 
operations of the reservoir for the purpose for which it is built. This policy is 
of particular application in reservoirs involving flood control, potential power, 
or other multipurpose possibilities. There may be exceptions in certain in- 
stances. For example, a comprehensive flowage easement may be acquired in 
lands located on tributaries of the main stream in the far upper reaches of a 
reservoir where prospective flooding, by reason of the operation of the project, 
may be very infrequent. This same action may be taken in the case of a simple 
retarding basin where impounding is infrequent and of brief duration. This 
presupposes, however, that substantial savings in land costs may be realized 
by taking easements rather than fee title in these cases. Otherwise, the Federal 
Government by paying substantially the fee value of the land would be deprived 
of that increment in value which normally inures to the benefit of ownership 
of the fee title to the land. Again, where there are known or proven mineral 
resources of substantial value in a reservoir area, the acquisition of which 
would entail exorbitant costs, fee title may be taken subject to the reser- 
vation of mineral rights in the landowners or third parties: provided, of course, 
that the exploitation of such rights will not adversely affect the operation of 
the project. 











2. ESTABLISHMENT OF PROJECT BOUNDARIES 














The policy regarding the establishment of the project boundary or taking line 
for reservoir projects is not susceptible to as clear a definition as that regarding 
the nature of the estate. No two projects are exactly alike and no one set of cri- 
teria is applicable to all projects without deviation. Engineering, operation, 
management, and real-estate factors must all be taken into consideration. In 
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general, it may be stated that initially a guide contour line is established, the 
elevation of which is somewhat above the height of the ungated spillway crest, 
or top of spillway gates in a gated structure, without specific regard to the fre- 
quency or duration of expected flooding. The amount of superelevation of the 
guide contour above the spillway crest is established after exhaustive study of 
the probabilities concerning such factors as surcharge after exhaustive study of 
action. The final real property taking line is then established by a series of 
tangents generally encompassing the guide contour, following economic divisions 
of established property lines, where feasible, giving due consideration to sev- 
erance damage and to isolation of remainder properties, saturation and erosion 
of shoreline areas, and requirements for malaria control, prevention of pollu- 
tion, operational and public access to the shorelines and water areas, a sound 
land and fish and wildlife management program, and the provision of facilities 
for recreation and other public use. 


3. PAYMENT OF COMPENSATION TO OWNERS FOR ACQUISITION OF LAND AND PROCEDURE 
INCIDENT THERETO 


It is the policy of the Department of the Army to acquire all lands required 
for dam and reservoir projects or for other public uses by direct negotiations with 
the property owners where satisfactory agreements can be reached. Prior to 
initiation of negotiations with landowners for the sale of their land to the Gov- 
ernment, detailed appraisal reports are made by appraisers in the employ of the 
Department of the Army or outside appraisal consultants. The purpose of these 
appraisals is to ascertain the fair market value of each parcel of land to be ac- 
quired. Standard appraisal principles, which give consideration to the type of 
land involved, its location, the highest and best use thereof, comparison with 
the sales value of lands in the vicinity, and all other factors which would nor- 
mally be considered in the establishment of a value which would be used as a basis 
for transfer of the land as between a willing seller and a willing buyer, are 
followed. As soon as the land values are established by the appraiser, negotia- 
tions are initiated with each individual landowner in an effort to acquire the land 
based on the fair market value thereof as of the date of acquisition by the Gov- 
ernment. If agreement is reached as to value of the land, as well as other con- 
ditions of the conveyance, a contract of sale is executed by the landowner and 
the land is conveyed to the Government upon approval of title by the Attorney 
General and the payment of the contract price. In the event negotiations for the 
sale of the land are not successful because of inability to reach agreement as to 
the price or for any other reason, the land is acquired by eminent domain pro- 
ceedings filed in the Federal court in the district in which the land is located. 
The prosecution of these proceedings is under the jurisdiction of the Attorney 
General. At the time the condemnation proceeding is filed with the court, the 
Government’s estimate of the fair market value (Government appraisal value) 
is deposited with the court, which sum is available to the owner pending final 
judicial determination of the land value. The condemnation proceeding affords 
the landowner as well as the Government the opportunity to present to the court 
evidence of the fair market value of the land. At the inception of land acquisi- 
tion for a project, landowners and other interested parties are informed of the 
procedures and methods employed generally in the form of an information 
pamphlet, a sample of which is attached. 


1. STATUTORY AUTHORITY TO ACQUIRE LAND FOR DAM AND RESERVOIR PROJECTS 


Act of Congress approved April 24, 1888 (33 U. 8S. C. 591, 25 Stat. 94). 
Act of Congress approved March 1, 1917 (33 Ss. C. 701, | 39) stat 948). 
Act of Congress approved June 28, 1938 (33 U. S. C. 701 c-1, 52 Stat. 1215). 


5. RESERVOIR MANAGEMENT 


The lands and water areas of reservoir projects are administered and managed 
-o as to obtain the maximum sustained public benefits from conservation and 
use of their natural resources. The Congress so expressed its desires in several 
enactments and in recognition of the potential public recreational benefits to be 
derived from these projects has - icted section 4 of the Flood Control Act, ap- 
proved December 22, 1944 (Public Law 534, 78th Cong., 2d sess.), as amended by 
section 4 of the Flood Control Act, approved July 24, 1946 (Public Law 526, 79th 
Cong., 2d sess. ). 
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Full consideration is given to these incidental uses of water areas and lands 
acquired for project purposes and the public access which may be enjoyed with- 
out interference with the maintenance and operation of the project. Such in- 
cidental uses include but are not limited to public park and recreational use, wild- 
life management (Coordination Act approved August 14, 1946, Public Law 732, 
79th Cong.), farming and grazing. 

The Congress has recognized that some of the lands at dam and reservoir 
projects which are infrequently inundated may provide a beneficial use from 
which income may be derived, and enacted section 7 of the act approved August 
18, 1941 (Public Law 228, 77th Cong.), as amended by section 5 of the act approved 
July 2, 1946 (Publie Law 526, 79th Cong., 2d sess.), which provides that a portion 
of all moneys received on account of the leasing of lands acquired by the United 
States for flood-control purposes be paid to the State in which such property 
is situated to be spent by the State for public schools and public roads. The act 
of 1946 established the portion as 75 percent. 


Tab B.—Facts RELATING TO WHITNEY DAM AND Reservoir, TEx. 


The construction, operation, and maintenance of the Whitney Dam and Res 
ervoir project on the Brazos River, Tex., are authorized by the Flood Control 
Acts approved August 18, 1941 (Public Law 228, 77th Cong., Ist sess.), and 
December 22, 1944 (Public Law 534, 78th Cong., 2d sess.), in accordance with the 
recommendations of the Chief of Engineers, published in House Document No. 
390, 76th Cong., 1st sess. 

The Whitney Dam and Reservoir is being constructed primarily for flood con- 
trol and the generation of hydroelectric power. The project will be an important 
unit in the final plan of improvement of the Brazos River watershed for flood 
control, water conservation for domestic and industrial uses, irrigation, power 
development, and other purposes. 

Whitney Dam is located on the Brazos River in Hill and Bosque Counties, Tex., 
at river mile 442.4, approximately 38 miles upstream from the city of Waco. It 
is 6 miles by highway southwest of Whitney. The reservoir area is approxi- 
mately 68.5 miles in length from the dam to its maximum upstream reaches, 
measured along the thread of the river with a shoreline of approximately 286 
miles. The maximum width of the reservoir will be approximately 5 miles, nar- 
rowing to about 200 feet, the width of the stream in its upper reaches. The esti- 
mated cost of the project based on prices as of July 1, 1952, is $41,507,500; of this 
amount the estimated cost of land is $3,950,454. 

Pertinent information as to the elevations of the dam structure and reservoir 
area used as the basis for the acquisition of land is as follows: 


Elevation, 
feet mean 
sea leve | | 


Top of dead storage 

Top of power poo! 

Spillway crest (ultimate power pool 

4 tainter gates (40 feet wide, 38 feet hig 
Top of crest of gates 

Pool at maximum water surface level 
Top of dam 

Real property taking-lin 


1 2 feet above top of crest gates, 7 feet below top of dam. 


The real property taking line is premised on a guide contour at elevation 
573. This elevation was selected in accordance with the general policies as set 
forth in tab A, with consideration being given to backwater, wave action, erosion, 
ete. The final real property taking-line adheres closely to this elevation. The 
acreage encompassed within the reservoir area at elevation 573 is 51,190 acres; 
the total land being acquired for this project, exclusive of the dam site contain- 
ing 1.970 acres, is 52,290 acres; a difference of 1,100 acres over the reservoir 
area which has a shore line at elevation 571 of 286 miles. The acquisition of 
land for this project has been held to a bare minimum. 

There are 712 tracts of land within the project boundary. The land acquisition 
program is not completed at this time. Negotiations have been initiated with 
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most of the landowners in accordance with the policies outlined in tab A for 
the acquisition of fee title to lands required for this project. To date contracts 
for sale have been obtained for 302 tracts of land and 334 tracts of land have 
been included in condemnation proceedings. Awards or stipulations as to price 
have been obtained for 165 tracts leaving at the present for either judicial deter- 
mination of value or further negotiations 169 tracts, with 76 tracts to be further 
negotiated or condemnation proceedings instituted. 


Attached for your information is a pamphlet containing general information 
concerning the Whitney Reservoir project. 


















Tas C.—Facrs RELATING TO BENBROOK DAM AND RESERVOIR, TEX. 


The construction, operation, and maintenance of the Benbrook Dam and Reser- 
voir project on the Clear Fork of the Trinity River, Tex., are authorized by the 
River and Harbor Act of March 2, 1945 (Public Law 14, 79th Cong., 1st sess.), 
in accordance with the recommendations of the Chief of Engineers, published in 
House Document 403, 77th Congress, 1st session. 

The Benbrook Dam and Reservoir is a unit of the comprehensive plan for 
flood control in the Trinity River Basin. This project will provide 170,300 acre- 
feet of storage capacity for flood control purposes and will be operated in co- 
ordination with other reservoirs in the Trinity River Basin in the interest of 
flood control and water conservation. The reservoir will protect the cities of 
Fort Worth and Dallas, Tex., as well as the rich Trinity River Valley agricul- 
tural area below the dam from floods originating in the headwater area of the 
Clear Fork of the Trinity River. 

Benbrook Dam is located in Tarrant County, Tex., on Clear Fork of the 
Trinity River, 15 miles upstream from its confluence with the West Fork of the 
Trinity River, approximately 10 miles southwest of Fort Worth, Tex. The dam 
is an earth-fill dam, approximately 9,200 feet in length, including an uncontrolled 
concrete spillway 500 feet in length located in the left abutment. The reservoir 
area is approximately 12 miles in length from the dam to its maximum upstream 
reaches measured along the thread of the river, with a shoreline of approxi- 
mately 66 miles. 

The maximum width of the reservoir will be approximately 5 miles narrowing 
to the width of the stream in the upper reaches. The estimated cost of the 
project based on prices of July 1, 1952, is $11,317,300; of this amount the 
estimated cost of land is $2,160,667. 

Pertinent information as to the elevations of the dam structure and reservoir 
area used as the basis for the acquisition of land is as follows: 





















- — 
Elevation | 

(feet, mean Acres 
sea level) 










Top of dead storage a 636 










55 
Top of conservation poo! 694 3, 769 
Spillway crest ° 724 7, 634 
Pool at maximum water surface level 741 10, 303 
Top otf lam ~ . 747 | eeacenes — 
Real property taking line !__-. senha 741 | 10, 740 








16 feet below top of dam, 17 feet above spillway crest. 






The real property-taking line is premised on elevation 741. Consideration 
was given to establishing this line at elevation 730. As a result of further study, 
it was determined that the establishment of the taking line would be premised 
on elevation 741, the maximum water surface level, which would permit full 
benefit of the project at this site and carry out the functions of this reservoir 
as a unit of the comprehensive plan of flood control of the Trinity River as au- 
thorized by Congress. It was ascertained that it would be necessary to acquire 
9,264 acres at elevation 736 and 10,740 acres within the taking line premised on 
elevation 741, a difference of 1,476 acres. Included in this difference are 550 
acres in the main body of the reservoir and 926 acres in the tributary arms of 
the reservoir. The land between elevations 730 and 741 generally has an average 
slope of 5 percent (5-foot rise per 100-foot distance), and the horizontal distance 
between the 2 elevations averages 200 feet. This land was of relatively low 
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value, and after the reservoir is placed in operation would have been suitable 
for development of home sites by private interests if it had not been acquired by 
the Government. The proximity of this land to the city of Fort Worth would 
assure its usage for such purposes. If this land had been privately developed, 
in the event of major floods, the Government would have been liable for dam- 
ages many times the present market value of the land. Also, operational diffi- 
culties were readily foreseen resulting from floating debris originating from the 
improvements. The private development of this area also would have exposed 
the lives of many to the hazards of floods. 

The acreage encompassed within the reservoir area at elevation 741 is 10,303 
acres, the total land being acquired for the project, exclusive of the dam site con- 
taining 1,146 acres, is 10,740 acres, a difference of 440 acres over the reservoir 
area which has a shoreline of 66 miles at elevation 741. The acquisition of land 
for this project has been held to a bare minimum. 

There are 87 tracts of land within the project boundary. The land acquisi- 
tion program is virtually completed at this time. Negotiations were initiated 
with the landowners for the acquisition of fee title to the lands required for the 
project in accordance with the policies outlined in tab A. Options were obtained 
for 37 tracts, condemnation proceedings were instituted for 49 tracts of land 
of which awards and stipulations as to price were obtained for 34 tracts, leaving 
at the present for judicial determination of value or further negotiation 16 
tracts. One tract remains outstanding for further negotiations or condemnation, 

Attached for your information is a pamphlet containing general information 
concerning the Benbrook Reservoir project. 


ExHIBIT 2C 


NEGOTIATOR’S REPORT 
NOVEMBER 30, 1950. 
Subject: Tract No. B-108, Sid Richardson, Benbrook Dam and Reservoir. 

1. Mr. Darwin Harbin with the Department of Justice asked the undersigned 
to meet him at his office in the United States court house for the purpose of dis- 
cussing, in general, the problems connected with the Sid Richardson property. 

2. I called on Mr. Darwin Harbin this morning and he informed me that he 
had talked with Mr. Potter regarding the possibility of working out a settlement 
with Mr. Richardson, and that they concluded that in view of the fact that Mr. 
Johnson, attorney for Mr. Richardson, had informed them that they were going 
to contest the right of the Government to acquire lands to the taking line as set 
out in the declaration of taking, they had concluded that it was useless to dis- 
cuss an overall settlement; however, Mr. Harbin stated that in view of the fact 
that a declaration had already been filed that something should be done to legal- 
ize the gravel operations how going on; also, that he thought Mr. Johnson should 
be contacted for the purpose of finding out whether or not his client would want 
to reserve the improvements. Mr. Harbin then called Mr. Johnson on the tele- 
phone and requested a conference for the purpose of discussing the gravel prob- 
lem as well as the improvements. Mr. Johnson informed Mr. Harbin that since 
his client had not been given a hearing before the filing of a declaration of tak- 
ing, he took the position that the declaration of taking was of no force and 
effect. He also wanted to know the elevation of the improvements for the reason 
that if they were located above the 694 contour, he didn’t think his client would 
consider the moving of the improvements until he had been given a hearing 
on the question of the taking line. Mr. Harbin informed Mr. Johnson that a 
representative of the Corps of Engineers would call him and arrange for a 
meeting for the purpose of discussing the gravel problem and also the improve- 
inents. 

3. Mr. Harbin informed me that he would probably be out of town for several 
days and suggested that I call on Mr. Johnson the first part of next week. 


H. Roy McDavip, Realty Assistant. 
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ExHisir 2D 
AUGUST 27, 1953. 
ENGKL. 
Memorandum for the Chief of Engineers. 
Subject : Application of New Real Estate Land Acquisition Policy for Civil Works. 

1. Purpose and scope.— 

a. In accordance with your instructions study has been made of the implica- 
tions, involvements and difficulties which may result with the immediate adoption 
of the modified real estate land acquisition policy as set forth in your memorandum 
for the Secretary of the Army dated 13 August 1953. 

b. The program arising would be materially decreased if the policy were ap- 
plied only to ‘new starts.” It is understood, however, that such limited applica- 
tion would be contrary to the desires of Mr. Stevens. Accordingly, it is necessary 
to foresee the problems which will arise in reservoir areas now in process of 
acquisition. 

c. This memorandum does not consider application of the policy to lands 
already acquired, nor does it report the difficulties which may be in the operation 
and management of the project. 

2. Policy.—For ready reference the new policy may be briefed as follows: 

a. Fee title will be acquired to all lands upon which permanent structures will 
be located. Leases or temporary easements will be acquired in lands required 
for temporary use. Fee title will be acquired to borrow pits and quarry sites, 
unless the owner desires otherwise, and providing a Saving results to the Govern- 
ment. 

b. For flood-control and multiple-purpose projects, fee title will be acquired to 
all lands within the power or conservation pool. In addition, fee title will be 
acquired to that land above the pool area which is subject to inundation once 
in five vears and those lands required for public access purposes. The five-year 
flow line will be blocked out with reasonable tangents. Comprehensive ease- 
ments will be acquired in the remainder of the reservoir area provided there are 
substantial savings* to the Government. Easements generally will provide for 
the right of the Government to permanently or intermittently flood the land for 
any length of time, remove or prohibit structures below the project design or 
spillway design flood line and such other restrictions and limitations as may be 
necessary in a particular reservoir. The easement deed will include a release of 
all damages due to the construction, operation and maintenance of the project. 

ec. In purely navigational projects, easements only will be acquired in the pool 
area. 

3. Method of attacking problem.— 

a. In order to better foresee the anticipated difficulties, it was necessary to 
draft instructions for the field. These are attached herewith as Tab A. 

b. Knowledge of the practical approach given in Tab A is necessary before full 
appreciation of the difficulties listed in Paragraphs 4 and 5 can be had. 

4. Conclusion.—Conclusions as to some of the major effects should the revised 
land acquisition policy be initiated are: 

a. Additional costs of land acquisition may be expected due to resurveys, map- 
ping, reappraisal and negotiations. The estimated additional cost is $250.00 per 
tract. A delay of approximately one year in final payment to the landowner is 
anticipated. 

b. Acquisition by condemnation will materially increase due to differences in 
Government and owners’ value of a comprehensive flowage easement. A corre- 
sponding increase in the workload of the various Federal District Courts with 
delay in the trials of cases may be expected. 

e. Negotiations with political subdivision having jurisdiction of roads will be 
more complex as to construction standards for replacement roads to serve ease- 
ment areas and costs of future maintenance thereof. 

d. Coordination with the Department of Justice must be stressed particularly 
as to stipulations for revestment of title. 

e. There will be an increase in Congressional correspondence from inquiries of 
landowners as to changes of policies and resultant delay in final payment. 

f. Numerous protests and complaints can be expected relative to tracts of land 
for which acquisition has been completed. 

g. A large volume of special legislation to revest title in former owners of 
the lands acquired is anticipated unless general legislation is enacted. 

h. Protests may be anticipated from owners who have erected improvements 
on privately owned land contiguous to the reservoir area, who can reasonably 


1 See Paragraph 5 a. of this memorandum and Paragraph 2 d. of Tab A. 
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expect a diminution of value due to revestment of title of reservoir lands in 
former owners. 

i. Protests to the Government by local and State conservation groups arising 
out of failure to acquire complete Federal ownership of reservoir lands, thereby 
adversely affecting conservation programs. : 

j. The acquisition of land in fee for public use, access and operational needs 
will present new and difficult problems. 

5. Other foreseeable complications.— 

a. As a practical matter it must be realized that easements above the 5-vear 
flood line will generally be taken unless it is clearly shown that such action would 
be to the financial disadvantage of the United States. 

b. Negotiations for each tract must again be handled separately. The negotia- 
tions will be drawn out to an extent heretofore not experienced. 

ce. We may be returning to the “horsetrading” method of acquiring real 
estate. 

d. It must be borne in mind that there is danger of our public relations 
deteriorating rather than improving because of difficulties of explaining flood 
periods. 

e. Where money deposited with the Court had already been withdrawn prior 
to the legal determination, various difficulties and differences can be contemplated. 

f. On projects already under way close check must be maintained to assure 
that real estate difficulties do not complicate closure, so as to necessitate “whole- 
sale” condemnation. 

H. V. CANAN, 
Colonel, Corps of Engineers, 
Assistant Chief of Engineers for Real Estate. 


Tas A.—DRAFT OF INSTRUCTIONS TO FIELD To IMPLEMENT NEW POLICY 


1. (Proper reference to the new policy which can be set forth in this paragraph 
or as an inclosure.) 

2. Application of policy: The application of this policy shall not be governed 
by or be dependent upon the status of the land acquisition program for the 
project or the status of construction of the project. It shall be applied to all tracts 
where final judgments have not been entered or deeds have not been recorded. 
The District Engineer should hold meetings or inform by mail, landowners whose 
land has not been acquired, land optioned but payment not made, and land 
included in the declaration of taking for which final jndgment has not been 
entered, of the change of policy and that renegotiations to acquire a lesser interest 
in land may be considered. While such announcement is broad in scope, it is the 
intent of the Department of the Army, to permit owners to retain an interest 
in land to the extent practicable. 

a. The owners of land who indicate a desire to retain an interest in their land 
should be informed that it will be necessary to resurvey, map, prepare revised 
legal descriptions, and reappraise the land. Thereafter, negotiations will be 
initiated to acquire a lesser interest in their land. 

b. In cases where an overall settlement cannot be obtained, the former owner 
of land acquired by filing a declaration of taking should be required to execute 
a stipulation, providing for the modification of the estate from the fee title to a 
comprehensive flowage easement and providing further for the right of the Gov- 
ernment to withdraw that portion of the estimated compensation deposited with 
the court which exceeds the appraised value of the modified estate without prej- 
udice to the right of the landowner to have the question of just compensation 
determined by the court. In the event the landowner has withdrawn funds in 
excess of the estimated compensation for the modified estate in land, the st:pu- 
lation should also provide for the return to the court of the excess funds. 

e. Accepted options for land for which payment has not been made may be 
cancelled by mutual agreement and renegotiations be initiated to acquire the 
lesser estate. 

a. What constitutes “substantial savings” within the meaning of the policy 
is for determination by District and Division Engineers and no fixed formula 
should be applied. So long as the acquisition of an easement does not onerate 
to the financial disadvantage of the United States, the policy may and should 
be applied. In this connection, it is pertinent to note that the policy is to be 
applied on an individual tract basis and not on the reservoir area or segment 
thereof as a whole. 

e. In determining whether the policy should be applied, consideration will be 
given to the cost of the Government of providing access and future maintenance 
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thereof to the land in which it is proposed to acquire an easement. If it is deter- 
mined that the cost of providing access is in excess of the fee value of the land, 
obviously fee title should be acquired. However, in the event the landowner 
waives damages for loss of access, a complete release from damages should be 
obtained from the landowner and from the political subdivision required to pro- 
vide such access. The District Engineer should examine the statutory law to 
ascertain whether such political subdivision can legally execute such a release. 
The District Engineer, at the initiation of the program, should select lands re- 
quired in fee for operational and public use areas and access where necessary 
in any particular tract. 

f. The District Engineer should anticipate any delays which may affect the 
closure date or initiation of project operation. If such delays are anticipated, 
this office should be informed of the circumstances as soon as possible with appro- 
priate recommendations. 


3. The landowner should be informed that should there be a modification of 
the estate to be acquired, the payment for the land will be necessarily delayed. 

t. Inquiries from owners of land for which payment has been made should be 

answered to the effect that special legislation will be required in order to obtain 
revestment of title subject to a reservation of a comprehensive flowage easement 
together with a payment to the Government commensurate with the value of the 
estate to be revested. 
5. The language describing easements is set forth in Paragraph ______, O & R. 
While such language may be sufficient generally it is incumbent on the part of 
District and Division Engineers to amend the language when required in a partic- 
ular reservoir area or tract. Language varying from that contained in Para- 
graph - . O & R, should be forwarded to this office for review and approval 
prior to use. Experience has clearly indicated that the use of the word “per- 
manently” in the wording of the easement, namely “the perpetual right to 
permanently or intermittently flood * * *” results in payments for easements 
approximately fee value. Accordingly, “permanently” may be omitted from the 
description whenever this can be done without detriment to the operation and 
management of the project. 


ExHIsBIt 24 


Joint policy applic d immediately, as of Se pte mber 1953 


Completed as of | Percent of com- 
Total for project Sept. 30, 1953 pletion as of 


Division, district, and project Sept. 30, 1953 


Tracts Acres Tracts Acres Tracts | Acres 
OHIO RIVER DIVISION 
Huntington district 
Dilion Reservoir, Ohio 798 14, 454 127 4.423 15.9 | 30.6 
Sutton Reservoir, W. Va 531 10, 410 82 1, 165 15.4 11.1 
Louisville district: West Fork Mill Creek Reser- 
voir, Ohio 21 267 17 256 80.9 95.8 
Nashville district 
Old Hickory lock and dam, Tennessee 1, 241 28, 452 293 7,035 23. 6 24.7 
Cheatham lock and dam, Tennessee -- 1, 106 7, 125 431 5, 396 38. 9 75.7 
NORTH CENTRAL DIVISION 
Rock Island district: Coralville Reservoir, lowa 707 33, 624 317 13, 084 | 44.8 38.9 
SOUTH ATLANTIC DIVISION 
Mobile district | 
Jim Woodruff lock and dam, Georgia and } | 
Florida : 344 66, 635 171 30,316 | 49.7 | 45.5 
Demopolis lock and dam, Alabama 623 91, 044 158 20, 343 25. 3 22.3 
Buford Dam and Reservoir, Ga 1, 815 57, 860 22 1, 378 2.4 2.3 
LOWER MISSISSIPPI VALLEY DIVISION 
Vicksburg district: | 
Enid Dam and Reservoir, Miss_-- 296, 43, 683 260 38,629 | 87.8 88. 4 
Grenada Reservoir, Miss ‘ 580 86, 100 | 459 73,213 | 70.1) 85.0 
New Orleans district: Texarkana Reservoir, Tex , 574 154, 507 281 32, 033 17.8 20.7 
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Joint policy applied immediately 


Authorized Possessed and 
obtained 
Division, district, and project 





Tracts Acres Tracts Acres 
SOUTHWESTI DIVISION 
t 
Tex . 44 30, 9Ré 159 11, 830 
ind Reservoir, Tex Ot 11, 869 69 9 2 
m Dam and Reservoir, Tex 1, 099 53, 968 337 19, 807 
im and Reservoir, Tex 50S 18, 168 210 13, 301 
lex 715 52, 908 398 $6, 145 
Rock reservoir and 
iY 3, 000 68, 752 7 R10 
MI ) I 
Kansas ( t ttle eek Da nd 
Rese i I 3, OU 62 ) 2 5 ) 
G dist ) Rese ) 
L) 1, 944 $52, 219 ! l », V72 
Or ct 
( I) I S. Dak l HS + $1¢ ed Os 
I D I) 1, O61 113, 8 A .5 
( PA ) 
P ) ) 
1] R69 12 


ExHipsir 2F 


Joint policy not applied as of Ne pt. i). 1958 





Total t s of 
p I 
l A Ar 
Hunt T) 
Bu Oak } oO BQ a4) On } 
Delaw I O} 3 10, 292 1, 84 
Pitt I I ¢ 
( h |} | 1, 070 8, 84 131 7 188 
I 62 », 07 5l 1,101 
Nas 
Tenn 968 38, 352 835 34. 033 
Reset Lake Cumberland), 
2, 324 13, 338 2, 127 90, 171 
H ATLANTIC DIVISION 
Savannah District: Clark Hill Reservoir, Ga. and 
m€) 2 954 162, 600 699 109, 540 
NORTH ATLANTIC DIVISION 
Norfolk District 
John Kerr Dam and lock, Virginia and North 
Carolina 2, 391 117, 460 1, 906 88, 176 
Philpott Reservoir, Virginia 207 9, 662 190 9, 544 
New York District 
Almond Dam and Reservoir, N. Y 160 823 160 $23 
East Sydney Dam and Reservoir, N. Y 205 1, 360 57 1, 084 


MISSOURI RIVER DIVISION 


Kansas City District: Harlan County Reservoir, 

Kans. and Nebr 678 33, 093 57 29, 716 
Omaha District: Cherry Creek Dam and Reser- 

voir, Colo 4 84 5, 884 49 3, 827 


Percent of 
completion 


lracts Acres 
0.2 12 9 
73. 4 77.9 
0.6 28 7 
69.3 “2 9 

». 6 68 
) 1.1 


69.4 78.7 
1 
4. ¢ 4 
$ 
) 
\ 
t of 
| WW), LYoo 


73.6 2 
04.6 5. 
87.0 ay Oo 
$2.2 53. 1 
8H. 2 RS. 7 
91.5 6 
73.2 67.4 
79. 7 75.1 
91.1 98.7 
100. 0 100.0 
76.5 79.7 
84. 2 89.8 
58.3 65.0 
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Joint policy not applied as of Sept. 30, 1953—Continued 





Acquisition com- | Percent of com- 





Total for project pleted as of pletions as of 
District, division, and project | Sept. 30, 1953 Sept. 30, 1953 
Tracts Acres Tracts Acres Tracts | Acres 
NORTH PACIFIC DIVISION | 
Portland District: 
Bonneville Dam and Reservoir, Oreg 444 7, 432 404 7,079 90.9 95. 2 
Detroit Dam and Reservoir, Oreg : 250 4, 339 227 3, 701 90. 8 85. 2 
Lookout Point Dam and Reservoir, Oreg 425 6, 991 338 5, 962 79. 5 85.2 
Cottage Grove Reservoir, Oreg 65 1, 702 65 1, 702 100.0 100. 0 
Seattle District 
Chief Joseph Dam and Reservoir, Wash 330 | 10, 029 76 2, 255 23.0 22. 4 
Albeni Falls Dam and Reservoir, Idaho 1,170 13, 712 611 4, 462 52. 2 32.5 
Walla Walla District 
MeNary lock and dam, Oregon. 1, 861 31, 504 1, 499 24, 649 80. 5 78. 2 
Lucky Peak Dam and Reservoir, Idaho 64 3, 983 44 2, 956 68.7 74. 2 
SOUTH PACIFIC DIVISION 
Sacramento District: Pine Flat Dam and Reser- 
voir, Calif 101 4, 976 91 4, 783 90. 0 96. 1 
LOWER MISSISSIPPI VALLEY DIVISION 
St. Louis District: Chain of Rocks canal project 133 3, 384 70 1, 624 52. 6 47.9 
SOUTHWESTERN DIVISION 
Galveston District 
Addicks Dam and Reservoir, Tex 4 167 13, 600 166 13, 99.4 96.9 
Barker Dam and Reservoir, Tex 100 12, 583 98 12, 98.0 7.3 
Tulsa District 
Dennison Reservoir, Okla. and Tex 2,799 195, 326 2, 781 194, 428 99.3 99.5 
Fort Gibson Dam and Reservoir, Okla 1, 520 70, 658 1, 350 67, 995 88. 2 96. 2 
Heyburn Dam and Reservoir, Okla : 116 7,315 47 3, 969 40.5 54.2 
Little Rock District: Bull Shoals Dam and Reser- 
voir, Ark. and Mo... 1, 843 97, 281 1, 735 94, 722 94.1 97.4 
Fort Worth District 
Dam B reservoir, Texas 3 ; 188 22, 792 114 11, 190 60.6 49.0 
San Angelo Reservoir, Tex 211 17, 852 203 17, 381 96. 2 97.3 
Lavon Dam and Reservoir, Tex ; 452 25, 788 386 19, 758 85.3 76. 6 


Exuisit 3A 


601.1 Southwestern Div. (Gen.) ENGLP I1stInd. (29 Oct. ’53) 

To: Division Engineer, Southwestern Division, Corps of Enginers, Dallas, Texas. 
Office of the Chief of Engineers, Washington 25, D. C. 5 Nov. 1953. 

Subject : Real Estate Land Acquisition Policy for Civil Works Projects, 

1. The application of the land acquisition policy to the reservoirs set forth in 
paragraphs la and b of basic communication is approved, subject to the following 
comments: 

a. Other than for administrative costs, the application of the policy will not 
result in an increase in land, construction, and relocation costs to the Government. 

b. The Division Engineer has given consideration, and it has been determined 
that application of the policy will not result in additional Government expendi- 
tures arising from claims or demands by landowners or political subdivisions to 
the Government for providing access or costs of maintenance for access roads 
to lands in which a lesser estate will be acquired. Appropriate action has been 
or will be taken to assure that neither the owner nor political subdivision will, 
in the future, have a legal basis for future presentment of claims for damage 
arising from loss of access to land in which the Government has an estate of 
tlowage easement rather than fee title. 

ce. Consideration has been given that the application of the policy will not 
cause 2 manngement problem by the creation of an excessive “checkerboard 
pattern” of Government ownership of fee land surrounding land wherein the 
Government has an estate of flowage easement. 

d. A draft of easement or stipulation will be submitted to this office for review 
and approval prior to the use thereof. The estate to be acquired shall be of such 
quantum the rights of the Government and the public will be fully protected for 
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future use. The estate in land shall provide, among other things, for the right 


of the Government to occasionally overfiow the land ; prohibition of structures for 
human haibtation within the easement area, together with the right to remove 
Structures which may interfere with or create a hazard to the operation of the 
project; right of ingress and egress for maintenance and operational purposes, 
including mosquito control, protection of rights of the public to navigate and fish 
over temporarily submerged lands, together with a release of claims for damage 
arising from soil erosion, slides, and way wash. 

e. The instrument shall expressly provide the terms will be binding upon the 
owner, his heirs and assigns, and run with the land. The instrument shall 
include a waiver in favor of the Government of all claims for damage, including 
claims for damages for loss of access to the land and interest therein and, in 
addition, shall include a waiver of any claims of the owner, his heirs and assigns 
against the State, county, and political subdivision for loss of access. Stipula- 
tions shall include these provisions as part of the consideration. 

f. Where it can be reasonably determined that future operation of the project 
will require use of the fee land by the Government and access thereto by the 
public, it will be necessary to include sufficient lands for the construction and 
maintenance of access roads as well as utilities. 

2. In considering the points raised in paragraph 1 above, it is the view of this 
office that insufficient information has been submitted in explanation of the 
application of the land-acquisition policy for the Belton, Lavon, and Dam “B” 
projects. It is requested that a report be submitted for these projects which will 
include information upon which the recommendation of the Division and District 
Engineers is predicated. 

3. Informal conferences have been held with representatives of the Department 
of Justice concerning legal problems that may arise by the application of the 
policy contained in the letter of this office dated 12 October 1953, file ENGWD- 
ENCKL, subject as above, as relating to condemnation proceedings now pending 
in the Federal Courts. As a matter of information, it has been determined at 
this time to modify the intent of the last sentences of paragraph 2b (1) (a), page 
8, and paragraph 2b (4) (b), page 4, of the letter. These statements are in the 
affirmative (as to the change of estate), in deference to the desires of the land- 
owners, whereas the intent shall be that consideration will be given to such 
desires, assuming that the desires of the landowners for a change of estate will 
not be to the financial disadvantage of the Government. It is anticipated that, 
as reports requested by said letter are received from the several Division En- 
gineers, it will be necessary to modify certain procedural matters as now set 
forth in said letter. This modification and any other found necessary will be 
issued later. 

4. Reference is made to paragraph 5c of the letter, subject as above, relative 
to informing landowners of the change of land-acquisition policy. It is the view 
of this office that notification should not be made to landowners of the Belton, 
Lavon, and Dam “B” projects prior to the review and approval by this office of 
information requested in paragraph 2 above. As to the other projects mentioned 
in paragraph 1 of basic communication, it is suggested that these projects be re- 
studied in view of the comments of this office. Subsequent to such restudy, should 
it be determined the land-acquisition policy is applicable, the landowners may 
then be notified. 

$y command of Major General Sturgis: 
H. V. CANAN, 
Colonel, Corps of Engineers, Assistant Chief of Engineers for Real Estate. 





Exuieir 3B 
OcToBER 29, 1953. 
SWDRR. 
To: Chief of Engineers, Department of the Army, Washington 25, D.C. 
Subject : Real Estate Land Acquisition Policy for Civil Works Projects. 
Attention: ENGLD—RCS ENGKL-(OT) 502. 

1. In compliance with the instructions contained in paragraph 8 of letter 
ENGWD-ENGKL 601.1 (General) dated 12 October 1953, subject: “Real Estate 
Land Acquisition Policy for Civil Works Projects,” the following report is sub- 
mitted relative to Civil Works Projects within the Fort Worth District: 

a. Completed projects to which policy is not applicable : 

(1) Hords Creek Reservoir, Texas. 
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b. Projects in process of acquisition to which policy is clearly applicable : 
(1) Belton Reservoir, Texas. 
(2) Benbrook Reservoir, Texas. 
(8) Garza-Little Elm Reservoir, Texas. 
(4) Grapevine Reservoir, Texas. 
(5) Lavon Reservoir, Texas. 
(6) Whitney Reservoir, Texas. 
(7) Dam “B” Reservoir, Texas. 
c. Projects in process of acquisition for which recommendations will be sub- 
mitted as exceptions to policy: 
(1) San Angelo Reservoir, Texas. 
2. Reports on Civil Works Projects within other Districts of the Southwestern 
Division are being submitted by separate correspondence. 
For the Division Engineer : 
HERBERT R. TUMIN, 
Colonel, CH, Executive Officer. 





Exnisit 3C 
OcToBER 19, 1953. 
Mr. GiLuis A, JOHNSON, 
Cantey, Hanger, Johnson, Scarborough & Gooch, 
Fort Worth, Tez. 


Dear Mr. JoHnson: This will acknowledge your letter of October 14, which 
Colonel Belieu brought promptly to my attention. I was aware that you and 
Mr. Richardson would like to discuss with me the matter of Mr. Richardson’s 
land before a final policy determination was made. While in many ways, I 
would have liked to comply with the suggestions, I felt in all the circumstances 
that I should proceed to a determination of policy without further consideration 
of illustrative individual cases and without further delay. 

I think you are aware that Secretary McKay and I have studied the whole 
problem of real-estate acquisition by our two departments. We have gotten the 
departments together on a single policy, which was made public last Monday, 
October 12. In case you may not have seen the release, I am taking the liberty 
of enclosing a copy herewith. I personally think it is a big step forward for the 
Corps of Engineers and Bureau of Reclamation to have worked out a new policy 
which both agencies will use from now on. 

Upon application of the policy to the taking of the Richardson land, it has 
been determined necessary to acquire fee title to approximately 560 acres lying 
below contour elevation 697.1. Of this 560 acres there are 522 acres within 
the conservation pool at elevation of 694. The remaining 38 acres is the land 
along the shore of the conservation pool which is subject to inundation at least 
once in each 5 years on the average. A flowage easement will be adequate in the 
remaining 597 acres of land lying between elevations 697.1 and 741.0. To op- 
erate the project for flood control, it will at times be necessary to store flood- 
water in the easement area provided. Consequently, it is necessary that struc- 
tures for human habitation be prohibited in the easement area. It is not pro- 
posed to acquire any interest in the land above contour elevation 741. Since 
the land bordering the conservation pool is extensive, it will be necessary that 
the Government acquire a right-of-way for road purposes across the easement 
area in order to perform necessary operation and maintenance activities in the 
fee area. This right-of-way, I am sure, can be one that will be mutually 
agreeable. 

It is very gratifying to me that the new policy reduces the amount of land 
required from Mr. Richardson to 560 acres from the 1,460 acres originally recom- 
mended. In my opinion, the 560 acres computed on the criteria of the new 
policy, will serve the needs of the Government and at the same time permit Mr 
Richardson to retain control of 900 acres originally proposed for condemnation. 

I sincerely hope that you and Mr. Richardson will feel that I have made not only 
a conscientious, but also wise determination of policy in regard to real-estate 
acquisition. If so, I hope that the Richardson litigation may now be settled. 
I have no fear that the landowners’ title and right will be described so clearly 
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that they will not be subject to some other interpretation in the future by the 
Corps of Engineers. I will welcome your reaction to this letter and the policy 
enclosed herewith. 
With highest personal regards, I am, 
Yours sincerely, 
Rosert T. STEVENS, 
Secretary of the Army. 





ExHiBiIt 3D 


Corps OF ENGINEERS, OFFICE OF THE PRESIDENT, 
MISSISSIPPI RIVER COMMISSION, 
Vicksburg, Miss., June 30, 1948. 
IMVVE. 
Memorandum for the Chief of Engineers. 
Subject : Taking Line for Grenada Reservoir, Mississippi. 

1. As a result of local opposition to the construction of Grenada Reservoir, 
coupled with requests from Senators and Congressmen of Mississippi that certain 
areas adjacent to the reservoir not be purchased but left in private ownership, I 
have had the District Engineer at Vicksburg, Colonel Lovett, review the present 
taking line, as approved in the Real Estate Planning Report, with a view to 
restricting the purchase of lands to those specifically required for flood-control 
operations. The attached letter from the District Engineer, dated June 18, 1948, 
outlines the results of that study. 

2. It is quite obvious that restricting the taking line to the elevation of the 
spillway crest will result in a material savings in cost, will be adequate for flood- 
control purposes, but will, to a considerable extent, detract from the value of the 
lake for public recreational purposes and possibly result in some complications as 
to malaria control, which, however, can be resolved. In this particular instance, 
recreational facilities are not of transcendent importance due to the availability 
of planned recreational facilities at Sardis, and, to a lesser extent, at Arkabutla 
Reservoir. 

3. Such a policy, moreover, would not apply to the dam or spillway sites and 
again would be subject to modification to provide necessary access to Government 
facilities. However, access can always be provided by road right-of-way as well 
as by purchase of entire tracts. 

4. It is also realized that a basic policy of purchasing lands only to the spillway 
crest will be subject to numerous modifications due to the desires of some owners 
to dispose of uneconomical units or to demand severance charges in excess of the 
value of the remaining lands. 

5. A typical example of the problem involved at Grenada is the request of 
Senator Eastland and interested Congressmen that one Mr. Homer J. Williams be 
permitted to retain three acres of land within the revised taking line for Grenada 
Reservoir. The three acres (of a tract of 17) form an island within the revised 
taking line, but rise slightly above elevation 231 feet. Mr. Williams is willing to 
donate flowage easements or title to the remaining part of his tract and waive 
any demand for access if he is permitted to keep the three acres. While Mr. Wil- 
liams, undoubtedly, purchased the land with a view to providing himself a recrea- 
tional tract, the land itself is not required for flood-control purposes and his offer 
is such as to fully protect the interests of the United States and save certain costs 
of acquisition. 

6. If Mr. Williams is permitted to retain his three-acre tract, undoubtedly other 
owners of property around the lake shore, who have spurs extending into the 
reservoir well above the spillway crest, will make similar requests for retention. 

7. As an isolated case, I am strongly of the opinion that in Grenada Reservoir 
our land acquisition should be held to about the spillway crest elevation and that 
lands in private ownership, even though they form desirable recreational sites 
should be allowed to be retained in private ownership, if the said owner so elects 
and other obvious requirements are complied with. However, it is not desired to 
recommend a policy for this reservoir which would be contrary to the overall 
policy of the Corps of Engineers, or which would result in criticism or complaint 
of contrary action at other reservoir sites. 
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8. I am, accordingly, requesting Colonel Lovett, District Engineer, at Vicks- 
burg, and Colonel Cassidy of this office to discuss the policies involved with the 
appropriate officers in the Office of the Chief of Engineers, with a view to adopting 
a policy here which will be in consonance with the overall policy for acquisition 
of lands in other reservoir areas. 

R,. C. CRAWFORD, 
Major General, USA, 
President, Mississippi River Commission. 





To: General Wheeler. 
From: General Feringa. 
Subject: Land Acquisition at Grenada Reservoir. 

1. General Bob Crawford sent to us a problem with reference to the taking 
line for the Grenada Reservoir which can be summed up as follows: 

2. There is a desire on the part of local interests to retain lands for their own 
use or to capitalize thereon from the standpoint of real estate. The benefits 
are the result of the reservoir and its attendant recreational possibilities. The 
reservoir in question is not one which is especially important from the standpoint 
of recreational development, still public recreational development will be sought 
and may be expected. Bob Crawford in effect recommends that if we can con- 
sider this particular reservoir as an individual case then the taking line should 
be held at spillway elevation plus additional space for induced surcharge and 
that local property owners be allowed to keep all their recreational possibilities 
and resultant real estate increased values for their own benefit. 

3. It is probable that if any other course is adopted we may hear much from 
Congressmen and Senators, whose constituents would not be able to comply with 
their desire of retaining this land in their own hands. 

4. As you know, we have adopted and held to a policy that all land needed 
for our projects will be acquired and that such land will be developed according 
to our master recreation plan for the benefit of the entire public. To attain this 
end we feel it necessary that the taking line be based on the spillway elevation 
plus the amount necessary for induced surcharge plus the land which might be 
included between that line and a locked-out perimeter which generally will be 
the back property line. What we are recommending in effect is the retention of 
our existing policy. 

5. It is realized that this may lead to a court action restricting the taking of 
land in excess of our straight flood-control requirements. This will mean a test 
of our recreational authority. I welcome such a test as I think a definition of 
such authority will be helpful. 

FERINGA, 

Approved. R. W. 


Hastings concurs—if you approve we will get out our ind. accordingly. 


JULY 7, 1948. 
ENGWFEF 1st Memo Ind. 
To: President, Mississippi River Commission, Vicksburg, Mississippi. 
Subject: Taking Line for Grenada Reservoir, Mississippi. 

1. Your action in submitting the various problems involved in land acquisition 
for the Grenada Reservoir project is appreciated. Colonel Lovett and Colonel 
Cassidy’s presence was very helpful to an understanding of the problems in rela- 
tionship to the policy question involved. 

2. As new responsibilities have been added to the functions of the Corps, our 
policies relative to land acquisition as they affect project planning, construction, 
and the long-time operation of the projects have undergone a necessary evolution 
to meet these new responsibilities which Congress has charged us with. In for- 
mulating the present policy and procedure for carrying it out, it was fully real- 
ized that many people are rapidly sensing the opportunity for private recreational 
sites and real-estate speculation opportunities which are present in most reser- 
voir projects. 

3. The Corps of Engineers is authorized to acquire the land needed for the 
planning, construction, and operation of the project. In determining the land 
needed for a project, a differentiation between uses to be made of the land ac- 
quired is not practicable and should not be attempted. In determining the lands 
needed, all pertinent factors should be considered in relation to each other to 
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insure that the project can be operated as authorized without undue pressure 
from outside sources, and whenever practicable to minimize reservoir manage- 
ment problems and to obtain important public benefits from collateral uses of 
the reservoir. 

4, The problem presented by the proposals of Mr. Williams has come up at a 
number of reservoirs in the past two years, and in those cases where the lands 
were within the approved taking line, the tract was acquired for the project. 
It has been recognized that the present taking line which was approved for 
Grenada Reservoir includes land which was justified for inclusion solely on the 
basis of malaria control and which in accordance with your recommendation 
might well be eliminated. 

5. The desire of an owner to elect to retain land is not a valid consideration 
in the determination of the lands necessary for the project. To depart from 
our policy of land acquisition in order to permit a few individuals to obtain 
choice sites on the reservoir for private use or in order to obtain for themselves 
speculative values created by the construction of the reservoir would, I believe, 
result in adversely affecting the overall policy for acquisition of lands in other 
reservoirs. Such a change in policy would hamper the future unrestricted opera- 
tion of the reservoir and might seriously interfere with our efforts to obtain the 
additional collateral benefits for the public which Congress, in recent legislation 
affecting both recreational use and conservation of fish and wildlife resources, 
intended should be obtained or preserved in connection with the construction of 
flood control or multiple-purpose projects. 

6. The opinions expressed in paragraph seven of your memorandum have 
been considered in light of the before-mentioned factors and possible effect upon 
other projects of the Corps of Engineers; accordingly, the proposal to depart 
from current acquisition policy and to treat the Grenada Reservoir project as 
a special case is disapproved. The taking line should be based on spillway crest 
elevation plus allowance for induced surcharge operation and the land which 
might be included inside a blocked out perimeter based on the requirements of 
reservoir management and good real-estate practices. 

7. The revised taking line which was presented by Colonel Lovett is returned 
for your recommendation. While this taking line was not considered in detail, 
it appears to embrace the lands reasonably needed for the project and appears 
to be wel! within our present policy on land acquisition. 


R. C. CRAWFORD, 
Major General, Acting Chief of Engineers. 


ExHrIpit 3E 


GOVERNMENT OPERATIONS COMMITTEE, 
Natural Resources Subcommittee, 
House of Representatives, 
Washington, D. C. 

GENTLEMEN: Enclosed please find my notes complete with appendixes, except 
tab A, copy of which you requested. 

A search for this tab has been made, both by myself and the Real Estate Di- 
vision, OCE, without success. 

However, it is not important, merely being a standard circular in the interest 
of improving acquisition procedures issued by my predecessor, Lt. Gen. Lewis 
A. Pick in 1951: much of the material will be found in subtab A of tab D signed 
by the then Chief of Real Estate Division, Col. W. H. Hastings. 

It is possible I left tab A in your office during our conference of Friday, 
March 22. 

If I can be of further help, please advise. 

Sincerely, 
S. D. Sturats, Jr 


beg 


Lieutenant General, USA ( Retired). 








ure 
Age- 


; of 


ita 
nds 
ject. 
for 
the 
tion 


tion 
rom 
tain 
lves 
eve, 
ther 
era- 

the 
tion 
ces, 
n of 


lave 
ipon 
part 
t as 
‘rest 
hich 
S of 


rned 


‘tail, 
ears 


xeepe 
e Di- 
erest 
ewis 


igned 


‘iday, 


dd). 


ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 421 


Exuisir 3F 


NOTES ON LAND ACQUISITION, APRIL 12, 1957 


1. Sequence of events leading to 1953 policy : 

(a) Experience in land acquisition—Prior to taking office as Chief of En- 
gineers, January 23, 1953. My own attitude on land-acquisition procedures when 
first assigned such work some 20 years ago, was initially to obtain maximum 
advantage for the United States regardless of the interests of the grantors. But 
with experience, my views were gradually liberalized so as to look at matters 
more equitably from the landowner’s viewpoint in applying the law. As time 
went on, I found that my own views paralleled the general thinking of the corps 
as exemplified by the changes and improvements in acquisition policies made 
between 1935 and 1949 when, after the war, I returned to civil works duty as 
division engineer, Missouri River Division. 

(b) However, while in the Missouri River Diyision, 1949-51, I took a major 
interest in land acquisition because of a certain measure of adverse publicity 
particularly in North Dakota newspapers arising from a series of articles by 
one Bigelow Neal, called The Valley of the Damned. These scurrilous articles 
contained very little truth and played into the hands of selfish interests in the 
Williston-Minot area opposed to the high elevation of Garrison Reservoir. The 
major complaint was against amount of land taken and alleged “pressure 
methods.” A number of remedial recommendations made by MRD to OCE in 
1950 were included in OCE instructions issued in 1951 (see tab D). 

(c) These North Dakota stories also were supplemented by certain minority 
groups in other Missouri Valley States opposed to Pick-Sloan developments, 
such as provalley authority groups, private-power interests, soil-conservation 
districts, Isaac Walton League officials, fish and wildlife enthusiasts, and, I 
regret to say, to a definite extent by one of the major departments of Govern- 
ment in the effort of one of its branches to use every opportunity to influence 
public opinion against major reservoir projects—the so-called big dam versus 
small dam controversy. 

At this point, 1 would like to make clear that while the number of organizations 
mentioned above as opposed to corps’ land-acquisition methods seems imposing, 
and while they were widely deployed in most States of the valley, the vast 
majority of people and all of the State governments, with the possible exception 
of Missouri, supported the Pick-Sloan plan and entered very few complaints on 
land-acquisition activities. Moreover, even the State of Missouri never specif- 
ically complained to me on our land-acquisition procedures while I was in charge 
of the Missouri River Division of the Corps of Engineers. I also point out that 
we worked in harmony with members of the various State conservation depart- 
ments with whom I personally conferred from time to time in the matters of re- 
placement of habitat and other fish and wildlife matters. These officials 
thoroughly understood that the corps was without authority to acquire land for 
fish and wildlife purposes and replacement of habitat was usually satisfied by 
areas purchased in fee for project purposes in the upper parts of reservoir areas. 
However, they were often more than strictly required and no doubt could have 
been successfully challenged in the courts had the people of this valley been so 
inclined as in the Southwest and Southeast. Even so, there was an unusually 
high rate of condemnations, particularly in North Dakota where, as I recall, 
jury awards were 30 percent above appraisals on the average. Moreover, I 
also invite attention to the fact that the principal objection of the interests 
mentioned was the amount of land acquired in the areas where reservoirs 
were planned. 

(d) During this period, I became somewhat concerned that there was in- 
creasing advocation of small dams in lieu of large dams for purposes of flood 
control. Dr. Bennett, former Chief and virtually the father of the SCS of the 
Department of Agriculture, had publicly and repeatedly indicated that small 
dams could not possibly perform the flood-control function of large dams. As 
the recent Hoover Commission pointed out in commenting upon Government 
flood-control activities, this is an engineering fact. I was, therefore, concerned at 
the effect of the criticism of our land acquisition policies which was exploited 
by the advocates of small dams to substitute for, instead of supplement essential 
major projects. Consequently, I gave considerable attention to individual acquisi- 
tions that developed a controversial nature. While, as I said above, our acquisi- 
tion procedures had been vastly improved since 1936 when the first flood-control 
legislation was enacted, I still felt everything possible should be done to elimi- 
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nate any remaining causes for justified criticism in this particularly sensitive 
agricultural region, where much river bottom land was at a premium. 

I have given you this background to indicate why, on taking office as Chief 
of Engineers in 1953, I initiated personally improvement of Corps of Engineers’ 
land acquisition policies and procedures before the Richardson case ever came 
to my attention. 

(e) In fact, it was largely this experience that instigated my issue of operat- 
ing instructions No. 14, dated April 2, 1953, within 3 months of taking office as 
Chief of Engineers (tab B). 

(f) April 15-25: Visit to southwestern division in mid-April. Between April 
15-25, 1953, I made an inspection of our southwestern division and learned my 
first information on the Richardson case. The then district engineer at Fort 
Worth reported he was having a hard time with Mr. Richardson who had a coun- 
try home on Benbrook Reservoir and refused to sell his land between the pro- 
posed conservation pool and the upper taking line, the home being situated on a 
hill some distance from and above the latter. Therefore, the district engineer 
had to institute condemnation proceedings. 

(g) May 8, operating instructions No. 21 (tab C), followed my trip to south 
western division. I believe paragraph 1 of this instruction was an extension of 
the instructions given in operating instructions 14; but I am not certain as to 
the instigation of paragraph 2 which included questions on Benbrook Reservoir 
acquisition. To the best of my belief, I wrote paragraph 2 either as result of a 
report from one of my staff who, in my absence, was called to Secretary Stevens’ 
office, or as a result of a conference with Mr. Stevens as described below. There 
was, however, nothing unusual in these questions since we received in OCE an 
nually hundreds of inquiries of the same nature from Members of Congress, the 
Secretary, and even the White House. 

(i) May 13-15: Tab D, response by the Real Estate Division to Operating In- 
structions 14. Upon receiving this report, in response to my operating instruc- 
tions 14 and operating instructions 21, on “Study of Corps of Engineers current 
policies and procedures as affecting landowners and public,” I commended the 
division on the excellence of its contents as it paved the way for action neces- 
sary to better our acquisition policies and our public relations. Reference is 
made particularly to paragraphs 1, 3, 4 and recommendation 2 on pages 5 and 6, 
which point out: 

(1) That of all current land acquisition problems, the most general was the 
widespread public complaint of taking more land than strictly needed for basic 
project purposes : and 

(2) That present practices on the liberal side to help fish and wildlife and 
recreation, could and were being challenged by individuals through the courts 
with consequent potential and actual embarrassment and resulting adverse 
publicity. For example, the former Secretary of the Army, Mr. Pace, had been 
called personally to appear in court to justify certain takings which, under law. 
he alone was responsible for determining. He managed to avoid appearing in 
this case until Secretary Stevens replaced him, but it could have been very em- 
barrassing to have justified his certification of the public need of all of this 
particular taking . : : 

(i) May 25, 1953, response of Civil Works Division to operating instructions 
14 (tab FE) : This response had to do with the policies and methods under existing 
laws for determination of project requirements for land, this responsibility being 
assigned to the Civil Works Division. 

(1) Reference is made to paragraphs 2, 3, 4, 5, 6. 7 for reasons as to why 
the taking of land for project purposes in case of reservoirs has become, over 
the vears. a very sensitive operation. ; 

(2) Reference is made to paragraphs 8, 9, and 13 for technical explanation 
of establishing the taking line for project purposes, containing the legal authority 
except for “public access”: and paragraphs 11 and 12 for the latter. 

(83) Reference is made to paragraphs 16 and 17 as to the purchase of land in fee 
simple vis-a-vis easements and the public trend toward the latter. As to the 
small difference in cost of acquisition, it is rather the cost of administering fee 
simple lands that is material. 3) 

(4) Reference is made to paragraphs 18, 20, 21, 23, and 24 as to the desirability 
of and responsibility for States and local communities acquiring land for ree- 
reational and fish and wildlife purposes and their subsequent management, to- 
zether with slow progress in this regard. ; 
rs 15) Reference is made to recommendations in paragraphs 35 to 41 which 
indicate in general that methods and policies of acquisition are basically sound 
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but should be tightened up to assure compliance with the law to meet challenges 
in court. 

(j) Conference with Secretary Stevens in early May 1953: I was called to 
Secretary Stevens’ office around May 5, 1953, and found with him a Mr. Johnson, 
attorney to Mr. Sid Richardson. After introducing Mr. Johnson, Mr. Stevens 
reminded me of his responsibility under the law for final certification of necessity 
in the public interest for the taking of land for project purposes, and that he was 
troubled by the general extent of the dissatisfaction he was aware of through- 
out the country by individuals who had been deprived of their property adjacent 
to our reservoirs, which property lay clearly outside the flowage line, sometimes 
as much as a mile away, this property being taken under the guise of public 
access, block-out, severance, and similar reasons that were in reality subterfuges 
for extending legal authority for acquiring land for recreation and other pur- 
poses that would, and were, not supportable by the courts in interpreting the 
law. 

Therefore, as the responsible authority charged by Congress for the certifica- 
tion of every taking, Mr. Stevens said he was deeply troubled by the Chief of 
Engineers’ application of the various flood-control laws over recent years. He 
said that he was not personally against recreation for the public or the acquisition 
of land for fish and wildlife, or any other purpose for the public good: but if such 
purposes were the intent of Congress, Congress should so express itself by general 
authorizing legislation. He supported this by asking me if there had not been 
cases of individual projects where Congress specified such purposes in the legis- 
lation authorizing such projects to which I answered affirmatively that there 
were: but a very few. 

Mr. Stevens then said that while he was not familiar in detail with acquisi- 
tion determinations and actions in the case of Benbrook Reservoir, he was suf- 
ficiently informed to conclude that this was a particularly flagrant case of the 
general observation he had just cited, and he asked me to hear what Mr. John- 
son had to say generally about the acquisition policy there and specifically as 
to the case of his client, Mr. Richardson. 

The conference was concluded by the Secretary asking me to consider his con- 
cern on corps’ excessive takings with respect to legal authorization and the ex- 
tensive information furnished by Mr. Johnson; he asked Mr. Johnson if he 
would, on his return to Fort Worth, specifically summarize his remarks in writ- 
ing (see (k) (1) below) so that I could study them and further discuss the gen- 
eral subject, as well as the Richardson case, with him (the Secretary) at an 
eurly date. 

(k) Correspondence between above conference, date and approval of a revised 
(1953) policy by Secretary Stevens (tab F) : 

(1) Mr. Johnson to Secretary Stevens, May 12, 1953, supports probability that 
paragraph 2, operating instructions 21, was added due to conference with Sec- 
retary Stevens prior to May 9, date of issue of operating instructions. Current 
status of Richardson case in courts and basic arguments on illegality of the 
Richardson and general takings for Benbrook Reservoir (tab F-1). 

(2) Secretary Stevens to Mr. Johnson, June 15, 19538. Confirms that Mr. John- 
son will submit a résumé as per recent conference but acknowledges it may 
tuke time. In the meantime, Secretary Stevens is keeping on open mind (tab 
F-2). (Actually (k) (1) above constituted Mr. Johnson’s only summary of his 
remarks at the conference of which I am aware and I believe this letter should 
have been dated May 15.) 

(3) June 9: Memo to Secretary Stevens in response to conference and based 
on Mr. Johnson’s May 12 letter. I was at Garrison Dam for dedication June 
11, 1953, by the President. Upon return to Washington, Maj. Gen. B. L. Robin- 
son, as I reeall it, said he had discussed it with the Secretary, who said it was 
not responsive to his instructions, but merely attempted to defend our position 
specifically on the Richardson case and Benbrook Reservoir, and that the Sec- 
retary was disturbed and dissatisfied. Also didn’t answer adequately questions 
he had previously voiced. (See O. I. 21.) I agreed with the Secretary’s views 
and directed compliance accordingly (tab F-38). 

(4) July 21, 1953: Memo to Secretary more responsive to his questions on 
Benbrook contained in operating instructions 21, such as whether project should 
be submitted to Congress (Public Works Committee), for extending authority to 
include Corps of Engineers’ actions which had enlarged the project very materially 
over the original authorization. This memo is primarily concerned wtih justi- 
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fication of the increased size of the Benbrook Reservoir to comply with increased 
conservation pool storage to meet a required minimum outflow of 50 cubic feet per 
second and not with the increase in land acquisition caused by the decision to 
purchase up to elevation 741. This memo was responsive to the Secretary, but 
[ agreed with General Robinson’s recommendation that it not be submitted to 
Congress. (General Robinson sent a draft to me, on my leave of absence.) 
However, the establishment of a flowage line corresponding to the spillway de- 
sign flood was unique, and, considering the greatly increased taking for every 
foot vertically at the higher elevation and the extremely low probability of 
occurrence of the spillway design flood, I thought the remote possibility of 
flooding the landowners, between elevation 730 (project design flood) and 741 
(spillway design flood) did not carry nearly the weight of the deprivation of the 
existing owner’s land of this land. I am certain it would have been simpler 
and far cheaper to have taken flowage easements instead for little or nothing. 
It is to emphasize that such action would not have affected the safety of Fort 
Worth built into the dam by the decision for an ungated spillway but only the 
damages payable to landowners flooded out in the 730-741 zone in case of the 
remote occurrence of such a flood (tab F—4). 

(5) Memo for Secretary of the Army, August 13, 1953 (tab F-5) : (@) Previous 
memo was responsive to Secretary Stevens’ specific questions on Benbrook 
Reservoir. 

(b) This memo constitutes our response to his general instructions given in the 
Secretary’s conference of early May with Mr. Johnson and myself, and is the 
present 1953 policy in embryo form. I do not recall the changes, if any, suggested 
by Mr. Stevens, but, if any, they were minor. The Secretary expressed his satis- 
faction. I told him I did not think Mr. Richardson would accept the policy he 
was approving. I distinctly recall that the Secretary said he did not care; that 
it was a good policy and one he could conscientiously support, and that he would 
back me completely. 

(6) September 21, 1953: Memo to Secretary of the Army from the Deputy Chief 
of Engineers for Construction. Explains effect of application of the revised 
(1953) policy as proposed in (5) above, and the difference therefore in taking of 
the Richardson property in fee and Wallace tract by easement, the latter being 
situated in the upper pool area (tab F-6). 

(7) October 19, 1953: Secretary Stevens’ letter to Mr. Johnson, indicating inter- 
departmental establishment of real estate policy, and its application to the 
Richardson case, together with OCE comments on the Secretary’s draft (tab F-7). 

(8) November 30, 1953: Memo to Secretary Stevens reporting action of our 
Fort Worth district following his letter of October 19 to Mr. Johnson. Mr. 
Stevens never dissented from our position as reported to him that Mr. Richard- 
son’s counterproposals and reservations were unacceptable to the Corps of En- 
gineers (tab F-8). 

2. Joint action in publication of land acquisition policy, January 1954, was 
in accordance with general plan being followed for collaboration with Department 
of the Interior on water resources policies in accordance with steps I had taken 
personally in a conference with Secretary McKay in April 1953 in order to elimi- 
nate friction and inconsistencies in the field of water resources that had been a 
source of criticism and inefficiency for many years. 

3. Action during 1954 on policy by higher authority above Secretary Stevens 
(tabG): 

(a) August 18, 1954: Memo to Secretary of the Army from Chief of Engineers 
summarizing conferences with higher authorities by my representatives, pointing 
toward further modification of the approved 1953 policy, beyond which I could 
not go because of (1) serious effect on operation of projects for their lawful basic 
purposes and (2) impracticability of their administration. 

(1) Bureau of the Budget ; 

(2) White House Conference ; 

(3) Secretary Anderson (Deputy Secretary of Defense) objections to 1953 
policy ; 

(4) My great concern and recommendations. 

(b) April 21, 1955: Letter to Assistant Secretary Roderick (filling the newly 
created position of Assistant Secretary of the Army for Civil Affairs) from Chief 
of Engineers (on my specific directive) warning of the danger of incorporating 
changes desired by Deputy Secretary of Defense Anderson to 1953 policy (tab H). 
These changes as explained in detail, together with my respective objections, are: 

(1) Level of fee acquisition ; 
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(2) Spillway design flood level easement prohibited (this one was in- 
consequential) ; 

(3) Buildings permitted in easement area ; 

(4) Too restrictive on access, and hence, upon recreation for public 
purposes ; 

(5) My position on Secretary Anderson’s proposals is summarily stated 
in paragraph 4 which I wrote personally. 

(c¢) Nothing further was ever heard of any action by the Department of 
Defense on subject memo to Assistant Secretary Roderick and in August 1955, 
it is believed, Mr. Anderson left the Department of Defense and returned to 
private practice. 

4. Summary: The 1953 policy for land acquisition resulted from the fact that 
there is no general authority for the Corps of Engineers to acquire land other 
than for basic project purposes (navigation, flood control, ete.) and access for 
the public . Yet practice in taking land had, in the interests of recreation and 
fish and wildlife which Congress had considered only to be incidental, became 
so extensive as to risk successful challenge by landowners in the courts. 

In its responsibility to Congress for carrying out the law and in its duty to 
protect the Secretary of the Army from improper certification of public necessity 
for taking land for project purposes, the 1953 policy was essential in order to 
modify current field practices. 

It is significant that those groups which object to these modifications do not 
have the responsibility for carrying out the law and avoid going to Congress to 
have general legislation enacted for recreation, conservation and fish and wild- 
life purposes. 

S. D. Srurets, Jr., 
Lieutenant General, United States Army (Retired). 


ExHIsiIt 3G 


Tas B.—OPERATIONAL INSTRUCTIONS No. 14 
APRIL 2, 1953. 
Subject: Real estate. 
To: Assistant Chiefs of Engineers for Real Estate, Civil Works, Military Con- 
struction. 

1. Reference is made to: 

a. OCE Memorandum No. 1323 dated March 3, 1953, which, among other 
things, places upon the Deputy Chief of Engineers final authority for matters 
pertaining to real estate activities, except as such activities pertain to planning, 
policy, performance, organization, and public information. 

b. OCE Memorandum 1339 dated March 27, 1953, of which paragraphs 4a and 
4d refer specifically to the signing of mail originating in the office of the Assist- 
ant Chief of Engineers for Real Estate. 

2. One of the most important activities having a bearing on public relations 
of the Corps of Engineers is that of acquisition, disposal, and management of real 
estate. It is my desire that a special effort be made to improve our public 
relations in this field. In all stages of real estate activities the public relations 
factor must be weighed. Within the framework of law arbitrary action should 
be avoided in favor of equity and justice. It is expected that public relations 
will be improved by proper training and indoctrination of field personnel rather 
than by increases in cost of real estate or real estate operations. The parties at 
interest should be kept fully informed not only with respect to our policies and 
procedures, but also as to the progress of our individual acquisition actions. It 
is desired that the above ideas be kept in mind, and that in contacting and in- 
specting field offices these views be made known. 

3. It is desired that: 

a. Each of the addressees review our current procedures and policies and make 
suitable recommendations for revision of same in light of the above. 

b. The Assistant Chief of Engineers for Civil Works specifically review present 
real estate acquisition policies on reservoirs and make recommendations as to 
any appropriate changes. 

4. Pending my action on the recommendations requested in paragraph 3 above, 
the Assistant Chief of Engineers for Real Estate will: 











426 ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 


(a) Refer to the Assistant Chief of Engineers for Civil Works, for his approval, 
authorizations to proceed with acquisition, management, and disposal of civil 
works real estate, including important modifications of previously approved au- 
thorizations. 

(vb) Refer to the Assistant Chief of Engineers for Civil Works, for his approval, 
any action which denies the requests and recommendations of field agencies con- 
cerning civil works real estate provided the proposed action falls within clearly 
defined policies of the Chief of Engineers. 

(c) Refer to the Assistant Chief of Engineers for Military Construction, for his 
approval, requests for additional real estate required for Army construction. 

(d) Refer to the Assistant Chief of Engineers for Military Construction, for 
his approval, action which denies the requests and recommendations of field 
agencies concerning the acquisition of real estate required for Army construc- 
tion provided the proposed action falls within clearly defined policies of the 
Chief of Engineers. 

(e) Furnish the Assistant Chief of Engineers for Military Construction with 
copies of correspondence to and from the Air Force pertaining to real-estate 
planning reports for Air Force construction and a copy of each directive to the 
field for the acquisition of real estate for Air Force construction. 

(f) Refer to the Deputy Chief of Engineers, for his approval, any action which 
denies the requests and recommendation of field agencies concerning real-estate 
matters such as military leases which do not pertain to military construction 
or civil works. 

(y) Refer to the Deputy Chief of Engineers, for his approval, through the 
appropriate Assistant Chief of Engineers, any real-estate action which 

(1) Would deny the requests and recommendations of field agencies whenever 
the proposed action does not fall within clearly defined policies of the Chief 
of Engineers. 

(2) Pertains to matters which, by virtue of their controversial nature, or of 
their relationship to policy, performance, or public information should, in the 
judgment of the Assistant Chiefs of Engineers, be referred to the Deputy Chief 
of Engineers or to the Chief of Engineers. 

S. D. Srurets, Jr., 
Major General, Chief of Engineers. 


Exuisir 3H 


Tas C.—OPERATIONAL INSTRUCTIONS No. 21 
May 8, 1953. 
To: Assistant Chiefs of Engineers for Civil Works. Real Estate. 
Subject: Real estate. 

1. Reference is made to operational instructions No. 14 and amendment thereto 
which, among other things, charge the Assistant Chief of Engineers for Civil 
Works with preparation of a review of real-estate acquisition policies on reser 
voirs, including use and acquisition of land for recreation and for public access. 
This study should be broadened in cooperation with real estate so as to include 
advice as to legal position regarding acquisition for the purposes of recreation 
and public access, relative especially to condemnation cases. The study should 
also take into account: 

(a) Desirability of economy in land costs. 

(b) Attitudes of States and communities as well as desires and rights of land- 
owners. The attitude of Texas to our acquisition plans should be definitely con- 
firmed. 

(c) Degree of utilization of other agencies, especially States, for recreation 
developments, zoning out undesirable developments, et cetera. 

(d) Consistency with other agencies, i. e., what is or should be national policy. 

(e) Long-term interests of the visiting public. 

(f) Differentiation as to conditions under which greater or less acquisition 
justified at various projects. 

(g) Should certain land be marked for acquisition only if condemnation not 
involved? 

(h) Should severance be used as a basis for block acquisition in cases where 
the owner prefers to retain part of his tract? 

(i) How far should we maintain consistency in reviewing actions initiated in 
the past? 
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Policy study including the above will be submitted by May 25. 

2. Action will be initiated at once to review the status of Benbrook Reservoir 
acquisition with a view to the Richardson case and especially the following: 

(a) What was our justification and authority for changing the location, pool 
elevation, purpose of storage, and acreage to be acquired by this project? 

(b) What steps were taken to clear these changes with the Congress? 

(c) Why, after planning recreation in DPR plan dated December 1950, does 
the Government deny that recreation is involved, in condemning the Richardson 
tract? 

(d@) Why not allow easements or contour taking lines if so much money can 
be saved thereby? How much could be so saved? 

A letter will be forwarded to us by the Secretary of the Army further defining 
these questions. A briefing for the Secretary will be prepared, to be ready by 
May 25. 

S. D. Srureats, Jr., 
Major General, Chief of Engineers. 


(Tab D, A Study of Corps of Engineers Current Policies and Pro- 
cedures as Affecting Landowners and the Public, May 13, 1953, which 
follows exhibit 3H, has not been printed because of its length. It may 
be seen in the subcommittee files.) 


ExHIsttT 31 


TaB E 
May 25, 1953. 
To: General Sturgis. 
From : General Chorpening. 
Subject: Real estate, civil-works projects. 


REFERENCES 


1. Reference is made to operational instructions No. 14 dated April 2, 1953, 
amendment to operational instructions dated April 16, 1953, and operational 
instructions No. 21 dated May 8, 1953, relative to policies of the Corps of En- 
gineers pertaining to real-estate activities. The policies pertaining to acquisition 
of land are discussed in this memorandum. Policies pertaining to the manage- 
ment and disposal of land acquired for civil-works projects will be discussed 
in a later memorandum. Matters pertaining to acquisition of land in the Ben- 
brook Reservoir with particular reference to the Richardson case are being 
submitted by separate memo dated May 25, 1953, subject: Acquisition of Lands 
for the Benbrook Reservoir. 

GENERAL 

2. Policies pertaining to the acquisition, management, and disposal of real 
estate in connection with civil-works activities of the Corps of Engineers have 
been evolved over a period of years in accordance with changing conditions. 
Those policies are considered generally sound, but are in need of general review 
and further refinement in view of the present conditions. Probably the most 
significant development in recent years which makes such a review desirable 
has been the public response to the recreational and other incidental values cre- 
ated by reservoir projects. 

3. Recreational use of reservoir areas under the jurisdiction of the Corps 
of Engineers have been phenomenal amounting to as much as 4,500,000 visitor 
days of use in a year at 1 project alone. Uses of that magnitude were not fore- 
seen. The estimates of attendance by those who were considered experts on 
such matters vary from approximately one-tenth to one-twentieth of actual 
attendance attained in only a few years after the projects were placed in op- 
eration. The result has been a tremendous enhancement in the value of fav- 
orably situated lands around the reservoirs as a result of constructing the 
projects. 

$, Landowners and real-estate operators have become keenly aware of such 
project influence on land values and the taking or holding of favorably situated 
lands around reservoir areas by the Corps of Engineers is being subject to con- 
tinually increasing critical examination. Landowners are making determined 
efforts to retain as much of these lands as possible so that they may obtain the 
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benefits from increased land values. Real-estate operators also have been active 
in exploiting increased land values for private gain. 

5. In general, State and local governmental agencies have been slow to respond 
to potential public values created as an incident to the construction of improve- 
ments for navigation and flood control in developing sound solutions whereby the 
public may realize the values which have been created to the expenditure of public 
funds. Frequently, State and local governmental units have been concerned only 
that the removal of project lands from the local tax rolls would deprive them 
of a source of local taxes and have not appreciated the possibilities of a greater 
sources of local taxes which would result from sound development and manage- 
ment to serve the general public. In many cases where the potential public values 
are recognized, State and local governments participated only to the extent of en- 
couraging the Corps of Engineers to acquire more land and supporting whatever 
agency of the Federal Government which would make the most extensive de- 
velopment for local benefits. 

6. The Congress has recognized the incidental values created at reservoir proj- 
ects. Two important acts pertaining thereto are section 4 of the Flood Control 
Act of 1944 as amended by section 4 of the Flood Control Act of 1946, and the act 
to promote the conservation of wildlife, fish and game, and other purposes as 
amended by Public Law 732, 79th Congress. 

7. All of these developments in recent years have had a tremendous impact 
upon the acquisition, management, and disposal of lands in connection with civil 
works projects. 

ESTABLISHMENT OF PROJECT BOUNDARIES 


8. General: In determining the lands required for a project, the normal plan- 
ning sequence involves the determination of a flowage line based on hydrologic 
operational characteristics; determination of the lands needed for other opera- 
tional requirements such as access, management, mosquito control, drift removal: 
and the establishment of the real-property taking line based on sound real-estate 
practices to include the above requirements. 

9. Flowage requirements: The lands required to permit efficient operation of 
the project in accordance with its authorized purposes are delineated by a guide 
contour. The guide contour is established as the elevation considered necessary 
to permit storage of floodwater to the full height contemplated when the reservoir 
capacity was selected, including necessary allowances for backwater effect plus 
a freeboard ranging generally from 1 to 5 feet above the full pool level to provide 
for temporary surcharge operation, wave action, saturation of embankments, 
bank erosion and similar features. 

10. Operational access: Access to the shores of the reservoir is frequently nec- 
essary in connection with fire protection, mosquito control, drift removal and 
other similar necessary activities in the operation and maintenance of project 
areas. Although the amount of land required for such purposes is usually nomi- 
nal, the availability of operational access can be of very strategic importance. 

11. Public access: Compliance with the provisions of section 4 of the Flood 
Control Act of 1946 that “Ready access to and exit from such water areas along 
the shores of such reservoirs shall be maintained for general public use” requires 
that sufficient land be obtained for maintaining public access. In the past the 
Corps of Engineers has relied upon the block-out policy in obtaining such lands 
as are necessary for public access. Recent experience indicates that such proce- 
dures result in acquiring some lands that are not really required ; moreover, the 
taking of additional lands by this means cannot be supported unless a need can 
be shown. Accordingly, careful studies should be given to the minimum lands 
needed for public access and those should be included as a part of the total needed 
for the project. The public access required by statute includes that necessary to 
permit the water areas of the reservoir to be open to public use generally without 
charge for boating, swimming, bathing, fishing, and other recreational purposes. 
Public access should be provided at a number of sites around the shores of the res- 
ervoir based upon the best estimates which can be obtained of probable public 
use and need for such sites. 

12. Recreation and public use: Other than the requirement discussed under 
public access, the Corps of Engineers does not have general authority for acquisi- 
tion of land solely for recreational purposes. However, where specifically so 
stated in the authorization, or where included as a project purpose in the author- 
izing document, the acquisition of land for public use could be considered to have 
statutory authority. It is generally desirable that recreational potentials and 
other public values created by the construction of reservoir projects be preserved 
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for the benefit of the public and sufficient lands necessary for preservation of 
those values should be obtained wherever practicable. The use of the term “rec- 
reational” in such connection has somewhat undesirable connotations, and areas 
to be acquired for the establishment of camping grounds, club sites, and islands 
and preventories which may be of scenic and recreational interest should be in- 
cluded with lands required for access under the heading, “Public use and access” 
rather than “Recreational.” It is believed that no land should be required specifi- 
cally for the purpose of cottage sites in this connection and that no attempt should 
be made to obtain exclusive possession of all areas of public interest and recrea- 
tional potential, but that only areas reasonably required for such purposes should 
be established above the guide contour. Probably in all cases over 90 percent of 
the periphery above the guide contour can be left to private or State development. 
Circular No. A-47 of the Bureau of the Budget, dated December 31, 1952, con- 
templates the acquisition of limited amounts of land for the protection and 
preservation of recreational values and the above policy is consistent therewith. 

13. Establishment of real property taking line: The real property taking line 
usually includes additional fringe areas above the guide contour in order to block 
out, straighten lines, follow property lines and avoid severance, and include 
isolated areas, all of which is sound real-estate practice, if administered con- 
servatively. The guide contour is a crooked line with many turns and twists. 
The establishment of property boundaries on the guide contour would give rise to 
many problems of surveying, acquisition, and project operation and maintenance. 
Such problems are avoided and costs decreased by establishing the taking line as 
a series of straight lines immediately above and adjacent to the guide contour. 
In some instances where the taking line severs an existing tract, portions of the 
tract not needed for project purposes may be materially reduced in value where 
the remainder is not an economic unit. Where this is the case, it is our general 
policy to acquire the entire tract. This policy has its basis, first, that if the 
severance damage approaches the value of the part not taken, then it is sound 
business practice to acquire title to the severed portion even though it is not 
actually needed. Second, such a policy relieves the owner of the problem of 
disposing of an uneconomical unit and allows him to use the purchase money for 
reinvestment elsewhere. In the acquisition of large areas of land for reservoir 
projects, it is not uncommon to acquire the principal means of access to certain 
lands that are needed for project purposes. It has been our practice in the 
past to aequire those isolated areas rather than to build access roads where 
the cost of providing access exceeds the value of the land. 

14. Severed portions of tracts of land having some value for public nse and 
access have often been included within the taking line. Some of these severed 
portions also may have value to the owners for private exploitation becanse of 
enhancement due to the project and in such cases the owner may contest the right 
of the Government to take the severed land. If the owner is permitted to retain 
the severed portion by waiving severance damage, the owner in effect is accepting 
enhancement as an offset against severance damage and the Government is fore- 
going public benefits. In some such cases, the Corps of Engineers has yielded to 
pressure to permit the landowner to retain the severed portion. In other cases 
the land has been taken for public access. In the future it is proposed to allow 
the owner to retain the severed portion where a savings to the Government can 
be effected, in all cases except those areas definitely required for public use and 
access as outlined above. 

15. The tentative real property taking line is approved by the Chief of En- 
gineers. The division engineer is authorized to make changes in the tentative 
line considering severance, isolation of tracts and other real-estate problems pro- 
vided that such changes will not encroach on areas actually needed for authorized 
project purposes or for public access. 


ESTATE TO BE ACQUIRED IN THE LANDS WITHIN THE PROJECT BOUNDARIES 


16. The general policy of the Department of the Army in the acquisition of 
land for dam and reservoir projects is to acquire the full and unrestricted fee 
title to the lands required for these projects. Any lesser estate, which in effect 
means divided ownership, may involve costly or unanticipated restrictions upon 
future operations of the reservoir for the purpose for which it is built. This 
policy is of particular application in reservoirs involving flood control, potential 
power, or other multipurpose possibilities. There may be exceptions in certain 
instances. For example, a comprehensive flowage easement may be acquired in 
lands which are already subject to flooding from natural causes, or where likeli- 
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hood of intensive private development is very small, especially on tributaries 
of the main stream in the far upper reaches of a reservoir. This presupposes, 
however that substantial savings in land costs may be realized by taking ease- 
ments rather than fee title in these cases. Otherwise, the Federal Government 
by paying substantially the fee value of the land would be deprived of that 
increment in value which normally insures to the benefit of ownership of the 
fee title to the land. Again, where there are known or proven mineral re- 
sources of substantial value in a reservoir area, the acquisition of which would 
entail exorbitant costs, fee title may be taken subject to the reservation of mineral 
rights in the landowners or third parties; provided, of course, that the ex- 
ploitation of such rights will not adversely affect the operation of the project. 


DESIRES OF THE LANDOWNERS 


17. The general attitude of owners of fringe tracts a number of years ago was 
that if part of his land was to be taken, the Government should acquire the 
entire ownership. Under those conditions, a substantial amount of land was 
acquired around the fringe of reservoirs. However, the owners have become 
keenly aware of the enhanced value of favorably situated lands adjacent to 
reservoir areas. Some of the land owners now desire to retain as much of their 
land as possible above the flow line and to retain a controlling interest below 
the flow line, subject to Government’s right to flood the land. More protests have 
been received to acquiring lands above the flow line, however, than to the 
estate being acquired below the flow line. 


ATTITUDE OF THE STATES AND COMMUNITIES 


18. State and local governmental agencies have not in general taken an ac- 
tive part in supporting or protesting the land acquisition of the Corps of Engi- 
neers for civil-works projects. There has been, however, general concern over 
removing lands from local taxation. This argument has not been used so much 
by governmental agencies as it has by others largely in support of their position 
to retain lands for private gain. The tax problem has been directed more to- 
ward obtaining revenue for the local governmental agencies from the use made 
of lands acquired for civil-works projects. In this connection reference is made 
to section 5 of the Flood Control Act of 1946 which provides that 75 percent of 
money received from leasing of lands acquired for flood-control purposes shall 
be returned to the State to be expended for public schools and roads. 

19. In the case of Mount Morris Reservoir in New York, the State acquired 
the lands for the project and conveyed necessary flowage rights to the United 
States. The lands are contiguous to a State park and will be administered by 
the State in connection with the park. This procedure has certain advantages 
but is expensive and should preferably not be used to acquire lands other than 
those for public use and access. 

20. In the case of a reservoir in Ohio, the corps acquired lands needed for the 
reservoir purposes and the State acquired or is acquiring additional lands ad- 
joining the project area for recreational purposes. This is an excellent proce- 
dure. 

21. During a recent meeting in this office, Mr. N. R. Graham, vice chairman, 
Oklahoma Planning and Resources Board, expressed the opinion that it should 
not be necessary for the corps to acquire lands around the shores of a reser- 
voir for recreation, but that the State should acquire such lands at the time the 
corps is acquiring lands for the reservoir. 

22. The Missouri Division of Resources and Development in its report dated 
February 1950 on “Local effects of the Wappapello Reservoir, Wayne County, 
Mo.. with suggestions for lessening undesirable effects of reservoirs,” among 
other things concluded that “Present rental returns paid the country are greater 
than the amount of money this same land would be contributing in taxes if it had 
not been purchased for reservoir purposes. The tax burden was increased, how- 
ever, between the time that the land was taken off the tax rolls and rental re- 
turns started to build up.” Among the recommendations in that report are the 
following: 

“7 Purchase properties seriously isolated or depreciated as a result of the 
reservoir. 

“10. Prepare a preliminary plan for recreation before land acquisition when- 
ever such development is contemplated. Prepare a final plan before establish- 
ment of the taking line for acquisition.” 
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The above recommendations include implication relative to acquiring more 
lands than strictly required for flowage. 

23. The State agencies and municipalities have generally recognized the po- 
tential recreational and other incidental values of reservoir projects. Although 
they have given encouragement for the land acquisition so that areas can be 
made available for recreation use, information available to this office does not 
indicate that they have actively supported acquisition programs of the Corps of 
Engineers in connection with civil-works projects. On the other land, the Na- 
tional Park Service and the Fish and Wildlife Service have recommended fairly 
extensive areas be acquired around reservoir areas for public recreation and for 
fish and wildlife management programs. 

24. Under present procedures, when construction of a reservoir project is near- 
ing completion extensive coordination is undertaken with the State and local 
governmental bodies concerning the planning and development of public-use 
areas and facilities. At that time, the land-acquisition program for the project 
is normally well advanced or nearing completion. In order to facilitate maxi- 
mum coordination with the States and local governmental agencies, they should 
be consulted as early as possible during the planning phase of the real-estate 
program, prior to initiation of the construction work, to obtain their views con- 
cerning the potential future uses of the reservoir area for recreational and other 
public purposes, and the general need or requirements for access from the land 
to the water area. The desirability and feasibility of concurrent acquisition 
of additional lands by such governmental bodies for public use beyond that to be 
acquired by the Corps of Engineers for operation of the project for its author- 
ized functions should be fully explored. In addition, the views of local in- 
terests should be obtained concerning the proposed tentative real property taking 
line for the project with the view of adopting further refinements applicable to 
the local situation that can be accomplished within the framework of existing 
real-estate policies and procedures. Also possibility of participation by State 
and local agencies in public-use development, in accordance with policies outlined 
| Budget Circular A-47, should be explored at this time. It is anticipated 


} 


that such early consultation and discussions with responsible State and local 
officials would dispel much of the early apprehension surrounding the initiation 


of real-estate acquisition for projects and promote general acceptance of the pro- 
posed programs by the local people. 


UTILIZATION OF RESERVOIR AREAS FOR INCIDENTAL PURPOSES BY OTHER AGENCIES 
25. Administration and development programs of other Federal, State, and 
local agencies have not yet caught up with the needs of existing public use of 
reservoir areas. The program as a whole is still new and semipublic agencies 
are only beginning to find means to fulfill their interests in such areas. However, 
the State agencies are taking the lead and others are following. One hundred 
and fifty two long-term grants, covering 410,735 acres of land and water, have been 
made to Federal, State, and local agencies, at 152 project areas, in 34 States. 

26. Many States are maintaining substantial programs for development of 
reservoir areas, made available to them without cost, providing public park and 
recreational facilities for all forms of outdoor recreation, including picnic areas, 
campgrounds, scenic views, hiking and riding facilities, boating and swimming 
facilities, and general services for the health, safety, and convenience of the 
public associated with such activities. 

27. Many areas are developed by local agencies as semipermanent youth and 
other types of organizational camps reaching many segments of the population 
which provide a fully rounded program of outdoor recreation. 

28. Federal and State wildlife agencies have assumed responsibility for 
administration and development of many areas in accordance with the provi- 
sions of Public Law 732, 79th Congress as refuges, public shooting areas, ar- 
boretums, grounds and resources for research and demonstration areas, feeding 
and resting grounds for migratory birds, upland game and fish management, 
and field stations for equipment, personnel and other facilities employed in ad- 
ministration of wildlife resources. 

29. Development of recreational facilities by private interests on private lands 
adjoining reservoir projects is developing concurrently with development of the 
reservoir lands by State and local agencies. Since these marginal improvements 
bring in some undesirable developments, State and local governments are starting 
to turn their attention to zoning laws and regulations as protect the public 
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interest in the recreational resources of reservoirs and their use by the general 
public. However, definite zoning action has only been taken in a few cases to 
date, and probably will not be taken unless widespread abuses occur. 


POLICIES FOLLOWED BY OTHER FEDERAL AGENCIES IN ESTABLISHING RESERVOIR 
PROJECT BOUNDARIES 


30. Bureau of Reclamation: The policy of the Bureau of Reclamation as stated 
in letter to the Chief of Engineers on June 26, 1951, on acquisition for Folsom 
Reservoir is quoted as follows: 

“The Bureau of Reclamation has followed a policy of acquiring land to a 
distance of 300 feet back from the flowline as the minimum area required for 
reservoir protection. Experience has proven that this minimum usually enables 
the Bureau to maintain adequate control over unregulated recreational and other 
interfering uses of the reservoir and shoreline, including pollution of the reservoir 
fro adjacent properties, access for patrol, security, fire prevention, debris 
removal and disposition, prevention of overgrazing by stock which tend to con- 
gregate on the shoreline, and the maintenance of plant cover to prevent erosion. 
In addition, a setback of 300 feet is usually adequate to prevent or avoid claims 
by adjacent property owners for damages alleged to be caused by wave action, 
sloughing of banks into the reservoir, loss of trees resulting from soil wetting, 
and other types of damage. Moreover, the probable enhancement in values of the 
land surrounding the reservoir might substantially increase the claims which may 
be made for such damage. 

“Where circumstances indicate that operation, maintenance, management, or 
security would not be adversely affected, exceptions to the 300-foot setback may 
be made. With respect to tract No. 160, there appears to be no special circum- 
stances which would except it from the general rule set forth above. Nor does 
there appear to be any such circumstances which would prompt deviation from 
the general rule with regard to any other tract. Should any special cases arise, 
mild be handled in the field.” 

31. The application of a policy of acquiring lands 300 feet back from the flow- 
line to Corps of Engineers’ projects in the more thickly settled portions of the 
country, would entail a degree of control of the periphera! lands which could not 
be justified by either operational requirements or public use and access, unless 
the view is adopted that the Federal Government should have as an objective 
the control over all developments adjacent to reservoir waters. Such a view 
does not appear to be implied by statutes pertaining to Corps of Engineers’ 
projects. 

32. Tennessee Valley Authority: Representatives of the Ohio River Division 
and the Nashville District discussed real-estate matters with representatives of 
the Tennessee Valley Authority in December 1952. The following is taken from 
Mr. O’Byrne’s report of that meeting: 

“Its (TVA) policy is that if a project enhances the value of adjacent land it 
may be desirable to acquire sufficient adjacent land to capture this increment 
for the benefit of the public and that overpurchase and ultimate disposal of any 
surplus is the most businesslike and satisfactory procedure. It was interesting 
to note that TVA lays out subdivisions, puts in streets and utilities and sells lots. 
It was obvious that TVA in its real-estate activities had a great degree of author- 
ity and flexibility which is not enjoyed by the Corps of Engineers.” 

33. It is noteworthy that both the TVA and Bureau of Reclamation generally 
acquire in fee lands required for project purposes, as does the Corps of Engineers. 


they could 


LONG-TERM INTERESTS OF THE VISITING PUBLIC 


34. The construction and operation of the reservoir projects frequently crests 
many significant incidental public values which come about through the expendi- 
ture of public funds. Such values include public recreational opportunities and 
enhancement of fish and wildlife. Those values should be preserved for the 
benefit of the public. Private gains through such values and which do not 
conflict with the public interest should not be a consideration, more specifically, 
no attempt should be made to obtain the benefit of land enhancement for the 
Government. Acquisition of a fringe of lands around the shores of a reservoir 
would be an effective means for preventing encroachment and despoilment of the 
scenic and attractive character of a reservoir area and making the values created 
by expenditure of public funds more usable for general public benefit. Part of 
the lands desirable for that purpose are frequently available since lands in the 
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upper elevations may be subject only to infrequent inundation. Additional lands 
would be desirable, however, but any attempt to increase the area of acquisition 
for that reason will be vigorously opposed by landowners. It is believed that 
widespread support to the general proposition would be forthcoming from respon- 
sible governmental agencies, even though they are very hesitant to come forward 
and actively support a specific acquisition program which is currently under at- 
tack by landowners some of which may be very influential. 


RECOM MENDATIONS RELATIVE TO THE TAKING OF LANDS 


35. Establishment of real property taking line: The present procedures for 
establishing the guide contour are basically sound. However, C & R should be 
modified to require more detailed analysis of fringe lands relative to the project 
needs. The present usual procedure of acquiring on tangents should be con- 
tinued rather than on contours or flow lines, however, such tangents should be 
relatively close to the flow line unless required for specific purposes to include 
more land for project purposes, severance, or isolated tracts. The practice of fol- 
lowing ownership boundaries as a convenience, or the blocking out on arbitrary 
land subdivisions, such as 20 acres, should be discontinued, and it will be made 
clear that blocking out is not to be used to obtain lands for purposes other than 
those specified. In general, no lands should be taken from ownership which only 
have a thin strip within a flow line or are affected only on steep banks or at the 
head of ravines and narrow arms of the reservoir. Careful study should be made 
of lands required for access and public use as discussed in paragraphs 11 and 12, 
and fee title will be acquired to certain selected areas, not required for project 
operations, and management, which will be utilized for public use and access 
purposes. Vaguely defined terms should not be used in justifying acquisition for 
fringe areas. The files maintained in the district should definitely define the 
reasons for taking such tract of land to be acquired before acquisition of that 
tract is undertaken. Acquisition justified by severance only should be subject to 
modification during acquisition negotiation as discussed below. 

36. Severance: In establishing the tentative real property taking line, land 
should continue to be included on account of severance. However, where the 
owner desires to retain the severed portion, he should be permitted to do so pro- 
vided he waives severance damage. This should be a publicly announced policy. 

37. Estate to be acquired: The fee title should be acquired to all lands required 
for the project except that favorable consideration will be given to comprehensive 
flowage easements for lands which are already subject to flooding from natural 

auses, or Where economic and social values of private use created over the years 

re unlikely to adversely influence unrestricted operation for project purposes. 

38. Recreational development and reservoir management planning: Recreation- 
al planning and reservoir management beyond that required for clearly defining 
areas needed for public access and project operation should be only general in 
nature prior to acquisition of areas concerned. 

39. Meetings with owners and occupants of affected lands: Immediately after 
the tentative real-property taking line and other basic criteria governing acqui- 
sition have heen established, meetings should be initiated with owners and 
occupants of affected lands to explain general project features, lands to be ac 
quired, schedule for acquisition, and other matters of interest. These meetings 
would be integrated with present procedures for passing pertinent information 
to such people. District engineers should personally represent the Corps of 
Engineers at such meetings. 

10. Coordination with State and local governmental agencies: During the 
planning phase of the acquisition program the views of responsible State and 
local governmental agencies should be obtained on the acquisition insofar as the 
lands involved have significance for public use and access. 

11. Review of present acquisition programs: The acquisition program for all 
projects having substantial lands remaining to be acquired should be rexamined 
to determine whether sufficient justification exists for acquisition of fringe 
tracts and whether modifications should be made in the real-property taking 
line. Such reviews should be the responsibility of the division engineers under 
the general supervision of this office. Determinations should be made of record 
as to the basis for acquisition of all such lands in accordance with policies herein 
outlined. Such determinations, when approved by this Office, will supersede 
definite project studies previously approved. 

CHORPENING. 
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ExuIsiT 3J 
Tas F-1 


CANTEY, HANGER, JOHNSON, SCARBOROUGH & GoocH, 
Fort Worth, Texas, May 12, 19538. 
Re excessive takings for unauthorized purposes by Army engineers— 
Benbrook Reservoir 
Hon. Ropert STEVENS, 
Secretary of the Army of the United States, 
Pentagon Building, Washington, D.C. 

DeAR MR. STEVENS: On the day after our conference, I went to Williamsburg, 
Va., and so came home at weekend, which will explain my delay in acknowledging 
the courtesies shown me. 

It was a pleasure to make your acquaintance, as I had heard many fine things 
about you, both before and after your appointment. 

During the last two administrations, I have avoided going to Washington 
whenever possible and, when forced to go, have returned each time to Texas 
with a sense of deep depression concerning the future of our country under the 
cynical and venal leadership of my once great party. 

It was a great relief on this trip to breathe in an atmosphere in which integrity 


and sincerity of purpose, and, I may add, intelligence, are again fashionable 


I was happy to meet Major General Sturgis and his aide, and I hope that what 
I had to say about the Corps of Army Engineers having exceeded its lawful 
authority gave them no personal offense, and that they will not feel called on 
to attempt to defend at all costs the insupportable action of their predecessors. 

You may recall that at one point in the conference General Sturgis assured 
you that determinative issues were pending in court in the Richardson case for 
resolution by the court. Upon my return, I found that on the day after our con- 
ference the Circuit Court of Appeals for the Fifth Circuit of New Orleans had, 
in effect, affirmed the action of the United States district court at Fort Worth 
against the Government and in favor of the landowner. 

Accordingly, I am enclosing herewith a photostatic copy of that opinion and 
judgment. 

As I attempted to point out at the conference, it was not quite correct to say 
that the judgment in the case mentioned would fully and finally dispose of all 
issues, although it certainly points the way for ultimate disposition and rules 
adversely to the principal contentions heretofore made by the Attorney General 
at the instance of the Corps of Army Engineers. 

It is possible that you may find it of some value for me to sum up the conse- 
quences of this judgment and some of the holdings implicit in the enclosed 
opinion: 








(1) The fifth circuit, by dismissing the appeal and denying mandamus against 
the district judge, has left as effective and valid the action of the trial court 
which abated and suspended the suit of the United States against Richardson to 
condemn this property, and also that part of the lower court’s judgment which 
expressly withdrew its former judicial writs of assistance, viz, for a writ of 
possession and its previous order for a declaration of taking. 

In plainer language, this simply means that the Government finds itself with- 
out any lawful authority to go upon this land, or, for that matter, to inundate 
any of it without a trespass. Actually, it is not our intention, and never has 
been, to make any objection to the taking and inundation of the approximately 
500 acres that lie below what is called the conservation-pool elevation because, 
since August 21, 1950, when this matter first came to our attention, we have been 
trying to give the Government all of it that it could possibly need for flood 
control and conservation for nothing. 

(2) As we pointed out in appellee’s brief to the fifth circuit, when the United 
States at the instance of one of its executive department heads sues a private 
citizen and thus invokes action by the judicial department, it becomes subject 
to the same judicial rules as an ordinary individual. Under such rules, when 
the previous Secretary of the Army, in effect, refused to let himself be cross- 
examined on the point as to whether he had actually exercised any discretion in 
this matter or had left it to some subordinate or had acted arbitrarily and 
eapriciously in trying to take more land and a greater estate than was needed 
for the authorized purposes, a judicial presumption arose that, if the petitioner 
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had produced him, his testimony would have been adverse to petitioner’s case 
and might have disclosed either (@) that he had utterly failed to exercise the 
discretionary power vested exclusively in him by Congress, or (b) that he would 
have been compelled to admit that any determination made by him was arbitrary, 
unreasoned, and not rested on adequate determining principle. 

For his failure to submit to discovery and cross-examination, the trial court 
abated the Government’s suit and withdrew its judicial assistance several 
months before the previous incumbent left the Office of the Secretary of the 
Army. At the time when he left the Office, except for the right to seek review 
before the fifth circuit, the Government’s suit, for all practical purposes, was 
either dead or, at least, permanently paralyzed. 

(3) This brings us to the point that, if this suit is ever to be revived and tried 
and not left in permanent stalemate, it probably becomes your duty as successor 
to the Office of Secretary of the Army to review the matter and reach your own 
conclusion about it, because at some stage in the case it is going to become neces- 
sary for you to swear that there is a bona fide necessity to condemn all this 
nearly 12,000 acres in fee for the strictly limited, authorized purposes as dis- 
tinguished from collateral and subsequent uses for recreation, parks, picnic con- 
cessions, clubhouses, lodges, camp houses, and the like, however socially desirable 
these latter, unauthorized purposes may be. 

When I send you the résumé, which it will take some time to properly prepare 
with appropriate references to photostatic copies of the exhibits, you will find 
that the Corps of Army Engineers has been dodging back and forth on this ques- 
tion of true purpose, and that from time to time there have been offered various 
pretexts as to the necessity for taking so much more land in fee than was repre- 
sented at the time Congress was induced to authorize the project, but the real 
purpose always emerges, having its origin in the concepts of the New Deal of 
general welfare. 

As General Sturgis so candidly admitted at the outset of our conference, it 
has been the policy of the Army engineers for at least the last 14 years to take 
areas in fee surrounding these reservoirs actually for park and recreational 
purposes. 

In the résumé which I shall send you, it will be demonstrated that such ac- 
tion, although resultant from the kindliest motives, is and has been for a long 
ime not only unlawful but contrary to the regulations and, as will be shown 
from the correspondence of the district and division engineers with the office 
of the Chief of Engineers, privately acknowledged by them to have been beyond 
their power and authority. 

(4) You will recall, in the Steel Seizure cases, the Attorney General took 
the position that Executive action could be rested upon some sort of inherent 
power and, consequently, was not the subject of judicial review. This doctrine 
of inherent powers in the executive department, even when claimed by the Chief 
Executive, was rejected by the courts. 

In the same way, in this condemnation case the Attorney General claimed that 
the exercise of the discretion vested in the Secretary of the Army by the Con- 
gress Was not the subject of judicial inquiry and that, consequently, the trial 
court erred in refusing to proceed to trial without the deposition of Secretary 
Pace, because it was argued that nothing we might be able to elicit from him on 
cross-exumination would be material or present any matter for judicial cog- 
nizance. In other words, it was the contention, in substance, of the Attorney 
General that there was no way by which a landowner might be permitted to 
prove unreasonable, arbitrary, or capricious action, or that the officer in whom 
the Congress had exclusively lodged the delegated discretion had not in fact 
exercised it or that the true purpose was to take more land and a greater estate 
therein than was actually needed for the limited, authorized purposes. 

If this argument had been sound and accepted by the fifth circuit, there would 
have been no reason to take the Secretary’s deposition, and, consequently, the 
trial court would have abused its discretion in refusing to proceed to trial in the 
condemnation case without the discovery, and it would have been the duty of 
the fifth circuit to mandamus him to proceed with the trial. 

It is therefore implicit in the recent holding of the fifth circuit that a land- 
owner has the right in a condemnation case to offer all of his objections and 
defenses to the validity of the taking and to develop and bring in the proof 
through the discovery processes which may reveal that the action of the ad- 
ministrative officer was arbitrary and unreasoned or in excess of the delegated 
authority. 
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Indeed, in the case of U. S. v. Catlin, cited by the fifth circuit opinion, it is 
held that to deny the landowner the right to make such defense and secure such 
proof would be to deny him due process under the constitutional guaranties. 

Both as a matter of law and as a matter of commonsense (and as expressly 
recognized in the regulations) it is the duty of the head of the Department 
and of the engineers in making their recommendations to him to take into con- 
sideration economy and consequently the cost of the project to the United States 
by pursuing one course rather than another. It was held even in condemna- 
tions by the TVA under act of Congress which gave that Authority practically 
unk mited discretion in the condemnation of lands (as distinguished from the 
severely limited authority in these reservoir projects) that economics are of the 
utmost importance and that such an authority must not proceed oblivious to 
costs. 

In spite of this, in the data which I will send you it will appear that the 
Army engineers on these reservoir projects and particularly on this Benbrook 
project have proceeded oblivious to costs in the extent of these land acquisitions. 

Also in this promised résumé it will be shown that we have here a situation 
where none of the usual excuses, either legitimate or stock excuses, for taking 
additional land exist, such as “remnants” where small fringe tracts are taken 
to avoid severance damage or “inaccessible” cases, as as TVA v. Welch, above 
referred to, where it was cheaper to buy a tract of land that would be isolated 
than it would be to build a bridge or roads to make it accessible. 

I have hesitated to write at such length, but since the fifth circuit has acted 
in the matter and I am sending you a copy of that opinion and judgment, I was 
afraid that without some explanation you might be very well puzzled as to where 
this leaves the matter. 

We will proceed at once to prepare the résumé and exhibits promised and 
will send them on when finished. 

In the meantime, if there is any phase of these questions that I may further 
explain, I will be glad to do so. Mr. Richardson has directed me to say if you 
wish me to return to Washington at any time, Iam yours to command. 

Yours respectfully, 
GILLIS A. JOHNSON. 


EXHIBIT 3K 


Tas F-2 
JUNE 15, 1955. 
Mr. GILuis A. JOHNSON, 
Cantey, Hanger, Johnson, Scarborough & Gooch, 
Fort Worth, Tez. 

DEAR Mr. JOHNSON: I have gone over your letter of May 12 with great inter 
est and appreciate the fine things you say about the new administration. We 
shall try to be worthy of the confidence which you so kindly express. 

In acknowledging your letter, I note that you are planning to send me a 
résumé, which you indicated it would require some time to prepare. Thus far it 
has apparently not been received, although I presume it will be coming along 
shortly. I will be interested in seeing the various exhibits when they are re- 
ceived. Incidentally, on page 3 of your letter in paragraph 3 I note that there 
is a reference to 12,000 acres. I presume this was a typographical error as my 
information would indicate around 1,200 acres. 

You have raised a very interesting situation with me. I have given it and 
will continue to give it most earnest consideration. When I finally formulate 
an opinion in my own mind regarding the matter, I am naturally anxious that 
it will be on a sound basis. In an effort, therefore, to learn as much about the 
subject as possible, I am tentatively planning to visit the Benbrook Reservoir 
some time during the period July 6 to 11. I would like to go over the ground 
and become as thoroughly familiar with the situation as I can. If it happens that 
you are in Fort Worth at the time, I will naturally look forward to the oppor- 
tunity of seeing you. 

In the meanwhile, with highest personal regards, I am, 

Yours sincerely, 
Rosert T. STEVENS, 
Secretary of the Army. 
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Exuisit 3L 


Tas F-3 
JUNE 9, 1953. 
ENGWD. 
Memorandum for : The Secretary of the Army. 
Subject: Acquisition of S. W. Richardson Land, Benbrook Reservoir project, 

Texas. 

1. Reference is made to recent discussions between you and General Sturgis 
relative to the acquisition of land for the Benbrook Reservoir project with par- 
ticular reference to the acquisition of lands from Mr. 8S. W. Richardson, tract 
B-108. Reference is also made to the letter dated May 12, 1953, to you from 
Mr. Gillis Johnson, attorney for Mr. 8. W. Richardson, which is attached to- 
gether with a draft of reply. 

2. Mr. Johnson has raised many questions which can be reduced to the follow- 
ing basic points: 

(a) Did the Corps of Engineers go beyond the intent of the project authoriza- 
tion in changing the site and increasing storage in the Benbrook Reservoir? 

(b) Island being acquired for park and recreational purposes? 

(c) Is the Corps of Engineers authorized to take in fee all the land it needs 
to flood for operation of a flood-control reservoir? 

3. The location of the dam site used as the basis of the survey report to Con- 
gress is located approximately 3.7 miles downstream from the site at which the 
dain was constructed. Project design studies indicated substantial economies 
in the project in the selection of the present site. The storage capacity of the 
reservoir was increased from 208,850 acre-feet as used in the survey report to 
Congress to 258,630 acre-feet for the project as constructed. Thus the increase 
in storage capacity was 49,780 acre-feet or about 24 percent, of which 42,500 
acre-feet wus an increase in conservation storage necessary to provide a minimum 
flow of 50 cubic feet per second for the Trinity River below the dam as recom- 
mended in the survey report. The area of land to be acquired as indicated in 
the survey report was 6,200 acres whereas approximately 11,900 acres of land 
are being acquired for the project as built. Both of these acreages were based 
upon the maximum water surface design elevation, however, later studies have 
indicated that the estimate of 6,200 acres was too low. The larger part of the 
increase was due to the selection of an ungated spillway for the project as con- 
structed rather than a large gated spillway as contemplated in the survey report. 
This change was considered necessary in the interest of flood protection for the 
city of Fort Worth which is a short distance downstream from the dam. Design 
studies indicated that the concentration of floodwaters from the drainage basin 
above Benbrook would be very short, less than 24 hours, which would be insuffi- 
cient time for forecasting flood flows and planning operations for a gate-con- 
trolled spillway. None of the increase in lands was to provide areas for public 
parks or other recreational purposes. All of these changes were carefully 
studied in the design of the project and are considered properly within the 
authorization of the project by the Congress. 

+. During the design studies for the Benbrook project, consideration was 
given to acquiring lands to a lesser elevation than the maximum design water 
surface elevation 741. In effect, this would have amounted to a calculated 
risk since the Government would be liable for damages from flooding up to 
elevation 741. The landowners remedy could take the form of claims for ad- 
ministrative or legslative relief, a suit against the United States under the 
Tucker Act on the theory of an actual taking of an interest in their land, or ¢ 
suit under the Federal Tort Claims Act for damages. The amount which could 
be recovered would, of course, depend on the extent of the damages resulting 
from the flooding. In this connection it may be noted that, at the time the 
decision was made, studies indicated that approximately 1,500 acres less land 
would be acquired if the taking were based upon a contour elevation of 730 
rather than upon elevation 741 contour. At that time most of the land between 
elevations 730 and 741 was used for grazing purposes and there were very few 
improvements in this zone. Experience at other reservoirs indicated that ex- 
tensive improvements would be,made around the reservoir adjacent to the Govy- 
ernment’s property because of the recreation and other values created by 
construction of the project. Several homes have already been built near the 
taking line since construction of Benbrook, a number of building lots have been 
sold. and 2.950 lots have been platted in 3 subdivisions around the shores of the 
Benbrook Reservoir. The Government's liability for damage to such improve- 
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ments between elevation 730 and 741 firmly justified the decision to take land 
to elevation 741. 

5. Reconsideration of the controlling elevation and establishing a lower ele- 
vation at this time would result in a number of complications. Improvements 
could be placed in areas subject to inundation by the project. Indications are 
that such improvements would be extensive. Complications would result from 
the Government’s releasing land between subdivisions already underway and 
the lake formed by the project. Unless special legislation were enacted, title 
could not be conveyed to former owners, since the land would be disposed of 
under presently established procedures which do not give preference to former 
owners. 

6. The taking of land for the Benbrook Reservoir has been considered only 
on the basis of flood control and conservation storage. The upper boundary of 
the lands being acquired from Mr. 8S. W. Richardson has been modified to exclude 
lands not subject to inundation by operation of the project. It appears, how- 
ever, that a small portion of the land being acquired from Mr. Richardson is not 
subject to inundation by the project, but was included in applying practical real- 
estate techniques. It is believed that the Government could release this partic- 
ular area without affecting project operation. 

7. The taking of the land which I am asking you to affirm to be necessary for 
the project, based on the foregoing considerations, may be supported, also, from 
a legal standpoint, in our opinion. There is no question but that under court 
decisions the purposes for which the Benbrook project was constructed are for 
a public use. Therefore, the taking of land encompassed within the guide contour 
line 741 could not be, in our opinion, subject to successful legal attack. This 
conclusion is supported by court decisions, including the Supreme Court, which 
have established, clearly, that as long as the project is authorized by the Con- 
gress and the use to be made of the land is a public one, the extent of the taking is 
a legislative question and not subject to judicial review. 

S. Mr. Johnson implies in his letter that a flowage easement above the con- 
servation pool is all that the Government could possibly need for flood control. 
That is contrary to my considered judgment based upon experience of the Corps 

f kngineers. Originally, the Corps of Engineers attempted to construct and 
operate flood-control projects on a flowage easement basis. It soon became evident 
that the controlled inundation of such lands brought forth not only a storm of 
protests but in one case even actual armed resistance. The use of land subject 
to flooding so as not to interfere with operation of the project can be assured only 
through obtaining the land in fee. Incidental and collateral uses of the land is 
possible under suitable leases or licenses which provide adequate safeguards for 
operation of the project. Most owners of land cannot afford to give away hun- 
dreds of acres of valuable land, nor should they be asked to; and the willingness of 
an individual to do so for some reason which is not apparent should not be 
determinant of the general policy. In this connection, it is clear that the courts 
would support a decision of the Department to acquire fee title rather than a 
flowage easement 


9. The Corps of Enginers, and General Sturgis personally, have carefully 
reviewed the acquisition of lands for the Benbrook Reservoir with particular 
reference to the land being acquired from Mr. 8S. W. Richardson. This review in- 
diecates that only a small portion of the land being acquired from Mr. Richardson 
ean be omitted, and it is recommended that that small area be eliminated if 
desired by Mr. Richardson. It is recommended also that acquisition of Mr. 
Richardson’s land below elevation 741 be continued and that reply to Mr. John- 
son be made in accordance with the attached draft. 

B. L. ROBINSON, 
Wajor General, Acting Chief of Engineers. 

(Following is the draft of letter referred to in the last paragraph 
of the foregoing memorandum. As received from the Department 
of the Army, it was marked: ‘Not used.”) 

TYPED June 8, 1953. 
Mr. Giiuts A. JOHNSON, 
Cantey, Hanger, Johnson, Scarborough, and Gooch, 
Fort Worth, Tex. 

DEAR Mr. Jonnson: I have gone over your letter of May 12 with considerable 
interest and appreciate the fine things you have to say about the new admin- 
istration. Certainly we shall try to be worthy of the confidence which you so 
kindly express. 
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I have had another conversation with General Sturgis on the subject of 
Mr. Richardson’s land at Benbrook Reservoir, and as a result believe that a 
worthwhile clarification of policy is being achieved. While I cannot accept 
as suggested the rather overwhelming gesture of Mr. Richardson in offering to 
convey several hundred acres of valuable land to the Government without com- 
pensation, I trust that he will find that this letter and other action which has 
been initiated will satisfy his basie objective, which I assume is to obtain a 
clarification of Government policy as regards establishing land requirements. 

I have had a reanalysis made of the location, characteristics and design of 
the Benbrook project to determine whether it conforms to the project authori- 
zation. The change of storage capacity of 24 percent and of site location by 
4 miles are the principal changes from the original plan. Such changes are 
discretionary modifications normal to a project of this type. In this respect I 
cannot agree with the opinions expressed to the effect that the change violated 
or exceeded the authorization for the project. 

On the question you raise as the authority to take for recreation additional 
lands not directly required for project purposes, I am informed that, regardless 
of impressions which may have existed in the past, the Chief of Engineers 
does not support the taking of any of Mr. Richardson's land other than that 
which will be subject to inundation by reason of the reservoir. The reduction 
in area from 1,460 to 1,207 acres was designed to exclude lands not subject 
to flooding. General Sturgis assures me that if, within the taking line, there 
still remain areas not subject to flooding, he is willing to reconsider their inclu- 
sion, totally irrespective of possible recreational uses. There appears to have 
been some misunderstanding, however, relative to the intention of the district 
engineer in preparing plans for recreational development of land to be acquired. 
The Corps of Engineers has clear statutory authority for planning incidental 
recreational uses of land acquired for other project purposes, although policy 
requires priority for actual development by others. The preparation of- such 
plans does not necessarily imply that recreation is the reason for such acquisition. 

On the general question as to whether lands required for flood-control opera- 
tions of reservoir should be acquired by fee or by easement, experience has shown 
that fee acquisition is the only reliably satisfactory method. There are many 
types of landowners involved, and the use of the reservoir must be preserved for 
future generations, becoming more important as the area is increasingly de- 
veloped. Such considerations are of prime importance in the case of Texas, 
where tremendous expansions of population growth and of commercial and in- 
dustrial development must be anticipated in our water-resource planning. 
Experience shows that without fee acquisition it is impracticable to prevent en- 
croachments by substantial developments upon lands required for flood control, 
and to prevent the presence of such developments from later hampering the 
flood control for which the project was designed. Although considerable savings 
might be obtained by acquisition by flowage easements, such savings would be 
very poor economy if during critical flood periods they resulted in hampering 
the full use of the much greater investment in flood-control structures. Acquisi- 
tion of such lands in fee has been a basic policy of the Corps of Engineers for a 
number of years, and I believe that it is sound. I do intend to assure, however, 
that this policy is applied so as not to acquire unnecessary peripheral land 
areas; and I find that General Sturgis is fully in accord with this objective. 

As regards the inferences to be drawn from the recent court decision, I agree 
that it does not furnish a clear-cut answer to the case. Certainly, it is admin- 
istratively unfortunate that the Department of the Army has been unable to 
satisfactorily complete acquisition of the lands essential for this important res- 
ervoir, which will be ready for operation at an early date, and that the court 
should have considered that it did not have before it an adequate showing that 
the Secretary of the Army or his authorized representative established a firm 
basis for the taking. If Mr. Richardson feels that the principles I have outlined 
constitute a basis for solution satisfactory to him, I trust he will get in touch 
with the district engineer without delay in order to avoid the necessity of 
further court action. 

Sincerely yours, 
Rosert T. STEVENS,’ 
Secretary of the Army. 


1 Unsigned. 


95639—57 29 
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Exuhisit 3M 


Tas F-4 
JULY 21, 1953. 
Memorandum for: Secretary of the Army. 
Subject: Possible Referral of Benbrook Dam to Public Works Committees. 

1. As requested by you, I have considered further the question of whether it 
would be desirable to submit the Benbrook Dam project to the Public Works 
Committees for approval of the changes that have been made since authorization. 

2. The River and Harbor Act of March 2, 1945, approved and authorized the 
project for Trinity River and tributaries “in accordance with the reports con- 
tained in House Document No. 403, 77th Congress.” The specific language per- 
mitting modifications is in the report of the Chief of Engineers in House Docu- 
ment 403, 77th Congress, “all generally in accordance with the plans outlined 
in the district engineer’s report as modified herein and with such future modifica- 
tions thereof as in the discretion of the Secretary of War and the Chief of 
Engineers may be advisable.” 

3. (a) The definite project studies revealed that accomplishment of the pur- 
pose of the authorized project would require the following changes: 


Proiect docu- Definite 


Item ment plan project plan 
(1939) (1946) 
Location . ; ‘ i om river mile 11.3 15.0 
Drainage area controlled ist bask x square mile 424 416 
Flood-control storage fhe as acre-feet 178, 247 170, 380 
Conservation storage bs ‘a Osc 30, 000 72, 500) 
Dead storage-.___- ele do 603 15, 750 
Total storage : cae ees 208, 850 258, 630 
Maximum water surface : ‘ elevation above mean sea level 695. 5 741 
Land required_- : 3 : acres 6, 200 12, 200 
Estimated costs: 
Construction wees ; $4, 685, 910 | $8, 943, 900 
Land acquisition ‘ . ~ ’ a i ; 483, 600 1, 615, 687 
Relocations = f aaa fo 35, 992 1, 799, 813 
Total estimated cost ee ee gana digdedades 5, 205, 502 12, 359, 404 


(b) The site was changed from mile 11.3 to 15.0 because the more detailed 
studies in the definite project stage revealed that due to changes required to meet 
hydrologic and engineering data and criteria developed in the meantime, the 
estimated cost at the mile 11.3 would exceed the cost at the mile 15 site by about 
a million dollars. 

(c) It will be noted that the drainage area controlled is practically the same 
for each site and that the flood-control storage is not materially changed. There- 
fore, the major purpose and scope of the project were not changed. The rela- 
tively large change in the amount of conservation storage was due to the fact 
that detailed studies revealed that the desired regulated flow of 50 cubic feet 
per second required storage of 72,500 acre-feet rather than 30,000 acre-feet as 
assumed on the basis of preliminary information available at the time of the 
survey report. Similarly, more complete sedimentation data indicated a need 
for 15,750 acre-feet of dead storage primarily as a silting allowance rather than 
the nominal amount of 603 acre-feet used in the project document. However, 
the overall increase in storage of 24 percent and change in site location by 4 
miles are considered well within the scope of the project authorization. 

(d) Although the selected site (mile 15) would have lower construction costs 
and lower total costs, it involved greater land and relocation costs than the origi- 
nal plan at mile 11.3. Accordingly, acreage of land needed rose from 6,200 to 
12,200. Some of the increased land requirement was due to increase in storage. 
However, a greater part was due to topography and to a decision to use as flow 
line the spillway design flood rather than some lesser flood. 

(e) All of the foregoing changes were necessary to accomplish the intended 
purposes of the authorized project and were accomplished under the authority 
to make “such future modifications thereof as * * * may be advisable.” 
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4. Steps taken to clear changes with Congress : 

(a) When funds were requested for fiscal year 1947 to initiate definite project 
studies for Benbrook, the project document estimate of $5,205,502 was reported 
to Congress. As funds were requested for construction in subsequent years the 
revised estimates deflecting the changes brought about by definite project studies 
and by increases in price levels were reported to Congress each year. 

(b) In addition, the revised estimates were reported in the annual reports of 
the Chief of Engineers which are regularly made available to committees and 
Members of Congress. 

(ec) Further, the Benbrook project was among the 182 Corps of Engineers’ 
projects which were analyzed in detail by the House Appropriations Committee 
in 1950. The committee did not comment on any of the changes in the project. 

5. In this connection it may be of interest to you to know that language 
similar to that involved in this case was interpreted by the Circuit Court of 
Appeals, Seventh Circuit, on June 11, 1932 (Ryan et al. v. Chicago B & Q R. Co. 
(59 Fed. (2d) 187)). In that case the district court had granted an injunction 
restraining the Government from proceeding with the construction of a lock 
and dam in the Mississippi River at Alma, Wis., on the railroad’s contention 
that the Congress had authorized a low dam with a pool level of 665.7 feet above 
mean sea level, while the Department was proceeding to construct a dam with 
a pool level of 670. While the case was pending before the circuit court of 
appeals, Congress passed a special act amending the original authorization for 
the upper Mississippi River project by inserting the words “or such modifica- 
tion thereof as in the discretion of the Chief of Engineers may be advisable.” 
The following is quoted from the decision of the court of appeals: 

“It is contended by appellee, however, that the word ‘modification,’ as used 
in the enactment, does not warrant the substitution of an entirely different dam 
from the one contemplated by plan 1. Of course the word ‘modification’ is a rela- 
tive term, and must be interpreted in relation to the subject matter with which 
itis used. It will be noted that the power to modify relates to the general project 
and is not limited to the dam, for the dam is not mentioned in the enactment. 
If applied to the dam, plan 2 very properly might be considered a substitution 
of plan 1 rather than modification of it; but, when applied to the general project, 
we are convinced that plan 2 is merely a modification in detail of the general 
project, and was so intended by Congress.” The language considered by the 
court was substantially identical to that used in the case of the Trinity River 
project. Both cases involved authorization of a general project comprising 
several dams. It seems clear, therefore, that our action in modifying the 
Benbrook project should not be subject to successful legal attack. 

6. In view of the above information, I recommend that the project not be sub- 
mitted to the Public Works Committees. No committee has raised a question of 
the project and, in fact, the investigative staff of the House Appropriations 
Committee raised no objection after a thorough study. To submit it to the com- 
mittees now would indicate doubt on the part of the Department of the Army. 
The project is completed and there is no possibility of changing at this stage. 

B. L. Rosprnson, 
Major General, Acting Chief of Engineers. 


EXHIBIT 3N 


TaB F-5 
Avueust 13, 1953. 

INGWD. 
Memorandum for: The Secretary of the Army. 
Subject : Real estate policy—Corps of Engineers civil works reservoir project. 

1. In accordance with your instructions, a review of real estate acquisition 
policies at civil works reservoir projects of the Corps of Engineers has been under- 
taken with a view to reducing to a minimum the amount of taking and to secure 
the minimum estate in the land consistent with the authorized purposes for which 
the projects are built. The review has consisted of a detailed analysis of the 
land requirements for each type of project including flood control, multiple-pur- 
pose, navigation, and retarding basins. The criteria have been based upon ab- 
solute essentiality of the land for purposes of construction, maintenance, and 
operation of the project for authorized purposes. 
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2. There follows a listing of each of the purposes for which land is required, 
a statement as to the minimum quantity of land and minimum estate in each case 
required to carry out a very conservative interpretation of the provisions of law. 
Changes from previous policy are indicated. 

(a) Permanent structures such as dams, control structures, roads, powerhouses 
and switchyards, dwellings for caretaking personnel, equipment and material 
storage structures. 

The usefulness to the original owner of land taken for these purposes is de- 
stroyed and the Government has a primary requirement for exclusive use. Full 
fee title for such lands is therefore required. No change in present policy is 
involved. 

(b) Temporary structures and areas used during construction period only or 
used for a limited period of time. 

Generally activities of this sort require exclusive occupancy by the Government 
for a few years only and will not destroy the permanent value of the land, ac- 
cordingly, use under a lease will be preferred. In some cases, however, such as 
use for borrow pits, quarry sites, or other similar activities, the essential value 
of the land may be destroyed and fee title should be taken unless the owner 
desires otherwise and a savings in cost will result to the Government by taking 
a lesser estate. If the owner desires the Government to purchase fee title because 
to do otherwise would be unfair to him, fee title should be taken as necessary to 
prevent hardship. This subparagraph is not a substantial change in present 
policy, but is a clarification. 

(c) Reservoir areas: These are defined as those lands lying below the spillway 
design flood line. 

(1) Lands permanently inundated.—These are considered to be those lands 
below the top of the pool elevation for storing water for navigation, power, water 
supply, irrigation, and other conservation purposes. With the exception of 
mineral rights (see subpar. (4) below), value of land to the owner is destroyed 
and comprehensive easement would be neither desirable nor economical. It is 
felt, also, that the provisions of section 4 of the Flood Control Act of 1946, requir- 
ing public access to water areas of reservoirs indicates that fee title should be 
taken to these lands. No change in present policy to acquire fee. 

(2) Lands subject to frequent inundation.—Lands in this category will be so 
frequently inundated as to destroy their usefulness to the owner except for min- 
eral rights, possible recreational purposes, grazing, and access for livestock to 
water. Frequencies determined from past records of flow are only indicative of 
such damage, however, it is believed that all lands below the computed 5-year 
flood line, and in many cases below the elevation of a somewhat larger flood, 
would be so affected. Existing structures should be removed and construction 
prohibited in this area. This is also the area required for frequent maintenance 
and operation purposes such as debris disposition, mosquito control, etc. As the 
interests of the Government are primary in this area, it is felt that fee title should 
be taken except that in remote areas of the reservoir or where lands had pre- 
viously been subject to frequent inundation lesser estate should be acquired if 
less costs will result. Right of livestock access to water may be reserved to the 
owner except in special cases. The same principles of protecting owners against 
hardship should be followed for those lands as set forth in (b) above. In spe- 
cial cases where no flood-control pool is being provided, sufficient land to provide 
a reasonable freeboard will be acquired. The above limitations on fee taking 
represent a major change in policy. 

(3) Lands subject to infrequent inundation.—These lands are in the area be- 
tween the 5-year and the spillway design floods. The interest of the Government 
requires the prohibition of structures particularly for habitation and use of the 
land for maintenance and operation of the project, together with access for main- 
tenance and operational purposes and road access for public use. Also the Gov- 
ernment is liable for extensive damages in this area from flowage, erosion, strand- 
ing of debris and sediment deposits on the land. Structures should be prohibited 
below the project design flood line since structures in this area of the reservoir 
would serve to defeat the primary purpose of the project and to create rather 
than remove threat of flood damage. In those reservoirs near centers of popula- 
tion which can be expected to be developed rather densely with cottages and other 
structures, such construction should be prohibited below the spillway design flood. 
As a minimum, a comprehensive easement insuring these purposes will be taken 
below the project design flood, or the spillway design flood, as determined above, 
provided there are substantial savings to the Government, less comprehensive 
flowage easements may be acquired in remote areas or for lands already subject 
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to flooding, provided there is a saving to the Government. Fee title should be 
taken as necessary to prevent hardship if desired by the owner. Because of 
severance damages which may result, either the owner may desire, or it may 
be to the financial advantage of the Government to acquire the land in fee in- 
cluding even some lands above the project or spillway design flood line which 
should be done in these cases. This subparagraph constitutes a major and radical 
change from present policy of fee taking. 

(4) Mineral rights.—These rights will not be required in any case where the 
owner objects or where a substantial additional cost would be involved. How- 
ever, such mineral rights will be subordinated to the Government’s right to regu- 
late development of mineral resources in a manner that will not interfere with 
the primary purposes of the project. Where any mineral development would 
interfere with operation of the project, such rights should be acquired. This 
subparagraph is essentially current policy. 

(5) Lands in navigation projects.—In purely navigation projects, easements 
only will be taken. This is a marked change from current policy. 

(6) Lands in dry flood-control reservoirs.—All of the water stored in such 
reservoirs is evacuated as quickly as practicable. Flowage easements only will 
be taken under the principles and with the exceptions enumerated in (3) above. 
This is a radical change from current policy. 

(7) Blocking out.—In securing easements, blocking out above the upper flood 
line will be undertaken only in cases where it is to the financial advantage of 
the Government and is acceptable to the owner. This is a change from previous 
policy which has recently been implemented. 

(d@) Maintenance and operation of the project. These include: 

(1) Frequently used operational areas and access thereto. 
(2) Clearing and disposition of debris. 

(3) Maintenance and repair and restoration. 

(4) Prevention of erosion. 

(5) Public health, malaria, and mosquito control. 

(6) Sanitation. 

It is believed that maintenance and operation can be substantially met by use 
of the land and estate in the land as given above provided the easements ob- 
tained have suitable provisions. However, the operation and maintenance re- 
quirements may make necessary the acquisition of small amounts of additional 
lands either in fee or by easement. A much greater extent of fee taking is in- 
volved in present policy. 

(e) Public access and use. In order to insure proper public use in accordance 
with section 4 of the Flood Control Acts of 1944 and 1946, a reasonable number 
of access roads will be required. These should be acquired by easement for 
rights-of-way unless savings can be effected by acquisition of fee title or the 
owner prefers to sell fee title. The public will require access to the shoreland 
also a sufficient number of public use areas to provide for reasonable future use 
for swimming, boat landings, fishing and picnicking will be required to meet the 
intent of the Flood Control Acts of 1944 and 1946. In general, it is felt that the 
lands acquired as set forth in (c) (2) above, below the 5-year flood, will meet 
the major requirement for these purposes. However, because of the nature of 
the terrain in certain reservoirs or nature of floods, some additional land may 
be required. This policy contemplates a substantial reduction in scope from 
previous policy. 

(f) Except as authorized by existing law, no title to land will be acquired for 
the purposes of preservation of wildlife or forests, restoration or replacement 
of such values destroyed by reservoirs, or for creating additional values of like 
nature, or for recreational purposes, unless specifically authorized by Congress. 
Provision of recreational areas other than as contemplated above is considered 
a responsibility of the States rather than the Federal Government. No change 
in current policy insofar as areas to be acquired; however, the changes in the 
previous paragraphs relative to estate to be acquired represent a substantial 
change insofar as the above uses can be accomplished to a substantial degree 
on lands otherwise required for a project if acquired in fee. 

(g) The principles and criteria outlined above will be made applicable to 
lands already acquired for reservoir projects by disposal of fee title and re- 
serving flowage easements only upon the enactment of legislation by the State 
or States in which the areas are located requesting such action by the Federal 
Government. 

3. Discussion: The policies outlined in paragraph 2 will result in reducing 
the quantity and estate in lands for reservoir projects to the minimum which is 
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believed possible without being imprudent. The results expected under this 
policy relative to costs and the operation of projects for their primary purposes 
cannot be established with certainty because of the lack of statistical data and 
experience in following the new policy. I would like, however, to bring out cer- 
tain implications. 

(a) It is believed that the administrative costs of acquiring lands will be 
substantially increased. This conclusion is based on consideration of additional 
surveys, mapping, and appraisal work required to determine present value of 
lands and damage to lands for different frequencies of flowage, and the proba- 
bility of difficulties in reaching agreement with landowners on amount of flow- 
ing damage. 

(b) It is also believed that management costs will be increased because of 
the interspersion of lands for which easements and fee are acquired and the 
divided ownership on easement lands. Also, enforcement of easement provisions 
will be more difficult. 

(c) The amount of savings in the cost of lands is not known since difficulties 
are expected in obtaining general acceptance of evaluated flowage damages on an 
average as a basis for compensation. Our limited experience in this connection 
indicates that in the majority of cases compensation approximating the full 
fee value will be expected. 

(d) Some additional difficulties may be encountered in future operation and 
maintenance of projects, some of which may result in additional substantial 
costs against the projects. For example, owners who make substantial invest- 
ments in growing crops on lands below the project design flood contour may be 
expected to exert every possible influence on project operations in order to avoid 
such losses. 

(e) Changes in project operation and project functions which are desirable 
because of changing economic conditions and additional reservoirs on the same 
stream as the Nation develops will be difficult and more expensive to accomplish. 

(f) Significant potential public benefits made possible by construction of the 
reservoir with public funds and which could be obtained by acquiring fee title 
instead of flowage easements will be forgone to a substantial degree. 

(yg) Relinquishment by the Federal Government of fee title in substantial areas 
and the retention of only a minimum estate at existing reservoir projects would 
be of material concern to the States and local government agencies where sub- 
stantial public use is being made of the lands for incidental purposes. In order 
that such relinquishment may be fully coordinated with the States concerned, 
paragraph 2 (g) has been suggested. Federal legislation would be required to 
convey fee title to former owners and retain flowage easements. At reservoirs 
where acquisition of lands is incomplete, a change of policy will create inequities 
requiring Federal legislation to correct. Owners of improvements, particularly 
lake side cottages, adjacent to completed reservoirs will be adversely affected 
by disposal of title to others of intervening shore lands between them and the 
conservation pool and may be expected to resist such disposal, 

4. It is recommended that the policies as outlined in paragraph 2 be approved 
as a basis for discussion and coordination with the Department of the Interior 
and the Department of Agriculture with a view of developing a uniform Federal 
policy for acquisition of land in reservoir areas. 

S. D. Srurais, Jr., 
Vajor General, Chief of Engineers. 


Exnutsit 30 


Tas F-6 
SEPTEMBER 21, 1953. 

ENGWD. 
Memorandum for : the Secretary of the Army 
Subject : Acquisition of Sid Richardson property, Benbrook Reservoir area 

1. In accordance with your discussion with General Sturgis, the following 
information is furnished on the acquisition of lands owned by S. W. Richardson 
in the Benbrook Reservoir area. 


2. It was originally proposed to acquire fee title to 1,460 acres, designated as 
tract No. B-108, of the 2,259 acres owned by Mr. Richardson. A condemnation 


proceeding to acquire fee title to the 1,460 acres was instituted in July 1950. 
Subsequent review of the real property taking line for this tract indicated that 
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refining the taking line by a series of short tangents would reduce the acreage 
required to 1,207 acres. In November, the Government filed an amended petition 
in condemnation describing the 1,207 acres. 

5. Under the real-estate policy outlined in the memorandum dated August 13, 
1953, to you from General Sturgis, all of that portion of tract No. B—108 below the 
5-year flood-line elevation 697.1 would be acquired in fee and easements would 
be acquired between elevations 697.1 and 741. The portion of the tract below 
elevation 697.1 amounts to approximately 560 acres of which 522 acres are below 
the conservation pool at elevation 694. There are 597 acres between elevations 
697.1 and 741 to be taken in easement. 

4. In the case of the lands of Mr. Hamilton F. Wallace in tract No. WR-1601 
in the Whitney Reservoir area, an easement only would be acquired on the entire 
tract, including that portion of the tract below the 5-year flood line. 

5. Mr. Gillis A. Johnson is attorney for both Mr. Richardson and Mr. Wallace. 
The significant difference between the two cases is that the Wallace tract is in 
the upstream end of the reservoir area and most of the land below the 5-year 
flood line is subject to flooding under natural conditions, but the Richardson 
tract is located on the main body of the reservoir where none of the lands between 
the 5-year fiood line and the conservation pool are subject to flooding under 
natural conditions. Under the policy outlined in General Sturgis’ memorandum 
of August 13, all of the area below the 5-year flood line would be taken in fee, 
“except that in remote areas of the reservoir or where lands had previously been 
subject to frequent inundation a lesser estate should be acquired if less costs 
will result.” 

B. L. Rosprnson, 
Wajor General, Acting Chief of Engineers. 





Exuisir 38P 


Tas F-7 
OCTOBER 16, 1953. 
601.1 (Benbrook Dam, Tex.) —ENGLP. 
(S. W. Richardson. ) 
Memorandum for: The Secretary of the Army. 
Subject: Draft of letter to Mr. Gillis Johnson concerning acquisition of land of 
S. W. Richardson, Benbrook Reservoir, Texas. 

1. Reference is made to my memorandum dated September 21, 1953, concerning 
the acquisition of S. W. Richardson’s land, Benbrook Reservoir project, as dis- 
tinguished from the acquisition of flowage easement in land of Hamilton F. Wal- 
lace, Whitney Reservoir project, Texas. 

2. The acquisition, by condemnation, of fee title to the land of Mr. Richardson 
is now pending in the Federal district court in the northern district of Texas. The 
Department of Justice has informed this office that it is the desire of that Depart- 
ment to bring the Richardson case on for hearing if it is the desire of the Depart- 
ment of the Army to proceed with the acquisition of fee title to the land included 
in the condemnation proceeding. 

3. With reference to the attached letter for signature, addressed to Mr. Gillis 
Johnson, attorney for Mr. Richardson, the reduction of acreage to be acquired in 
fee simple in the Richardson land and the acquisition of flowage easement is con- 
sistent with the revised acquisition policy which you recently approved. 

B. L. RoBinson, 
Major General, Acting Chief of Engineers. 


OcTOBER 19, 1953. 
Mr. Giiuis A. JOHNSON 
Cantey, Hanger, Johnson, Scarborough & Gooch, Fort Worth, Tez. 


DEAR Mr. JOHNSON: This will acknowledge your letter of October 14 which 
Colonel BeLieu brought promptly to my attention. I was aware that you and 
Mr. Richardson would like to discuss with me the matter of Mr. Richardson’s land 
before a final policy determination was made. While, in many ways, I would 
have liked to comply with the suggestion, I felt in all the circumstances that I 
should proceed to a determination of policy without further consideration of illus- 
trative individual cases and without further delay. 

I think you are aware that Secretary McKay and I have studied the whole 
problem of real-estate acquisition by our two departments. We have gotten the 
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departments together on a single policy, which was made public last Monday, 
October 12. In case you may not have seen the release, I am taking the liberty of 
enclosing a copy herewith. I personally think it is a big step forward for the 
Corps of Engineers and the Bureau of Reclamation to have worked out a new 
policy which both agencies will use from now on. 

Upon application of the policy to the taking of the Richardson land, it has been 
determined necessary to acquire fee title to approximately 560 acres lying below 
contour elevation 697.1. Of this 560 acres, there are 522 acres within the con- 
servation pool at elevation of 694. The remaining 38 acres is that land along the 
shore of the conservation pool which is subject to inundation at least once in 
each 5 years on the average. A flowage easement will be adequate in the remain- 
ing 597 acres of land lying between elevations 697.1 and 741.0. To operate the 
project for flood control, it will at times be necessary to store floodwaters in 
the easement area provided. Consequently, it is necessary that structures for 
human habitation be prohibited in the easement area. It is not proposed to ac- 
quire any interest in the land above contour elevation 741. Since the land bor- 
dering the conservation pool is extensive, it will be necessary that the Government 
acquire a right-of-way for road purposes across the easement area in order to 
perform necessary operation and maintenance activities in the fee area. This 
right-of-way, I am sure, can be one that will be mutually agreeable. 

It is very gratifying to me that the new policy reduces the amount of land re- 
quired from Mr. Richardson to 560 acres from the 1,460 acres originally recom- 
mended. In my opinion, the 560 acres, computed on the criteria of the new policy, 
will serve the needs of the Government and at the same time permit Mr. Richard- 
son to retain control of 900 acres originally proposed for condemnation. 

I sincerely hope that you and Mr. Richardson will feel that I have made not only 
a conscientious but also a wise determination of policy in regard to real-estate 
acquisition. If so, I hope that the Richardson litigation may now be settled. I 
have no fear that the landowner’s title and rights will be described so clearly that 
they will not be subject to some other interpretation in the future by the Corps 
of Engineers. I will welcome your reaction to this letter and the policy enclosed 
herewith. 

With highest personal regards, I am, 

Yours sincerely, 
Rosert T. STEVENS, 
Secretary of the Army. 


ExHIBIT 3Q 
Tas F-8 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 
Washington, November 30, 1953. 
601.1 Benbrook D/R Proj. 
ENGLO. 
Memorandum for the Secretary of the Army. 
Subject: Sid Richardson case, Benbrook Dam and Reservoir project. 

1. Reference is made to the acquisition of the Sid Richardson land located 
within the area of the Benbrook Dam and Reservoir project. 

2. Following receipt of your letter dated October 19, 1953, to Mr. Gillis John- 
son, attorney for Mr. Richardson, he and Mr. Richardson conferred with the dis- 
trict engineer at Fort Worth and indicated that Mr. Richardson would settle this 
case on the basis of your letter to him, subject to certain conditions, set forth 
below. 

3. In your letter to Mr. Johnson, he was informed that it was necessary to 
acquire fee title to all land lying below contour elevation 697.1 and that a flow- 
age easement would be adequate over the remaining land within the project 
lying between elevations 697.1 and 741. The land located below elevation 697.1, 
which your letter contemplates will be acquired in fee, comprises the permanent 
pool, plus the land above the permanent pool which will be flooded at least once 
each 5 years on the average. In accordance with our general policy, Mr. Johnson 
was informed, also, that structures for human habitation would be prohibited 
in the easement areas. The acquisition of the Richardson land, as contemplated 
in your letter, is consistent with the revised acquisition policy for civil works 
projects which you approved recently. 
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4. As indicated, the district engineer at Fort Worth met with Mr. Richardson 
and Mr. Johnson on November 2, at their request. As a result at this meeting, 
the district engineer has informed me that it appears that Mr. Richardson is will- 
ing to settle the case in accordance with the contents of your letter to him, 
provided : 

(a) The Government will agree that the general public will be prohibited 
from going on the land which will be in Government ownership, between 
elevation 694 and 697.1 (the 5-year flood area) ; 

(b) The Government permit Mr. Richardson to construct habitable struc- 
tures above the 724 elevation, which is wholly in the easement area ; 

(c) In return for these concessions, Mr. Richardson offers to convey title 
to the Government to approximately 52 acres of land comprising the penin- 
sula at the northerly boundary of his land. 

5. In connection with Mr. Richardson’s proposal that the Government agree 
that the general public will be prohibited from going on the land, between ele- 
vation 694 and 697.1, I do not feel that such a concession to Mr. Richardson can 
be supported. The 1946 Flood Control Act provides that water areas of reser- 
voirs shall be open to the public, generally, without charge, for boating, swim- 
ming, bathing, fishing, and other recreational purposes, and ready access to and 
exit from such water areas along the shores of such reservoirs shall be main- 
tained for general public use. In view of this, it is my firm opinion that to per- 
mit Mr. Richardson, as part of the acquisition transaction, to have the exclusive 
use of this water area is contrary to the intent of Congress. 

6. Likewise, with respect to Mr. Richardson’s proposal that he be permitted to 
construct habitable structures above elevation 724, I cannot recommend approval 
thereof. As indicated in your letter to Mr. Johnson, dated October 19, to operate 
the project for flood-control purposes, it will, at times, be necessary to store 
floodwaters in the easement area. To permit habitable structures in the ease- 
ment area would be contrary to a basic policy in that the operation of the project 
would be restricted and could, in certain instances, place the responsibility on 
the Department in subjecting people to physical harm. 

7. The 52 acres which Mr. Richardson would convey to the United States in 
return for the privileges he requests are not required for project purposes. 

8. Aside from the foregoing, to extend to Mr. Richardson the concessions he 
desires would put the Department of the Army in the position of having to ex- 
tend similar privileges to other landowners, not only in the Benbrook project, but 
in projects in the vicinity of the Benbrook project and in others throughout the 
country. With respect to this point, it is my understanding that former land- 
owners in the Benbrook project, as well as landowners in dam and reservoir 
projects nearby, are awaiting final decision in the Richardson case with the 
view in mind that any concessions extended to Mr. Richardson will, of necessity, 
likewise apply to them. Also, it is my understanding that the press is awaiting 
the outcome of the final solution to the Richardson case and, undoubtedly, is pre- 
pared to comment upon any concessions extended to Mr. Richardson which 
vary from concessions extended to other landowners. 

9. Unless you desire otherwise, it is proposed to inform Mr. Johnson in ac- 
cordance with the foregoing views. 

S. D. Sturets, Jr., 
Major General, Chief of Engineers. 


ExHIsIt 3R 


Tas G 
AveustT 18, 1954. 
ENGGD. 
Memorandum for the Secretary of the Army. 
Subject : Joint land-acquisition policy; civil-works projects. 

1. In meetings with Budget Director Hughes on July 21 and July 22, Maj. Gen. 
B. L. Robinson was informed that the President desired to be briefed on land- 
acquisition policies of the major governmental agencies who have landholdings, 
and that he was particularly interested in existing land-acquisition policies which 
have the effect of reducing the amount of privately owned land acquired for 
Government use. Mr. Hughes stated that the briefing would be limited to civil 
land-acquisition policies only. 
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2. On July 23, General Robinson attended a meeting with the President. 
Others present were Mr. Hughes, Deputy Secretary Anderson, Under Secretary 
Tudor of the Department of Interior, and Assistant Secretary Coke of the De- 
partment of Agriculture. At the meeting General Robinson was called upon 
to explain the Army’s land-acquisition policies. You will recall that, prior to 
the adoption of the new joint Army-Interior policy last fall for civil-works 
projects, the Army acquired title to all lands required for permanent structures 
and for the reservoir areas, including that land located above the permanent 
pool of the project. This policy (copy attached) was explained at the meeting. 
General Robinson pointed out that the new policy reduced the amount of land 
acquired by taking fee title (a) to only those areas required for permanent 
structures: land to be inundated by the storage of water for navigation, power, 
water supply, irrigation, and other conservation purposes; lands adjacent to 
the conservation pool which are within 300 feet, from the edge of that pool or 
which would be flooded at least once in 5 years, and lands required to provide 
limited access to the reservoir for the public, or for operation and maintenance 
of the project as required by law, and (0b) acquiring a flowage-easement estate 
only in that portion of the reservoir area located. between the 5-year flood line 
and the upper flood line. It was pointed out that the flowage-easement estate 
permits the owner to continue his normal operations except that no structures for 
human habitation are permitted in this area; also that right of access for water- 
ing of cattle, maintenance of pipelines, etc., was permitted from the easement 
area down to the water's edge. 

3. Secretary Anderson explained to the President his views on the policy, 
and discussed two objections which he has to such policy. One objection is 
that he does not agree that the Government should acquire exclusive title to 
the entire shoreline of the so-called permanent pool. Also, Secretary Anderson 
feels that the prohibition of buildings for human habitation within the easement 
areas is too restrictive in that we prohibit construction of such buildings at too 
high an elevation. At the conclusion of the meeting, the President directed 
that the Department of the Interior and Army restudy the joint Interior-Army 
policy with a view to making provision for retention by landowners of a portion 
of the waterfrontage on reservoirs and, also, restudy our policy concerning human 
habitation in the reservoir area with the view of determining the proper elevation 
below which structures for human habitation would be prohibited. It was 
agreed that the Corps of Engineers would initiate a restudy in accordance with 
the foregoing, coordinating the matter with you and Secretary Anderson, and 
with the Department of Interior. The changes in the policy which are agreed 
upon would then be presented to Mr. Hughes for approval. 

4. To accomplish the directive of the President, it is proposed that the fol- 
lowing exceptions be made in the application of the existing Interior-Army 
policy to any particular reservoir where so desired, and expressly indicated, by 
the particular State in which a project is located: 

(a) In lien of acquiring fee title to land in the conservation pool as defined 
in section 1—b of the joint land-acquisition policy between Interior and the Army, 
and land above the conservation pool as described in section 1—-e of the joint 
land-acquisition policy between Interior and the Army, fee title will be ac- 
quired up to that level of the pool which is expected to be maintained regularly 
as a minimum (i. e., dead-storage level) and flowage easements will be acquired 
above that level; however, where a tract of land lies partly above and partly be- 
low the surface of the dead-storage pool, a flowage-easement estate may be ac- 
quired over the whole of the tract. In any case, unrestricted public use of the 
water surface at any time is reserved. Fee title will be acquired for public- 
access requirements or other public purposes, including fish and wildlife, conser- 
vation, and recreation, in accordance with applicable laws or for operational 
and maintenance purposes of the project. 

(b) Buildings for human occupancy will be permitted on lands over which 
easements are acquired above the project design flood. (This has the effect 
of eliminating exceptions for higher elevations, such as Benbrook). 

5. The above changes will permit control by the owners, generally, of the 
shoreline of the reservoir. They would also permit the landowner to construct 
buildings for human occupancy on a part of his land where risk of flooding 
would not unduly interfere with operation of the reservoir for its primary 
purposes. 

6. In view of the concern of the States in the acquisition of lands for reser- 
voir projects from the standpoint of public benefits, including recreation and 
fish and wildlife, it is recommended that the application of the proposed excep- 
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tions to the existing Interior-Army policy, as set forth in paragraph 4 above, 
to a particular reservoir project be determined by the expressed desire of the 
individual State. 
S. D. Sturets, Jr., 
Major General, United States Army, Chief of Engineers. 


EXHIBIT 38S 


Tas H 
APRIL 21, 1955. 
Memorandum for: Hon. George H. Roderick, Assistant Secretary of the Army 
(CMA). 
Subject: Real-estate policy. 


1. As a result of discussions at Secretarial levels there emanated a request for 
a revision in the joint land-acquisition policy adopted in October 1953 by the 
Departments of the Interior, the Army, and Agriculture, and formally publishe1 
in the Federal Register. A proposed revised policy prepared in this Office and not 
coordinated with other agencies was forwarded by you to the Deputy Secretary of 
Defense on November 23, 1954. This proposed revision was reviewed by Mr. 
Davis and Mr. Tudor, of the Department of the Interior, and Secretary Anderson 
on January 27, 1955, with the result that certain revisions to the draft as sub- 
mitted by this Office were prepared and returned to this Office without comment. 
This revised statement of January 27, 1955, comprises the last instruction or last 
indication of the desires of Mr. Anderson with respect to a revised policy. This 
memorandum hereinafter will discuss the differences between that statement and 
joint policy as adopted in October 1953. 

2. The two policy statements referred to above differ primarily in the follow- 
ing respects : 

(a) Level of fee acquisition —The October 1953 policy provides that reservoir 
lands will be acquired in fee to the elevation of a flood having a frequency of oc- 
currence of once every 5 years or 300 feet horizontally from the edge of the 
conservation pool. The revised draft provides, generally, for acquisition in fee 
only to the dead-storage level, further defined as being the land lying below the 
conservation outlets. 

There are 2 principal questions involved in determining whether land should 
be acquired to the dead-storage level or to some higher level, such as the 5-year 
frequency level; viz, the question of legal access to the pool at all times and the 
right of exclusion of others from this access, and the general usefulness of land 
which is frequently inundated. With respect to the first of these questions, as 
will be noted below, there is a legal responsibility to provide ready access to and 
exit from water areas along the shores of reservoirs for the use of the general 
public without charge. This condition can only be met through Federal owner 
ship of the land immediately adjacent to the normal pool level. Acquisition to 
the level of the 5-year frequency (or 300 feet horizontally from the edge of the 
conservation pool) is considered to meet this requirement. It has been objected to 
by some private interests on the grounds that adjacent ownership should have 
the right of exclusive access to the waters adjacent to their property. This prin- 
ciple is considered directly contrary to law. Recreational opportunities resulting 
from Federal expenditures should be available for the general public which has 
supported the construction of the project. This concept does not preclude use 
of intervening lands by the adjacent owner, but does preclude his exclusive use. 
For example, the October 1953 policy does provide that rights of livestock access 
to water may normally be reserved to the owner. 

Lands lying between the 5-year flood level and the dead-storage pool are subject 
to frequent and sometimes prolonged inundation. Normally, it is a very narrow 
band of land, sometimes only a few feet wide. Therefore, its use for any other 
purpose than control of access to or egress from the water surface is of little value. 

(b) Level of easement taking.—The revised draft provides that easements will 
be acquired between the fee taking and the project-design flood plus a reasonable 
freeboard. This same limitation is included in the October 1953 policy which 
provides in addition, however, that under certain extenuating circumstances the 
upper limit of easements would be extended to the spillway design flood level. 
The number of cases in which this latter condition would be applied is so limited 
that this difference between the two policy statements is considered inconse- 
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quential. The only purpose of retaining the provision is to permit limited 
tlexibility under unusual conditions. 

(c) Buildings for human habitation—The October 1953 policy provides that 
no buildings for human habitation will be permitted within the easement area. 
The proposed revision provides that no buildings for human habitation will be 
permitted whose first-floor elevation is lower than the spillway crest plus the 
backwater profile of the full flood. 

Considering the comments of paragraph (0) above, the principal difference in 
the two policy statements is that the existing policy provides for a reasonable 
freeboard, usually from 3 to 5 feet higher than that proposed in the revised 
draft, below which buildings for human habitation will not be permitted. This 
freeboard is justified on the basis that when the controlled pool level reaches 
the static full pool some allowance should be added for wave action, raising of 
the water level, and inaccuracies in established elevations. For these reasons, 
the existing policy is considered justified. In those cases where, for most unusual 
reasons, the upper level of easement is established at a higher elevation than a 
static full pool plus a reasonable freeboard, the lower limit of buildings for 
human habitation would be limited to the latter elevation administratively. In 
addition, because of the small difference in elevation concerned, this office has on 
occasion in the past and will on occasion in the future administratively determine 
that buildings for human habitation would be permitted down to the static full 
pool level (equivalent to project design flood or spillway crest) where the extent 
ot development and the danger to the occupants is not great. 

Whereas the October 1953 policy prohibits all structures in the easement area 
unless exceptions are granted, the revised draft would permit certain building 
under specified conditions. Experience has demonstrated the necessity for posi- 
tive control of all buildings constructed in areas subject to inundation. 

(d) Application of policy.—In the application of the policy the revised draft 
provides that any tract on which title has not been acquired or on which final 
judgment in condemnation has not been entered will be subject to review under 
the terms of the policy. Under the existing October 1953 policy, a selection of 
projects has been made to which that policy would be applied, the determination 
having been made on the basis of the degree of completion of the entire acquisi- 
tion program at that project. 

It is not considered desirable to make the provisions of this policy generally 
retroactive to projects on which the land-acquisition program has progressed 
to the point where application of the policy would be unreasonable or to the dis- 
tinct disadvantage of the United States or to the general public. To do so intro- 
duces problems of inconsistencies between adjacent owners which cannot be 
amicably reconciled, would have serious repercussions from State and other publie 
agencies whose land-use plans are far advanced based on the existing policy, and 
might reverse a pattern of development which in many cases may be so far ad- 
vanced that the business interests concerned would suffer severe economic set- 
backs. This latter condition would result, in many cases, in economic losses and 
changes in private development which are considered contrary to administration 
policy. 

(e) Publie access and use.—The revised draft provides that reasonable access 
will be provided by acquisition in fee of lands required for limited parks and 
parking areas as approved by the Secretary of the Interior and the Bureau of 
the Budget. Under the terms of the existing October 1953 policy, lands are 
acquired which are needed to provide for ready access in accordance with appli- 
cable laws. The only essential difference in this instance is the requirement 
for approval by the Department of the Interior and the Bureau of the Budget. 

Public-access areas, under the existing policy, are kept to a minimum required 
to serve the purpose and are so coordinated as to be provided through the 
medium, insofar as possible, of lands which are largely occluded on peninsulas 
or which are the result of the normal “blacking out” process or acquisition in 
lieu of severance. Consequently, the only import of the revised draft is to require 
approval of the Secretary of the Interior and the Bureau of the Budget of all 
such areas not comprising access roads. 

These revisions are objectionable to the corps for the following reasons: 

(1) Existing law requires that the water areas of all reservoirs shall be open 
to public use generally, without charge, for boating, swimming, bathing, fishing, 
and other recreational purposes and ready access to and exit from such water 
areas along the shores of such reservoirs shall be maintained for general public 
use, when such use is determined by the Secretary of the Army not to be con- 
trary to the public interest. This provision requires the acquisition of reason- 
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able areas of land for the establishment of parking areas, comfort stations, 
boating facilities, beach facilities, and other necessary facilities. 

(2) Approval of access areas and facilities by the Secretary of the Interior 
at projects to be constructed and operated by the Corps of Engineers is not only 
an unnecessary administrative imposition, but would grant a veto power to the 
Secretary of the Interior over the authority vested by law in the Secretary of 
the Army. 

(3) Inasmuch as the Corps of Engineers follows the principles established by 
the Bureau of the Budget in planning and providing public access, and inasmuch 
as the Bureau of the Budget exercises a measure of control through review of 
appropriation requests, approval by the Bureau of the Budget is also unnecessary. 
Furthermore, it would be a serious impediment to the real-estate acquisition 
program which is progressively adjusted to a tentative master plan as acquisi- 
tion negotiations disclose areas of owner agreement or disagreement. A pre- 
viously firmly established plan would preclude this flexibility and increase local 
acquisition problems. 

(f) Mineral rights.—The policy of October 1953 provides that mineral, oil, 
and gas rights will not be acquired where the owner objects or where a substan- 
tial additional cost would be involved. The revised draft provides that mineral, 
oil, and gas rights will generally not be acquired. In practice the application 
of the existing policy has conformed substantially with the revised draft. 

8. Section 4 of Public Law 526, approved July 24, 1946, and quoted in full 
in enclosure hereto states in part: 

“The water areas of all such reservoirs shall be open to public use generally, 
without charge, for boating, swimming, bathing, fishing, and other recreational 
purposes, and ready access to and exit from such water areas along the shores 
of such reservoirs shall be maintained for general public use * * * .” 

It is my interpretation that these legal provisions require Federal ownership 
in fee of lands immediately surrounding the normal pool elevation and the pro- 
vision of access areas in the sense of roads leading to the shore and minimum 
parking, unloading and general use areas immediately adjacent to the normal 
pool elevation and access and egress along the shores. These provisions of law, 
under this interpretation, are controlling with respect to the level of fee acquisi- 
tion and public access as discussed above. It is urged therefore that these 
provisions of the existing policy should be revised only by appropriate congres- 
sional action. 

4. The operation of reservoir projects so as to carry out economically and 
efficiently the purposes for which they were authorized and constructed is seriously 
affected by policies adopted for land acquisition. Real estate policies in this field 
must be uniform and uniformly applied throughout the country; otherwise, 
legally and physically, the situation would soon become chaotie as different 
localities become able to cite varying applications of policy in different parts 
of the Nation to their particular advantage. The policy should clearly preserve 
basic reservoir purposes as determined by the Congress and should not leave to 
administrative determination matters which might cause serious encroachment 
upon or even nullification of those purposes. I do not base this view on mere 
apprehension but rather upon the long, integrated experience in numerous and 
diversified projects of the Corps of Engineers under varying conditions and over 
many years. For example, encroachment on our easements for the New Madrid 
Floodway is now so serious as to question whether it can be used in an emergency 
even though clearly a legal right of the United States. This poses a momentous 
question as to handling of the Mississippi River project flood. Similarly, in the 
field of private hydropower, pressure by customers on utility companies is becom- 
ing so severe as to reservoir regulation for other than optimum power use, that 
the future development of hydropower by private enterprise is seen as definitely 
limited. I, therefore, feel that the greatest caution must be exercised in formu- 
lating real estate policies in the field of reservoir projects so as to secure uni- 
formity, to provide definite guidance rather than broad administrative latitude 
to operating agencies, and to protect and insure to the interest of the United 
States, the full and unhampered purposes of reservoirs it constructs throughout 
their economic life. I cannot emphasize too strongly my apprehension over 
recent policy development in this field. The elimination of Government fee 
holdings in lands above the dead storage pool and any increased liberality with 
regard to structures in the reservoir area, which are proposed, would permit 
serious encroachment upon our ability to accomplish project purposes. The 
retention of private property rights and the erection of privately owned structures 
on lands which are planned to be intermittently or periodically flooded would 
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invite a conflict of interests and resultant pressures to alter planned operational 
procedures. I believe that the currently approved jvint policy of the Depart- 
ment of Interior and the Department of the Army is basically sound and recom- 
mend that it be retained in substantially its present form to insure that the 
benefits contemplated at the time of project authorization may be realized. 


S. D. Sturets, Jr., 
Vajor General, United States Army, Chief of Engineers. 


ExuHtstir 4 


WaAR DEPARTMENT OFFICE OF THE CHIEF OF ENGINEERS, 


Washington, February 23, 1939. 
6500—Misc. Civil Nov. 5, 1939 


CIRCULAR LETTER 


To: Division and district engineers. 
Subject: Acquisition of lands, easements and rights-of-way 


for flood-control 
reservoirs. 


The following policies relating to the acquisition of lands, easements, and 
rights-of-way for flood-control dams and reservoirs are announced for the infor- 
mation and guidance of district and division engineers : 

1. Dam site—The dam site will be acquired in fee without qualification or 
restriction as to the purpose therefor. It shall include sufficient land for the 
dam, spillway, and appurtenant structures, and for the adequate maintenance 
and operation of the dam. 

If it is found that the acquisition of an unrestricted fee title will involve 
subordination of rights which will be costly to eliminate, and which in the 
opinion of the division and district engineers will not interfere with the use of 
the dam site. the facts should be reported to this Office for determination whether 
these rights should be eliminated. 

2 Construction areas and entrance to dam site.—Areas contiguous to or in 
the vicinity of the dam site which are needed for construction purposes only 
should not, in general, be acquired in fee. Consideration should be given to leas- 
ing these areas for the period of construction. If the dam site cannot be reached 
by means of a public road, a perpetual right-of-way easement should be acquired 
to the dam site. 

3. Reservoir area.—The general policy of the Department is to acquire fee title 
to reservoir areas, and while such title must be without restriction or limitation 
as to the purpose for which the land may be used by the United States, considera- 
tion will be given to acceptance of title subject to rights or servitudes which do 
not conflict with the use of the land for reservoir purposes. If the acquisition of 
fee title will result in a great increase in cost to the United States or if for other 
reasons it appears to the best interests of the United States to acquire a flowage 
easement in lieu of a fee title, either in a specific tract or in the reservoir area as a 
whole, the case should be submitted to this Office for decision. 





nal 
irt- 
ym- 
the 


‘rol 


und 
Lor- 


or 
the 
nce 


ive 
the 
» of 
her 


r in 
mily 
eas- 
‘hed 
ired 


title 
tion 
era- 
n do 
n of 
ther 
vage 
asa 


ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 453 


In case the acquisition of a flowage easement is authorized, such easement 
should be without any limitations or restrictions whatever on the purpose for 
which the water is stored and should cover the right to overflow permanently or 
intermittently, as may be necessary as a result of the construction, maintenance 
and operation of the dam and reservoir, together with the right to go upon the 
lands involved from time to time as occasion may require and remove therefrom 
natural or artificial structures or obstructions which in the opinion of the repre- 
sentative of the United States in charge may be detrimental to the operation and 
maintenance of the dam and reservoir, reserving, however, to the grantor and his 
assigns all such rights and privileges as may be used and enjoyed without interfer- 
ing with or abridging the rights and easements conveyed to the United States. 

4. Taking line.—The taking line for the reservoir area shall be determined from 
a study of probable flood frequencies and elevations above spillway crest and a 
consideration of corresponding backwater curves. Taking lines should be recom- 
mended to the Department for approval in the case of each reservoir. If the esti- 
mated frequency of flow over the spillway is once in 50 to 100 years the acquisi- 
tion to spillway crest should be sufficient. If the operation of the spillway will 
be more frequent than once in 50 years the acquisition may be extended to a higher 
level. If the surrounding lands are of low value, and if a variation of a few 
feet in the taking line will not materially increase the acreage of lands to be ac- 
quired and the cost to the United States, there is no need for great refinement 
in the method of determination of the elevation of the taking line. 

When fee simple title is being acquired, the actual taking line may, of course, 
be an irregular line following tract boundaries in many cases. 

5. Clearing.—The present clearing of trees and underbrush will be confined 
to the limits of conservation pools and a few feet above their levels and to areas 
where the frequency of overflow is known to be sufficient to kill such growth. 

6. Cooperation of local and State agencies.—The Department should not seek 
the cooperation of local or State agencies in the acquisition of lands for these 
projects. If a State or other local agency desires to acquire these lands for the 
United States, the district engineer should make clear the following points: 

(a) That the Department will determine what lands and easements are neces- 
sary to the project. 

(b) That reimbursement cannot be made until the Attorney General of the 
United States has approved the title and that the evidence of title sufficient to 
meet the requirements of the Attorney General must be furnished. 

(c) That reimbursement shall be limited to expenditures of the local agency 
only to the extent deemed reasonable by the Secretary of War and the Chief of 
Engineers. Reimbursement for the amounts paid to landowners can be assured 
by making joint or independent appraisals by the local or State agencies and the 
United States, and by obtaining approval by the Secretary of War of the offers 
made to said agency. There can be no assurance in advance of the percentage 
or the amount of the overhead expenditures incident to acquisition which will be 
deemed reasonable. 

(d) That the laws under which the State or local agency propose to operate 
must be adequate and sufficiently broad to enable the agency to acquire possession 
of lands promptly upon receipt of a request from the district engineer, and must 
authorize the conveyance to the United States without qualification and for any 

ose. 
purpose M. C. TYLER, 
Brigadier General, Acting Chief of Engineers. 
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ExHIsitT 5A 
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EXHIBIT 6 
JUNE 10, 1957. 
Hon. WiLiiaAM H. AVERY, 
House of Representatives. 

Deark Mr. Avery: The problems referred to in your letter of April 30, 1957, 
concerning land acquisition by the Corps of Engineers for Tuttle Creek Reser- 
voir, Kans., have been carefully studied within the Department of the Army. 

Prior to beginning construction on this project, the Corps of Engineers re- 
ceived many requests from landowners that the Government acquire fee title 
to their land. Many landowners requested the Government not to limit land 
acquisition to the acreages actually required for project purposes but “to buy 
them out,” since they did not wish to be left with relatively small acreages of 
land, primarily pasture, which did not constitute economic operating units. 

When it became apparent that approximately fee value would have to be paid 
for the rights needed in the land below elevation 1,094, including probable high 
severance damage, the Corps of Engineers determined that the best interests of 
the Government would be served by a modification of the joint policy for land 
acquisition. 

In accordance with this determination authorization was granted to acquire 
agricultural lands for this project as follows: 

(a) In general, fee title will be acquired to land lying below the 1,094 contour, 
as blocked out, and flowage easements will be acquired in the areas between the 
1,094 contour as blocked out, and the 1,140 contour. 

(b) Where landowners wish to have the Government acquire fee title to land 
below the 1,140 contour rather than flowage easements, due to changes in nor- 
ma! farm operations arising from the Government’s planned operation of the 
project, negotiation with owners on that basis is authorized, if it is to the finan- 
cial advantage of the Government, consideration being given to severance dam- 
age, loss of access, isolation of small areas, and public relations. 

(c) Where a landowner wishes to retain title to his lands and it is to the finan- 
cial advantage of the Government, a flowage easement will be acquired which will 
grant the right to permanently inundate the land to the 1,094 contour, with the 
right to occasionally overflow the land between the 1,094 and the 1,140 contours. 

The above-stated acquisition authorization contemplates that the desires of 
the landowners, as to the estate to be acquired, will receive every practicable con- 
sideration. However, the Government cannot accede to the desires of some 
owners to “buy them out.” Where the Government cannot accept an owner’s 
proposal at an agreed price, condemnation proceedings will be limited to the 
lands actually required for project purposes. 

I am confident that acquisition of agricultural land for this project will be 
completed equitably, with maximum practicable consideration of the desires 
of landowners. 

Secretary Brucker regrets that his schedule does not permit acceptance of your 
invitation to visit the project at this time. Assistant Secretary Short hopes to 
be able to visit the locality later. Meanwhile, if you wish further information, 
I shall be pleased to arrange to obtain it for you. 

Sincerely yours, 
J. E. BAstTIon, Jr.. 
Brigadier General, GS, Deputy Chief of Legislative Liaison. 


ExHIsiT 7 
ABOUT THE Sport FISHING INSTITUTE 


The Sport Fishing Institute was organized in 1949 by a group of farsighted 
fishing-tackle manufacturers. The purpose was rather clearly stated by one of 
the founders when he said: “We've milked the cow long enough. Now it’s time 
to feed her.” The institute was organized in an effort to help fishing and fisher- 
men. It was set up as a fish-conservation agency, not as an organization aimed 
at promoting the sale of tackle. The institute has complete freedom of action— 
an important asset. 

Well over 150 associations and manufacturers of fishing tackle, fishing acces- 
sories, outboard motors, boats, trailers, sporting goods, and chemical, glass, 
cork, paper, and metal products, used directly or indirectly by anglers, now 
contribute funds to the institute. Their contributions are the major source of 











458  ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 


income. However, a larger and growing number of other small businesses and 
individuals contribute token funds to the organization as well. 

Our main objective is to help improve fishing. We believe that this can be 
accomplished best by progressive fish conservation. With the constant increase 
in demand, good fishing can’t be taken for granted any more—it must be 
created. Former fish-conservation methods—more or less indiscriminate stock- 
ing with small fish and the enforcement of arbitrarily made regulations—did not 
prevent a gradual decline in the catch. Modern fish-conservation methods 
improve fishing. 

In older fields, such as agriculture and medicine, our immense progress 
can be attributed mainly to factfinding, education, and rising professional 
standards. In fish conservation, our current progress can be attributed to these 
same factors. For this reason, the institute concentrates its attention on these 
same three items. 

The institute gives a number of research grants and graduate fellowships 
to stimulate needed fishery research and to assist in the training of fishery 
students. Such funds have been given to Cornell University, Iowa State College, 
Long Beach State College, Maryland Department of Research and Education, 
University of Maine, University of Massachusetts, University of Michigan, Uni- 
versity of Minnesota, Montana State College, Northeast Missouri State Teachers 
College, Oklahoma Game and Fish Department, Southern Illinois University, 
Tulane University, and Utah State College. Other financial grants have been 
made to the Boy Scouts of America and to the Izaak Walton League of America. 

SFI receives a growing number of inquiries and serves as a clearinghouse for 
information about fish conservation. Answering the mail has become a time- 
consuming job. We do not give advice on where to go fishing because this could 
lead to a feeling that we are prejudiced in favor of certain waters or certain areas. 

There is close collaboration with numerous State and Federal fishery and 
educations, sportsmen’s groups, private clubs, outdoor writers, and other groups. 

SFI recognizes that fish-conservation education, as well as research, is one of 
the bottlenecks to progress. In this connection, Bulletin circulation, stabilized at 
nearly 13,000 for about 2 years, is being substantially increased to meet demand 
by and to establish direct contact with most organized sportsmen’s clubs through- 
out North America. The increase is being made possible by increased contribu- 
tions from outboard boat, motor, and trailer interests. 

This eight-page monthly publication goes chiefly to fish and game adminis- 
trators and commissioners, professional fish and game workers, conservation 
officers, outdoor writers, radio and TV sportscasters, officials of sportsmen’s 
organizations, United States Senators and Congressmen, and governors and 
lieutenant governors. 

Features and special-interest items in the Bulletin are widely reprinted in 
State fish and game or conservation magazines, in sportsmen’s newspapers and 
magazines, and in daily, weekly and monthly consumer publications. In this 
way, the institute influences the thinking of millions of sportsmen. A num- 
ber of feature articles were reprinted in over 40 known publications with a 
total circulation of several million copies. 

The institute publishes an annual review of fish-conservation activities carried 
on by more than 65 States, Provinces, Federal agencies, and private organiza- 
tions in North America. It is the only such summary available to lay conserva- 
tion leaders, conservation administrators, and fishery workers alike. 

From time to time, special publications are prepared and made available at 
approximate cost. In the past, over 200,000 copies, collectively, of the highly 
suecessful Fish Conservation Fundamentals, Land Water and Fishing, and 
Conservation Chart have been distributed on this basis. A list of price schedules 
is available upon request. 

The institute cooperates closely in the Boy Scouts conservation program. 
Special-events fishing and fish-conservation activities are furnished. A new 
merit-badge book, Fishing, was prepared jointly. A conservation pledge was 
prepared. About 414 million copies were printed and distributed by the Boy 
Scouts. Funds are made available to help train Scout leaders in conservation 
principles. A conservation kit is being financed jointly in 1957 by SFI, the 
North American Wildlife Foundation, and the Wildlife Management Institute. 
It will go to nearly 80,000 Scout troops throughout the country. The institute’s 
unique Conservation Chart was adapted for use as the display piece in the kit. 

This isn’t a comprehensive report on the institute’s activities. We want 
merely to point out that the organization is growing, and that its sole interest 
is to help improve fishing (through better fish conservation). 
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ExuHrsit 8A 


Tusa, OKLA., June 19, 1957. 
Congressman CHUDOFF, 


House Office Building, Washington, D. C. 


With reference to hearings your committee is holding regarding land-acquisi- 
tion policies of Corps of Engineers, wish to call attention to resolutions by 
Kansas House of Representatives and Oklahoma State Senate and House of 
Representatives, asking for inquiry into practices and policies of land-acquisition 
program of Corps of Engineers with view of bringing relief to people in reservoir 
areas from the iniquitous policies being followed. Under separate cover for- 
warding copies both resolutions. Also forwarding copies condemnation suits in 
Oolagah Basin, near proposed dam site, where Government is taking by legal 
action the surface rights of landowners. You will further note that Government 
is asking that all mineral rights and interests be reserved to the present owners 
but such reserved mineral rights be subordinated to Government’s right to 
inundate surface, no payment being offered or being made for the mineral 
rights so subordinated and destroyed by this scheme. We are opposed to policy 
of Corps of Engineers subordinating mineral rights and interests, or taking 
flowage easements on mineral rights or interests where such rights or interests 
lie in reservoir area below flood-control contour and spillway levels. This 
scheme makes it possible for Corps of Engineers to take valuable mineral 
interests without just and adequate compensation for such values and rights to 
reserve present owners or acquired by a flowage easement. In Oolagah Basin 
reservoir area Bureau of Mines has estimated, in report dated August 1, 1951, 
25,000 acres prove productive but undeveloped oil lands contain a recoverable 
reserve of more than 50 million barrels of oil which will be inundated by 
Oolagah Lake. 

The scheme to buy flowage easements on this land and reserve mineral rights 
and interests in present owners with those reserved rights and interests to be 
subordinated to the Government’s right to inundate the surface will mean 
that the mineral owners will lose their rights and values without adequate and 
just compensation, and, in our opinion, is a scheme to reduce the cost of 
acquiring lands in the reservoir area so as to make the project appear to be 
economically feasible. 

We are forwarding photostatie copies of newspaper articles quoting representa- 
tives of land-acquisition division of Corps of Engineers office at Tulsa setting out 
policy for acquiring mineral interests in reservoir area. These articles are self- 
explanatory of the acquisition program, and clearly show that mineral-interest 
owners will not be justly paid for their rights and values that will be covered 
by the lake. 

We urge that Congress direct that the policy of Corps of Engineers land- 
acquisition program be changed to require that lands taken for reservoir be pur- 
chased in fee and that Government recognize the unknown and proven mineral 
interests in such appraisals of the reservoir lands and pay a just and fair price 
for proven and known mineral interests as well as for surface lands. 

RUSSEL HESTER, 
Oolagah Basin Land and Royalty Owners, Chelsea, Okla. 
C. L. LOWERY, 
Chamber of Commerce, Chelsea, Okla. 





ExHIsiITt 8B 


NATIONAL WILDLIFE FEDERATION, 
Takoma Park, Washington, D. C., July 2, 1957. 
Hon. EARL CHUDOFF, 
Chairman, Subcommittee on Resources and Public Works, 
House Committee on Government Operations, Washington, D.C. 


Dear Mr. CHAIRMAN: In a letter to you dated June 25 I requested an oppor- 
tunity to file for the record, in connection with the hearings on the joint land 
acquisition policy of the Departments of Army and Interior, some information 
pertaining to the expenditure of State funds for fish and wildlife developments 
on Army engineer reservoir lands in Arkansas. 

I submit herewith the Arkansas information in the form of a letter from Mr. 
Nelson Cox, director of the Arkansas State Game and Fish Commission. 











460 ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 


My purpose in submitting this data is to correct an erroneous impression left 
by Mr. Peter Dierks Joers, of Hot Springs, Ark., that the State may have invested 
little or no funds in developing Federal reservoir areas for fish and wildlife 
purposes. Mr. Joers testified during the hearings in behalf of the United States 
Chamber of Commerce. 

I wish to thank the subcommittee again for its courtesy in considering my 
request that this material he made part of the record. 

Sincerely yours, 
NATIONAL WILDLIFE FEDERATION, 
CHARLES H. CALLISON, 
Conservation Director. 


ExHIsIT SC 


STATE OF ARKANSAS GAME AND FIsH COMMISSION, 


Little Rock, June 26, 1957. 
Mr. CHARLES H. CALLISON, 


Conservation Director, National Wildlife Federation, 
Takoma Park, Washington, D.C. 


DeAR CHARLIE: The Arkansas Game and Fish Commission has spent consid- 
erable time and money developing the various reservoir areas purchased by the 
Corps of Engineers. Our largest development is the 1,000-acre subimpoundment 
for waterfowl that the commission constructed on the Nimrod Reservoir area at 
a total cost of $26,108.78 for the construction job. The commission has spent 
additional funds on pumping water to fill the impoundment and on general 
operation and maintenance during each of the last 3 years. 

The commission has also spent approximately $150,900 during the last 5 years 
on wild-life habitat improvement for quail and other game at Nimrod, Blue 
Mountain Norfork. and Bull Shoals, reservoir areas. 

Approximately $16,000 has been spent on developing the Norfork and Bull 
Shoals turkey areas. 

Yours very truly, 


NELSON Cox, Director. 


EXHIBIT 9A 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 


Washington, D. C., July 11, 1957. 
Hon. EArt CHUDOFF, 


Chairman, Public Works and Resources Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D.C. 

My Dear Mr. CHAIRMAN: This will reply to your letter of July 8, 1957, about 
proposed amendments to the Coordination Act of 1946. 

I am enclosing for the information of the committee copies of a draft bill to 
amend the Coordination Act of 1946, as prepared and transmitted to the governors 
of the several States by the Department of the Interior. 

Views of the affected executive departments and agencies are now being con- 
sidered and there has, therefore, been no decision to submit such amendments for 
the consideration of the Congress. 

Sincerely yours, 
RoBERT FE. MERRIAM, 
Assistant Director. 


PROPOSED CHANGES IN SECTIONS 1, 2, AND 3 OF THE COORDINATION ACT OF 
AvuGusT 14, 1946 


[Omit the part in black brackets and insert the part in italic] 


“That in order to promote effectual planning, development, maintenance, and 
coordination of wildlife conservation and rehabilitation in the United States, 
its Territories and possessions, the Secretary of the Interior, through the United 
States Fish and Wildlife Service, is authorized (a) to provide assistance to, and 
cooperate with, Federal, State, and public or private agencies and organizations 
in the development, protection, rearing, and stocking of all species of wildlife, 


to 


rs 
n- 
or 


nd 
es, 
ted 
ind 
ons 
ife, 


ARMY-INTERIOR RESERVOIR LAND ACQUISITION POLICY 46] 


resources thereof, and their habitat, in controlling losses of the same from disease 
or other causes, in minimizing damages from overabundant species, in providing 
public shooting areas, and in carrying out other measures necessary to effectuate 
the purposes of this Act; (b) to make surveys and investigations of the wildlife 
of the public domain, including lands and waters or interests therein acquired or 
controlled by any agency of the United States: and (c) to accept donations of 
land and contributions of funds in furtherance of the purposes of this Act. 

Sec. 2. Whenever the waters of any stream or other body of water are proposed 
or authorized to be impounded, diverted, the channel deepened, or the stream or 
other body of water otherwise controlled or modified for any purpose whatever, 
including navigation and drainage, by any department or agency of the United 
States, or by any public or private agency under Federal permit or with Federal 
jinancial or technical assistance, such department or agency first shall consult 
with the U. S. Fish and Wildlife Service and the head of the agency exercising 
administration over the wildlife resources of the State wherein the impound- 
ment, diversion, or other control facility is to be constructed with a view to pre- 
venting loss of and damage to wildlife resources, [and the reports and recom- 
mendations of the Secretary of the Interior and of the head of the agency exer- 
cising administration over the wildlife resources of the State, based on surveys 
and investigations conducted by the Fish and Wildlife Service and by the said 
head of the agency exercising administration over the wildlife resources of the 
State, for the purpose of determining the possible damage to wildlife resources 
and of the means and measures that should be adopted to prevent loss of and 
damage to wildlife resources, shall be made an integral part of any report sub 
mitted by any agency of the Federal Government responsible for engineering 
surveys and construction of such projects.] and with a view to providing for the 
development and improvement of wildlife resources in connection with such water 
resources development. 

“In furtherance of the aforesaid purposes, the reports of the U. 8. Fish and 
Wildlife Service relating to such water-resource developments, together with any 
recommendations thereon by the Secretary of the Interior and any report of the 
head of the State agency exercising administration over the wildlife resources of 
the State, based on surveys and investigations conducted by such Federal and 
State agencies for the purpose of determining the possible damage to wildlife 
resources and for the purpose of determining the most desirable means and meas- 
ures that should be adopted in the public interest to prevent the loss of or damage 
to such wildlife resources, as well as to provide concurrently for the development 
and improvement of such resources, shall be made an integral part of any report 
prepared in or submitted by any agency of the Federal Government responsible 
for engineering surveys and construction of such projects when such reports are 
presented to the Congress or to any agency or person having the authority or the 
power, by administrative action, or otherwise, (a) to authorize the construction 
of water-resource development projects or (b) to approve a report on the modi- 
fication or supplementation of plans for previously authorized projects, to which 
this Act applies. 

“The cost of planning for and the construction or installation and maintenance 
of such means and measures [shall be included in and] adopted to carry out the 
aforesaid purposes of this section, to prevent the loss of and damage to wildlif« 
resources, and to provide for the development and improvement thereof, shall 
constitute an integral part of the costs of such projects: Provided, That, in the 
case of projects hereafter authorized to be constructed, operated, and maintained 
in accordance with the Federal reclamation laws (Act of June 17, 1902, 32 Stat. 
388, and Acts amendatory thereof or supplementary thereto), the Secretary of 
the Interior shall, in addition to allocations to be made under section 9 of the 
Reclamation Project Act of 1939 (53 Stat. 1187), make findings on the part of 
the estimated cost of the project which can properly be allocated to the [preserva- 
tion and propagation of fish and wildlife,] prevention of damage to, and to the 
development and improvement of wildlife, and costs allocated pursuant to such 
findings shall not be reimbursable. In the case of construction [by a Federal 
agency, ] or the provision of financial or technical assistance by a Federal agency 
for such construction, that agency [is authorized to] shall transfer to the U. 8. 
Fish and Wildlife Service, out of appropriations or other funds made available 
for [surveying] investigations, engineering, or construction, [to the Fish and 
Wildlife Service,] such funds as may be necessary to conduct the investigations 
required [by this section to be made by it.] to carry out the purposes of this 
section. 
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“Sec. 3. Whenever the waters of any stream or other body of water are im- 
pounded, diverted, the channel deepened, or the stream or other body of water 
otherwise controlled or modified for any purpose whatever, including navigation 
and drainage, by any department or agency of the United States, or when such 
purposes are to be accomplished with Federal financial or technical assistance or 
under Federal permit, adequate provision consistent with the primary purposes 
of such impoundment, diversion, or other control shall be made for the use 
thereof, together with any areas of land, or interest therein, acquired or admin- 
istered by a Federal agency in connection therewith, for the conservation, main- 
tenance, and management of wildlife, resources thereof, and its habitat thereon, 
as well as for the development and improvement of such wildlife resources pur- 
suant to the provisions of section 2 of this Act as amended. When consistent with 
reports prepared in accordance with the provisions of section 2 of this Act by 
the U. 8S. Fish and Wildlife Service and when approved by the Secretary of the 
Interior, the acquisition of land and interests therein by Federal construction 
agencies is authorized for the purposes of this Act. In accordance with general 
plans, covering the use of such waters and other interests for these purposes, 
approved jointly by the head of the department or agency exercising primary 
administration thereof, the Secretary of the Interior, and the head of the agency 
exercising administration over the wildlife resources of the State wherein the 
waters and areas lie, such waters and other interests shall be made available 
without cost for administration (a) by such State agency, if the management 
thereof for the conservation of wildlife relates to other than migratory birds; 
(b) by the Secretary of the Interior, if the waters and other interests have par- 
ticular value in carrying out the national migratory bird management program.” 

There is also proposed a new section of the act reading as follows: 

“The provisions of the aforesaid Act of March 10, 1934, as amended (16 
U. S. C., 1952 edition, sees. 662-666c), shall be applicable hereafter with respect 
to any project for the control or use of water as prescribed in section 2 of this 
Act, as hereby amended, or any unit of such project, hereafter authorized for 
planning or construction, and to any project or unit thereof authorized hereto- 


fore if the construction of the particular project or unit thereof has not been 
completed.” 


ExHIsit 9B 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 


Washington, D. C., January 24, 1956. 
Mr. A. Z. NELSON, 


Forest Economist, National Lumber Manufacturers Association, 
Washington, D.C. 


DEAR Mr. NELSON: Please refer to your letter of December 19 and telephone 
conversation of December 29 with Mr. Huppuch, of this Office, relative to in- 
formation on lands in civil-works projects in Southern States, particularly with 
regard to forest land. 

As indicated in telephone conversation referred to above, you were advised 
that most of the detailed information requested in your letter is not available 
in this Office and could not readily be compiled, but that detailed information 
could be furnished by the various district engineers for specific projects. You 
indicated a special interest in dam B, which is in operation, and McGee Bend 
Dam, which is an authorized project. 

When flood-control and navigation projects are undertaken, a real-estate plan- 
ning report is prepared. This report, among other things, indicates the lands 
within the guide taking line broken down by classification, including forest 
land, cropland, grazing land, etc., and the current market value of each as re- 
flected through recent sales in the locality. The lands required for such proj- 
ects are acquired in accordance with the joint-acquisition policy of the Depart- 
ment of Army and Interior as published in the Federal Register of December 
23, 1954. 

Where the bottom lands of reservoir projects are occupied by forests, sub- 
stantial amounts of forest products are available for salvage incidental to reser- 
voir-clearing operation. The amount of such clearing varies greatly, depending 
upon the depth of water operation and health requirements. Every effort is 
made to channelize the products of such clearings into commercial utilization. 
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In uncleared areas within the zone of fluctuation, ecological changes over the 
years may vary greatly ; as an example, the changing of a bottom-land oak type 
to a cypress type. 

In most reservoir areas and particularly in multiple-purpose reservoir areas 
the forest land bordering the normal pool consists of a narrow ribbon of land 
which does not lend itself to sustained yield forest management but is extremely 
valuable for scenic protection, public park recreation use and wildlife manage- 
ment. These lands are administered under approved master plans which are 
prepared in cooperation with interested Federal, State, and local agencies, State 
and local governmental agencies are encouraged to develop and manage reser- 
voir lands and water for public park recreation use and fish and wildlife man- 
agement. Long-term leases and licenses are granted to such agencies pursuant 
to section 4 of the Flood Control Act of 1944 as amended (60 Stat. 1266) for 
those or other public use purposes. As you requested there is inclosed a copy 
of that legislation as amended. 

The Department is authorized to make timber and other forest product sales 
either through direct advertisement and sale or through military procurement 
channels. The lessee or licensee’s State agencies may also be authorized to sell 
such products when such cuttings are incidental to the management of such land 
for the purpose of the grant, but subject to the approval of the district engi- 
neer and to the expenditure of the revenue therefrom in the grant area. 

Information relative to land acquisition for dam B and McGee Bend is as 
follows: 

Dam B lands acquired, 22,653 acres in fee, 139 acres in flowage easement. 
McGee Bend-present estimate of the lands required: 135,000 acres in fee, 
34,600 acres in flowage easement. 

If further information is desired, it is suggested that you request same from 
the district engineer, whose address is district engineer, Corps of Engineers, De- 
partment of the Army, Post Office Box 1600, Fort Worth, Tex. 

I trust that the foregoing is satisfactory to your needs. 

Sincerely yours, 
W. F. Powers, 
Colonel, Corps of Engineers, 
Chief, Operations Division Civil Works. 


ExHIBIT 9C 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 
Washington, D. C., June 27, 1957. 
Hon. Eart CHUDOFF, 
Chairman, Public Works and Resources Subcommittee, 
Committee on Government Operations, 
House of Representatives, Washington, D.C. 


Dear Mr. CHupDorr: Reference is made to your letter of June 24, 1957, in which 
you refer to a colloquy between counsel of the subcommittee, Mr. Phineas Indritz, 
and Mr. Thomas A. Schrader, director of the South Dakota Department of Game, 
Fish, and Parks (transcript vol. 7, pp. 578-580). Your letter also encloses a copy 
of the opinion of March 12, 1954, by the Acting Solicitor of the Interior Depart- 
ment. You ask for my views in the matter. 

There is no apparent difference between our views and those of the Acting 
Solicitor of the Interior Department as expressed in his opinion of March 12, 1954. 
This opinion was apparently directed to the question of whether the act of March 
10, 1934, as amended, authorizes Federal construction agencies to include, in 
project planning reports, recommendations for the acquisition of compensatory 
lands to replace fish and wildlife habitat that would be lost as a result of the con- 
struction of a proposed reservoir. The Acting Solicitor finds that the act does 
authorize such recommendations. I concur fully in his finding. In fact, an 
agreement between the Fish and Wildlife Service, Department of the Interior, 
and the Corps of Engineers approved in August 1954, by the Acting Secretary 
of the Interior and the Secretary of the Army (copy attached) provides among 
other things that the district engineer shall incorporate in the body of his signed 
report language specifically accepting recommendations in the report of the Fish 
and Wildlife Service (including recommendations for land acquisition) which are 
considered satisfactory to him. If any of the Service’s recommendations are not 
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acceptable, the district engineer shall incorporate in the body of his signed report 
his reasons for considering them unacceptable. Accordingly, in survey reports 
prepared for submission to Congress since this agreement, the views of the Fish 
and Wildlife Service and of the corps are available to Congress when a project 
is considered for authorization. 

It appears possible that Mr. Schrader may have confused our clear authority 
to recommend land acquisition for fish and wildlife purposes in projects under 
consideration by Congress for authorization with our lack of authority to acquire 
land for that purpose in projects already authorized unless the project document, 
the authorizing legislation, or other legislation, provide specific statutory author- 
ity. The agreement referred to above between the Fish and Wildlife Service 
and the Corps of Engineers contains a footnote reading as follows: 

“The project authorization and general authorities available to the Corps of 
Engineers including the Coordination Act (60 Stat. 1080) allow the submission 
of requests by the Corps of Engineers to Congress for additional funds for fish 
and wildlife conservation on previously authorized projects, but do not give 
statutory authority to construction agencies either for (a) acquisition of addi- 
tional land for replacement of habitat or compensation for fish and wildlife 
damage caused by a project or for (6) major changes in project scope, cost 
or purpose, unless the project document, the authorizing legislation, or other 
legislation, provide specific statutory authority.” 

Orders and Regulations 4224.08d (2), Corps of Engineers, provide : 

“Expenditure of project construction funds on works constructed in the 
interest of fish and wildlife will be limited to the cost of means and measures 
to prevent loss of and damage to wildlife resources resulting from the con- 
struction of the project.” * * * 

“Such works do not contemplate compensatory adjustments in the nature of 
replacements in kind or substitution of resources such as wildlife habitat replace- 
nents, or developments outside lands acquired for the primary purposes of the 
project, except as provided in the authorized project.” 

In summary, existing law permits recommendations for the acquisition of 
land for fish and wildlife purposes to be included in project reports, and an 
existing administrative agreement insures that Congress, in considering a project 
for authorization, will have available the recommendations of the Fish and Wild- 
life Service and of the Corps of Engineers. On the other hand, authority does 
not exist for the acquisition of land for these purposes at authorized projects 
unless the project document, the authorizing legislation, or other legislation, 
provide specific statutory authority. 

I trust that the above information clarifies the situation. 

Sincerely yours, 
E. C. ITSCHNER, 
Vajor General, United States Army, Chief of Engineers. 


Exuisit 9D 
Percentage of land in access areas acquired by purchase and by condemnation 


I. AT RESERVOIR PROJECTS WHERE JOINT POLICY WAS APPLIED 


Percentage of land 
in access areas 
acquired by 


Percentage of land 
in access areas 
acquired by 


Reservoir aa Reservoir 
| 

Pur- Condem- | Pur- | Condem- 

chase nation chase nation 
Old Hickory, Tenn 18.0 52.0 Russian River, Calif 100.0 0 
Toronto, Kans 55.0 45.0 Buford, Ga 64.0 36.0 
Table Rock, Mo 40. 4 59. 6 Gavins Point, Nebr. and 8. 
Suecess, Calif 0 100. 0 Dak_. ‘ 58. 0 2.0 


Ferrells Bridge, Tex 49.0 51.0 || Oahe, 8. Dak : 62.0 | 38. 0 
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Il. AT RESERVOIR PROJECTS PRIOR TO JOINT POLICY 








’ — 
Dennison, Okla | 61.0 | 39.0 | po. waaieia ; 10.0 90. 0 
Fort Gibson, Okla , | $2.0 18.0 || John Kerr, Va___- Na 42.0 | 58.0 
Wolf Creek, Ky-- 91.0 | 9.0 || Center Hill, Tenn aeketeeat |} 46.0] 54.0 
Bull Shoals, Ark__- ‘ 122.8 | 71.6 || Harlan County, Kans-_- } 52.0) 48.0 
Tenkiller Ferry, Okla 78.0 22.0 || Sardis, Miss-__------ stein 95. 5 4.5 
Clark Hill, Ga. and 8. C 43.0 | 57.0 1 Norfork, Ark. + 219.5 | 66.9 
| 
1 By transfer, 5.6 percent. 
2 By transfer, 13.6 percent 
ExHisit 9E 

Percentage of lands available for access and recreation above conservation pool 

Percentage above 

Joe Sea a conservation pool 

Reservoir compared to total 
Acquired under old policy : fee acreage of project 
Lake Dexame: TO. BOO Otis scsi dbreniiedatsencitionisdie team 10. 0 
Mort’, Giee  CRsscssthis 5. sciatic dendatedscibanvieelbanabeaen 13. 0 
Wort  Groett, Bovis: 31... csnaiedtineniecsdmeeonttontetapedshae 47.5 
Bull, Shoels, AR&. <. i. cccnicendk ie. chases indanaeenaaneae 5.3 
Tenkitier Ferry, OR... .<«:cmsdeit- Heth bendt dedi aie 18. 0 
Qlask- Hill, Ga: and. Si C..aninnnsdid esd tent be 13. 0 
PERE RORR: Gi virecs ret clic aicsbateateiiabiat ile re ci nacmannel ile Tsai nies 13.1 
Sons. het: Vihacks\ aiekiacd bn iie ead ed ASitcs ntih chattel 4.9 

Acquired under new policy : 

WE SOI I a isin Raa ce Oe eee edn a 12.7 
sim Woodruiz, Gris 0008 Rn ee ab i bioweaietieanel 11.0 
Pen, AiG 5 cc cee tateenncigcn cele aaah iss hi iti ks eee ae 8.3 
RII, BAUS i. 05.0 todas armen bleach te disci ey eile a tem ea ceed dipediriticel banlaalae 0.4 
ENED REL, 2h axenic orckpensbiinmninedtadienedsbibediccaukeasaaam aad eee 2.9 
UII, TS aN a ae lc ae 7.0 
CPT OLID DI AIO Tilson nndeadeernsadig asthe siaield:sinccemanin. aati ceed ae 17.6 


ExHIsiIt 9F 
NOVEMBER 23, 1954. 
Memorandum for: Hon. Robert B. Anderson, Deputy Secretary of Defense. 
Subject: Proposed joint land-acquisition policy. 

1. There is enclosed herewith a proposed joint land-acquisition policy for 
reservoir projects as prepared by the Chief of Engineers. 

2. The proposed policy limits the free acquisition of lands to those within the 
dead-storage pool and the acquisition of flowage easements throughout the 
remainder of the reservoir area. 

3. It will be noted that this policy does not permit the erection or retention 
of habitation below the level of the project design flood. It has been the expe- 
rience of the Corps of Engineers that permitting such developments below this 
level results in undue influence on the operation of the project during emergency 
flood periods. 

4. With the exception of the foregoing, the proposed policy includes substan- 
tially the provisions of the policy now in effect. 

5. I have reviewed the proposed policy and recommend that it be submitted to 
the Director of the Bureau of the Budget for consideration and adoption. 

6. This proposed policy has not yet been coordinated with the Departments of 
the Interior and Agriculture. 

GEORGE H. RopeERIcK, 
Assistant Secretary of the Army (CMA). 


PROPOSED JOINT POLICY—LAND ACQUISITION, RESERVOIR PROJECTS—DEPARTMENT 
OF THE INTERIOR, DEPARTMENT OF THE ARMY, AND DEPARTMENT OF AGRICULTURE 


1. Lands to be Acquired in Fee. Fee title will be acquired to the following 
lands: 


a. Lands necessary for permanent structures. 
b. Lands lying entirely within dead-storage area. 
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ce. Additional lands which may be needed to provide for limited public use 
and reasonable access in accordance with applicable law, or for operation and 
maintenance of the project. 

d. Fee title may be taken where it is to the financial advantage of the Govern- 
ment to acquire fee rather than an easement. 

2. Lands for Which Easements are to be Acquired. 

a. Except as provided in paragraph 1 above, flowage easements to overflow, 
flood, and submerged lands as may be necessary for project operations will be ac- 
quired in the reservoir area to the level of the project design flood plus a 
reasonable freeboard. 

b. Lands required for a relatively short time for temporary structures or for 
use during the construction period only. 

3. Blocking out. In land acquired in fee, blocking out will be accomplished in 
accordance with sound real-estate practices, for example, on minor sectional 
subdivision lines, and, normally, land will not be acquired to avoid severance 
damage if the owner will waive such damage. For lands acquired in easement 
close tangents may be used in the upper limit of the easement-held lands; the 
final easement taking line thereof should generally follow the upper flood line 
when elevation differences are not significant. Tangents will not be refined 
to the point they are economically disadvantageous. If more economical, ease- 
ments may be secured on the basis of the right to flood to a prescribed elevation 
rather than to bolck out the upper flood line. 

4. Mineral rights. Mineral, oil, and gas rights will not be acquired except 
where mineral development would interfere with operation of the project or 
except where required by the provisions of the Atomic Energy Act. Mineral 
rights not acquired will be subordinated to the Government’s rights to operate 
and maintain the project. (See par. 5e and f.) 

5. Structures. 

a. No habitations, whether intended for permanent or only overnight oc- 
cupancy, whether fixed or movable (such as trailers and tents), will be permitted 
in any area determined by the designated representative of the Federal agency 
responsible for the operation of the reservoir to be too hazardous for overnight 
occupancy because of the danger that the reservoir might fill rapidly. 

b. Permanent and temporary habitations of the fixed type (such as summer 
cottages, cabins, etc.) will be permitted only when the first-floor elevation is 
above the project design flood. 

e. Temporary habitations, such as trailers and tents, which can be moved 
within the time limitations of the flood hazard, will be permitted above the 
dead-storage pool, except when paragraph a applies. 

d. Docks, boathouses, and similar structures, which are designed to suffer no 
significant damage because of raising the pool, will be permitted to be placed at 
any elevation, providing they do not constitute an unreasonable obstruction to 
navigation, or the full utilization of the water surface by the public, or a source 
of objectionable pollution, as determined by the designated representative of 
the Federal agency responsible for the operation of the reservoir. 

e. Other structures, facilities, and utilities will be permitted above the dead- 
storage pool, providing they are designed to suffer no significant damage because 
of inundation, or providing they are readily movable within the time limitations 
of the flood hazard; providing, further, that they do not constitute an undue 
obstruction to navigation, or the full use of the water surface of the reservoir 
by the public, or a source of objectionable pollution, all as determined by the 
designated representative of the Federal agency responsible for the operation of 
the reservoir. 

f. The location and design of all structures and facilities in the easement area 
will be subject to the approval of the designated representative of the Federal 
agency responsible for the operation of the reservoir to insure noninterference 
with operational requirements of the project and compliance with the foregoing 
provisions. The erection and maintenance of all structures or facilities will be 
at the owner’s risk and without liability on the part of the United States for any 
damages that mav be occasioned to such structures or contents thereof by the 
operation and maintenance of the project. 

6. Acquisition of Lands for Collateral Purposes. No title to land will be ac- 
quired for purposes of preservation of wildlife or forests, restoration or replace- 
ment of such values destroyed by reservoirs, or for creating additional values of 
like nature, or for recreational purposes, unless specifically authorized by Con- 
gress. 
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7. Application of Policy. The above policy will govern the determination as 
to acquisition of any tract on which title to the United States has not been vested 
or a final judgment in condemnation has not been entered except where the land- 
acquisition program has progressed to the point where application of the policy 
would be unreasonable or to the distinct disadvantage of the United States or to 
the general public. The application of the principles and criteria outlined above 
to lands already acquired for reservoir projects by disposal of fee title to former 
owners will require Federal legislation. Flowage easements will be retained 
where necessary. All other lands rendered surplus by this policy will continue to 
be disposed of in accordance with existing laws. 

8. Exception to Policy. Upon the official request of the State within whieh 
lands concerned are located, an exception to the above policy may be permitted by 
the administering agency to the extent of permitting acquisition of fee title to 
lands within the conservation pool plus lands 300 feet horizontally from the edge 
of the conservation pool or included in the 5-year flood frequency zone. 

9. Joint Land Acquisition Policy—Reservoir Projects, Department of the In- 
terior—Department of the Army dated October 12, 1953 is rescinded except as 
to those projects to which it is now being applied and to which the policy an- 
nounced herein will not be applied because of the degree of completion of 
acquisition. 





Exnurtsit 9G 


ORGANIZATIONS AND STATE AGENCIES RECORDED IN LETTERS AND STATEMENTS AS 
OPPOSED TO JOINT POLICY 


(Listed alphabetically by organization name) 


Agency or group Name and title of signing official 


American Nature Association (publishers of Harry BE. Radcliffe, vice president. 
Nature magazine) Washington, D. C. 

American Planning and Civic Association,*> Harlean James, executive secre- 
Washington, D. C. tary. 

Arizona Game and Fish Department, Phoenix, John M. Hall, director. 
Ariz. 

Broward County Airboat Association, Fort Westley W. Sardis, president. 
Lauderdale, Fla. 


California Department of Fish and Game__.._ Seth Gordon, director. 
California Wildlife Federation___-----~----- George D. Difani, executive sec- 


retary. 
Chelsea Chamber of Commerce, Chelsea, Okla. C. L. Lowery. 
Colorado State Department of Fish and Thomas L. Kimball, Director. 


Game: 


Conservation Federation of Missouri-------- (Resolution No. 12, April 28, 
1957). 

Green Mountain Club, New York section... J. H. Rohrbaugh, conservation 
chairman. 

Idaho Department of Fish and Game_----- Ross Leonard, director. 


Indiana State Department of Conservation... E. K. Marlin, director. 
International Association of Game, Fish and Carl D. Shoemaker, general coun- 
Conservation Commissioners. sel. (Also, resolution of Sept. 
14, 1956.) 
Satara Bruce F. Stiles, State conserva- 
tion director. 
Izaak Walton League of America, Chicago, J. W. Penfold, conservation di- 


Iowa State Conservation Commission 


Ill. 
Kansas Forestry, Fish and Game Commission. 
Louisiana Wildlife Federation__________-_-- 
Maine Department of Inland Fisheries and 
Game. 
Massachusetts Division of Fisheries and 
Game. 
Michigan State Department of Conservation. 
Minnesota Department of Conservation, Divi- 
sion of Game and Fish. 
Missouri Conservation Commission____-_-~~. 
National Audubon Society, New York City__ 


rector. 
David D. Leahy, director. 
(Resolution No. 72, 1957). 
Roland H. Cobb, commissioner. 


Charles L. McLaughlin, director. 


Gerald E. Eddy, director. 
James W. Kimball, director. 


William E. Towell, director. 
John H. Baker. president. 
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ORGANIZATIONS 


AND STATE AGENCIES RECORDED IN LETTERS 
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AND STATEMENTS AS 


OPPOSED TO JOINT PoLticy—Continued 


{gency or group 
National Parks Association, 
D. C. 
Nevada State Fish and Game Commission_-_ 
New Hampshire Fish and Game Department- 
New Mexico State Department of Game and 
Fish. 


Washington, 


New York State Conservation Department, 


Albany, N. Y. 
North American Wildlife Foundation__---- 
North Dakota Game and Fish Department__ 
Oolagah Basin Land and Royalty Owners, 

Chelsea, Okla. 

Oregon State Game and Fish Commission_--_~- 
Pennsylvania Fish Commission 


Public Affairs Institute, Washington, D. C._- 


Spoertsmen’s Clubs of Texas, Inc, Austin, Tex- 
Texas State Game and Fish Commission_-_-- 


Utah Department of Fish and Game______-__- 

Washington State Department of Game____-_- 

Welder Wildlife Foundation, Sinton, Tex____ 

West Virginia Conservation Commission___-_ 

Western Association of State Game and Fish 
Commissioners. 


Wisconsin State Conservation Department__ 


iThe association’s president, U. S. 


Grant 34d, 


Name and title of signing official 
Fred M. Packard, executive secre- 
tary. 
Frank W. Groves, director. 
Ralph G. Carpenter, 2d, director. 
Homer C. Pickens, director. 


Sharon J. Mauhs, commissioner of 
conservation. 

Cc. R. Gutermuth, secretary. 

I. G. Bue, commissioner. 

Russell Hester. 


P. W. Schneider, director. 

William Voigt, Jr., executive di- 
rector. 

Dewey Anderson, executive direc- 
tor. 

Cecil Reid, executive secretary. 

Howard D. Dodgen, executive sec- 
retary. 

Harold 8. Crane, acting director. 

John A. Biggs, director. 

Dr. Clarence Cottam, director. 

Warden M. Lane, director. 

(Resolution No. 10, annual meet- 
ing, Glenwood Springs, Colo., 
June 17, 18, and 19, 1957). 

L. P. Voigt, conservation director. 


termed the joint policy technically 


adequate within existing legal restrictions as he understood them, but recommended legisla- 
tion to purchase land necessary to develop recreation, forests, and wildlife. 


ORGANIZATIONS AND STATE AGENCIFS RECORDED IN LETTERS AND STATEMENTS AS 
FAVORING JOINT POLicy 


Agency or group 
American Pulpwood Association 


ExHIpit 9H 


STATE OF WASHINGTON DEPARTMENT OF GAME, 


Mr. EARL CHUDOFF, 


Name and title of signing official 


W. S. Bromley. 


Seattle, Wash., April 17, 1957. 


Chairman, Public Works and Resources Subcommittee, 
House of Representatives, Washington, D. C. 

DEAR Mr. CHUDOFF: In your letter of March 18 you ask this Department for an 
expression of reaction with respect to the revised land-acquisition policy of the 
Federal Government in connection with Federal reservoir projects. 

At the present time, this Department is carrying out wildlife management 





programs on federally owned lands adjacent to the equalizing reservoir, the 
Long Lake Reservoir, the Potholes Reservoir, and the Winchester Wasteway 
Reservoir under license from the Bureau of Reclamation and on lands adjacent 
to the McNary Reservoir under license from the Corps of Engineers. Each of 
these areas was acquired prior to the establishment of the revised policy and 
has resulted in our being able to furnish between 50,000 and 60,000 man-days 
of hunting and fishing per year additional to the people of the State. 

We sincerely believe that the wildlife management and public use values of 
these reservoir areas for hunting and fishing, as well as for general recreational 
use, would have been of only incidental value had they been acquired under the 
revised program. To substantiate this, we are enclosing with this letter a copy 
of a map setting forth the boundaries of those lands that we control on the 
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MeNary pool and showing the approximate areas that would have been available 
for license to us under the revised program. This area, in general, is typical 
of any of the other reservoir areas in relation to land use. 

At the present time, we are able to raise wildlife food and cover on approxi- 
mately 500 acres of land that’ would not have been available to us under the 
revised program. In addition, we are able to make provisions for public hunting 
of waterfowl on approximately 5,000 acres of additional lands that would not 
have been available to us under the revised program. The management of the 
overall areas for waterfowl] is dependent, to a large degree, upon our having 
lands available for the production of waterfowl foods and, needless to say, the 
hunter harvest of waterfowl is dependent upon the availability of certain lands 
for hunting purposes. 

At the present time, we are conducting a series of investigations in connection 
with the proposed construction of the John Day Dam on the Columbia River 
to determine what effect this will have on fish and wildlife resources and what 
compensating benefits may result. Our preliminary investigations indicate 
that in the State of Washington three potential and desirable areas for fish 
and wildlife management will be created by the construction of the dam. At the 
present time, however, it appears that it will be impossible for us to develop 
the potential of these areas because of the revision of the acquisition policy 
and that their wildlife potentials will, therefore, be open to commercialized 
development by private parties rather than being made available to the public 
under our administration. 

I hope that this information will be of benefit to you in conducting your hear- 
ings. If we may be of any additional service, please let us know. 

In closing, I wish to assure you that we very sincerely believe that the 
recreational potentials on reservoirs created with public funds should be made 
available to the appropriate agencies for development for public benefit and 
that, from our understanding of the revised acquisition policy, we can see 
little or no possibility of these potentials being developed for public use. 

Very truly yours, 
JoHN A. Biacs, Director. 


ExHIBIt 91 


Rog AND BESSIE WELDER WILDLIFE FOUNDATION, 
Sinton, Tez., April 22, 1957. 
The Honorable EARL CHUDOFF, 
Chairman, Public Works and Resources Subcommittee, 
House Office Building, Washington, D. C. 


Dear Mr. CHuporr: I regret that absence from headquarters has caused delay 
in acknowledging your good letter of March 18. 

I am somewhat familiar with the joint land-acquisition policy announced in 
October 1953 by the Departments of the Army and Interior with respect to lands 
at Federal reservoir projects. The policy was given as Interior Order No, 2744 
and announced to various bureaus of Interior on January 13, 1954. I was Assis- 
tant Director of the United States Fish and Wildlife Service at the time the policy 
was announced. So far as I am aware, no one in the Fish and Wildlife Service 
knew of the provisions of the order nor were they consulted regarding it until 
after it was announced in October of 1953, though the activities and responsi- 
bilities of the bureau were greatly affected by the order. 

Under the new policy, only a comprehensive flowage easement was taken of 
the land above the 5-year frequency flood contour level. Before the adoption of 
this new policy most or all of such land was purchased in full fee simple. I have 
no doubt that over the years Federal reclamation and engineering bureaus con 
demned or otherwise acquired ownership of more land than could logically be 
justified, and some of these acquisitions no doubt adversely affected local political 
tax divisions. 

I am convinced that the new policy was politically inspired and in its overall 
effect is very much more damaging to the national interest than the old policy 
was even under the most extravagant period of abuses. I believe the present 
policy is seriously curtailing development and utilization of conservational and 
recreational values inherent in our public water-impoundment projects. Fre- 
quently flowage easement costs are nearly aS great as purchase in fee simple 
Public taxes pay for the impoundments, yet public development of conservational 
or recreational resources are seriously curtailed or prohibited. It too frequently 
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results in public development of very valuable resources for exclusive personal 
gain of a few favored landowners or other favored individuals. 

The new restrictive land-acquisition policy resulted in legislation being intro- 
duced to sell the so-called surplus property that frequently had grown much more 
valuable because of public development, to be returned to the former owners at 
a special and greatly reduced price. The Jim Woodruff Reservoir is but one case 
in point. 

It is my strong conviction that the present policy should be modified to en- 
courage optimum development and utilization of conservational and recreational 
values inherent in water-impoundment projects. In my opinion, the taxpaying 
public footing the bill for river-basin development and other water impoundments 
is being robbed of its just benefit. He who pays the bill should reap some of the 
reward. Our recreational and conservational resources are already inadequate 
to meet the public need. Wiser planning and greater use should be made of our 
natural resources. 

Unfortunately, because of the long distance to Washington and also because 
I shall probably be in Mexico at the time of the public hearing, it appears that I 
cannot be present at the hearing. If these views are of any value, I should be 
glad to submit this letter for the record. 

All who are conservationists are grateful to you for your efforts to get to the 
bottom of this exceedingly important public problem. With all good wishes and 
sincere thanks for your public service. 

Respectfully submitted. 

CLARENCE Cottam, Director. 





Ros AND BESSIE WELDER WILDLIFE FOUNDATION, 
Sinton, Tez., June 21, 1957. 
Hon. Eart CHUDOFF, 
Chairman, Public Works and Resources Subcommittee, 
Washington, D. C. 

My Dear CONGRESSMAN: I have just received your kind favor, sent airmail, of 
June 17. Unfortunately, either by error or accident of the Post Office Department, 
your letter went astray to another Texas city, so I have just received it. 

Conservationists throughont the land should ever be grateful to you and your 
committee for your public service in trying to get to the bottom of the present 
Government land-acquisition policy, known as Interior Order No. ‘2744, and 
announced by that Department on January 15, 1954. This policy, in my judgment, 
greatly favors a few fortunate individuals at the expense of the public. Public 
taxes pay for public flood-control and water-development projects. Some of 
these flood-control projects greatly favor wildlife and fishery resources and a 
much greater development could, with a minimum of expense, be further 
made. It will be remembered that the economic, social, health, and recreational 
values of these resources are exceedingly high, and the demand for them is 
increasing rapidly while the supply generally is decreasing. 

It is indeed unfortunate that, despite the Coordination Act, as amended 
by the Congress in 1946, the present national policy largely precludes making 
reasonable multiple use of these public reservoir impoundments. It prevents 
proper development and ultilization of our wildlife and fishery resources that 
definitely are in an acute short supply. 

In my judgment, the present policy as proclaimed by the Army and Interior 
Departments, which permits only a comprehensive flowage easement to be 
taken of land above the 5-year frequency flood-contour level should be modified 
where important wildlife or recreational values justify. 

Over the years I have inspected many reservoirs, flood-control, reclamation, 
and other engineering projects up the Mississippi and Missouri Rivers, and from 
the Pacific to the Atlantic coast. I was on the staff of the Biological Survey 
and its successor, the United States Fish and Wildlife Service, for over 25 years 
(from June 1929 to August 1, 1954). From 1934 to 1954 I was in a relatively 
high administrative or supervisory position in those Bureaus, with positions 
from section head, Chief of Wildlife Research, Assistant to the Director, and 
for nearly 8 years Assistant Director of the Fish and Wildlife Service. My 
work took me to all corners of the United States. For a considerable period 
river-basin activity was under my supervision. Following my resignation from 
Government service I served as dean of the College of Biology and Agriculture 
at Brigham Young University in Utah, and since that time I have been director 
of the Welder Wildlife Foundation. This foundation is national in scope and 
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is dedicated to the conservation and preservation of our wildlife resources. It 
specifically is dedicated to the purpose of research and education in the field of 
wildlife. 

I am a member of many conservation, biological, and scientific societies con- 
cerned with conservation of our natural resources. I served one term as presi- 
dent of the Wildlife Society. My academic training was largely in the field of 
wildlife and biology, with a doctorate from George Washington University. 
More details on my background can be obtained from reviewing the American 
Men of Science and Who’s Who in America. 

I trust this is the information you desire. I regret that extended absence from 


headquarters prevented my appearing before your committee in person. 
Respectfully submitted, I am, 


Sincerely yours, 
CLARENCE CotTtTaM, Director. 


Exuisit 9J 


STATE OF CALIFORNIA, 
DEPARTMENT OF FISH AND GAME, 


Sacramento, June 14, 1957. 
Hion. EARL CHUDOFF, 


Chairman, Public Works and Resources Subcommittee, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN CHUDOFF: Because of my longstanding interest in the 
development and uses of our water resources, I sincerely regret that other com- 
mitments prevent my testifying at the subcommittee’s hearings on the Army and 
Interior land-acquisition policy. However, it is hoped that the views expressed 
in this letter can be made a part of the hearing record. 

During more than 40 years of wildlife conservation work I have observed an 
ever-increasing public awareness of the need for developing our water resources 
in a manner so coordinated as to achieve maximum benefits for the largest number 
of people. 

The mistakes of single-purpose water projects are numerous, and the public has 
been permanently denied the advantages of the multiple uses that could be made 
of the water at such projects. 

To prevent these mistakes in the future, we must insist that our water re- 
sources are developed for multiple uses. We must object to any rules or regula- 
tions which will arbitrarily prevent planning and operation of these projects for 
all beneficial uses without too great a sacrifice of primary needs. 

We are deeply concerned about the restrictive nature of the joint land-acqui- 
sition policy of the Departments of the Army and the Interior. This policy has 
been interpreted to prevent the acquisition of land for recreation, fish, and wild- 
life unless specifically authorized by Congress. 

Since the policy prevents the Corps of Engineers or Bureau of Reclamation 
from including acquisition of land for wildlife or recreation in their planning 
reports, the need for its inclusion may not come to the attention of Congress. 
Special efforts on the part of the States or local citizens must be made to obtain 
congressional authorization of funds for such development. This is certainly 
an awkward and inefficient approach to multiple-use planning. 

Flowage easements in lieu of fee title for land around a reservoir present 
several problems. Many areas for which only flowage easements are purchases 
are ideally suited for the management of waterfowl. With landownership remain- 
ing in private lands, such development is usually impossible. To further com- 
plicate the problem the landowners can restrict access to the reservoir and utilize 
its recreational assets for personal gain. 

We are particularly concerned about section 8.6, which prevents the purchase 
of land for preservation, restoration, replacement, or enhancement of wildlife 
or recreational values even if such values are destroyed or drastically impaired 
by reservoir development. Thus, even if the fishery of the newly developed res- 
ervoir may in part compensate for extensive losses caused by the project, land 
cannot be purchased to permit satisfactory public access for utilization of the 
reservoir fishery. 

We further feel that this section 8.6 is in direct conflict with the Coordination 
Act of 1946 (Public Law 732, 79th Cong.). The Coordination Act authorizes 
Federal construction agencies to acquire lands to compensate for habitat losses 
resulting from project construction. Despite the prefacing of section 8.6 by the 
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words “except as authorized by law,” its language is inhibitory to the provisions 
of the Coordination Act. 

Land acquisition at Folsom Reservoir may be pointed out as an example of 
how this joint policy works against the public interest in Federal reservoir proj- 
ects. Land purchases at Folsom Reservoir by the Corps of Engineers were grossly 
inadequate for public access and recreational development. Folsom Reservoir 
is now extremely popular as a recreational area. The lack of planning for this 
use resulted in serious problems of trespass, sanitation, and public dissatisfaction. 
It has now become necessary for the State to purchase additional lands to provide 
for satisfactory recreational development and public access. It is my under- 
standing the State is now paying about $1,000 per acre for land to accomplish 
this program, whereas original land purchases by the Corps of Engineers were 
made for about $100 per acre. The policy governing land acquisition for Folsom 
Reservoir certainly did not represent the public’s interest in multiple-use devel- 
opment of the waters impounded. 

It is my sincere hope the Public Works and Resources Subcommittee will see 
fit to recommend changes in the land-acquisition policy which will encourage 
rather than inhibit multipurpose uses of the Nation’s reservoirs. On behalf of 
the people who annually spend more than 8 million man-days in recreational 
activities on reservoirs in California, I urge the adoption of a farsighted policy 
which recognizes that water and outdoor recreation are inseparable and that 
their development must be planned concurrently. 

Sincerely yours, 
SetH Gorpon, Director. 


ExHIBit 9K 


IzAAK WALTON LEAGUE OF AMERICA, INC., 
Denver, Colo., July 9, 1957. 
Re joint Federal land-acquisition policy 
Hon. Eart CHuDOFF, 
Chairman, Public Works and Resources Subcommittee, 
House of Representatives, Washington, D.C. 


Dear Mr. CHuporr: We regret very much that it has not been possible for the 
league to appear in person before your committee to express its opinions on 
land-acquisition policies of the Army and Interior. It has been and is a matter 
of grave concern to league membership throughout the country. 

Your committee understands fully, I am sure, the pressures being exerted on 
our remaining water and shoreline recreation resources by an ever-accelerating 
increase in public recreation demand. At the same time these water and shore- 
line resources are diminishing from the inevitable attrition of our expending 
civilization. Increased population and demand, decreased resources, results in 
placing an ever-higher premium on the value of the remaining opportunities. 
This is particularly reflected on land and water areas in private ownership. 
Last weekend, for example, I found several miles of the Big Laramie River, Colo., 
which had been available to the public for a trespass fee of $1 per day, now 
costs $2 per day, and the owner is talking about $5. Another considerable stretch 
above it, available on the same basis, now has been leased to a small group for 
their exclusive use. 

Any number of similar examples could be cited. They indicate the trend. 
Moreover, they indicate that the only possibility of replacing these recreation- 
resource opportunities, lost to all causes, is through Government programs, which 
include recreation opportunity as a basic objective. This seems to us to be 
an obligation on the part of government, State and local as well as Federal. 

Government can hardly be in the position of stating policy, in effect, as, “We'll 
see to it that you'll have water to drink, to run industry, to generate power, to 
float barges, water the lawns, and irrigate croplands, but you'll not swim in it, 
fish in it, boat on it, nor use the shorelines for recreation.” Yet, such a statement 
isn’t too much of an exaggeration of some projects as carried out, due to lack 
of legislative authority, unenlightened administrative policy, or just penny- 
pinching, to arrive at an acceptable cost-benefit ratio. Much too frequently, 
projects have been planned as single-purpose enterprises; irrigation storage, for 
example, with power added primarily to pay the cost and flood control to write 
off the rest. Recreation has been incidental, or at best superimposed, after 
all other planning had been completed. 
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The day has passed when we may safely disregard outdoor recreation in con- 
nection with any resource-development plans and programs. If such recreation 
is an important aspect of our way of life, as we know it to be, it must be “built 
into” all our programs or we shall lose most of it by default. This requires a 
positive and constructive approach, broad basic policy, and highly developed 
administrative techniques to assure implementation. 

In our opinion, such an approach and policy cannot be assured by any slide-rule 
method, expressed in elevation above maximum flood or conservation pool or 
horizontal feet from either. No two reservoirs are the same in any respect. 
Each offers different problems and potentials. 

The broad policy might be expressed as: The full potential for public recrea- 
tion opportunity shall be protected at each water-development site through acqui- 
sition in fee of adequate lands above high-water line. 

The term “adequate” can only be defined on the basis of a total long-range 
master plan of recreation development. This will require, as a matter of strict 
administrative procedure that competent recreation technicians in all fields, 
State and Federal, shall undertake reconnaissance studies as early as the en- 
gineers begin theirs and reach a point of refinement no later than the engineers’. 
Such long-range master plans will have to be based on recognition that future 
recreation demands will far exceed anything we can visualize now. Also, that 
if lands are not acquired quickly, their value will appreciate to the point that 
they will be unobtainable for all practical purposes. 

Such a policy carried out would result in what might be considered a lot of 
excess lands; lands not immediately required for recreation use. Some of these 
might well be leased for grazing or other agricultural purposes, if not incom- 
patible with current recreation development and use, pending the time when 
they will be required to help absorb increased recreation use. Other lands 
might not be scheduled ever for recreation facilities but go immediately into a 
program of wildlife habitat improvement. 

Application of such a policy does not preclude the participation of States, 
counties, or local communities. Many reservoir areas now in the early stages 
of planning might best be operated by government agencies other than the Federal, 
for recreation purposes. The fact that a local community or a State lacks the 
vision, the tinances, or legislative authority to take on the responsibility for 
administration of public recreation program does not relieve the Federal Govern- 
ment of its responsibility to protect fully the public recreation potential. The 
Federal Government, in such cases, should acquire and retain control over the 
reservoir lands pending the time that local government can and will assume its 
rightful obligation. 

Lack of such a policy in the past has resulted in many serious losses of outdoor 
recreation potential. In many instances great values could have been salvaged 
or created had the agency in control been imbued with the interest and vision. 
In other cases, there may have been the interest but no authority or funds. The 
west slope features of the Reclamation Bureau’s Colorado-Big Thompson project 
perhaps illustrates the latter type of case. The attached map shows the land 
pattern around Granby and Shadow Mountain Reservoirs. It will be noted that 
most of the shoreline on the west side of the reservoirs is privately owned. 
Private interests own almost all of the most valuable shoreline which should 
be publicly owned for use of the public. These are the areas where facilities for 
concentrated public use should have been developed. This is the shoreline ad- 
jacent to the major access highway, the route taken over Rocky Mountain Na- 
tional Park’s Trail Ridge Road or by folks coming over Berthoud Pass. A more 
enlightened acquisition policy would have permitted this highway to have been 
moved back a piece from the reservoir and retained all the land between the high- 
way and the reservoirs for various types of public recreation use. Too late now! 
The situation at Green Mountain Reservoir, another Colorado-Big T facility on 
the Blue River, presents the same picture; but worse in some respects as most 
of the adjoining lands in public ownership are too precipitous to have use for 
public recreation and access. 

Meanwhile, these valuable shorelines are being developed in a variety of ways 
by the individual owners, each to his own taste, little of it with any regard to the 
overall scenic and other values of the reservoir, and, of course, the public is 
denied access and use of a facility financed with public funds. Due to topography 
of the lands in public ownership, particularly along the new access road on the 
south shore the opportunities to launch boats (the principal recreation use of 
the reservoir in conjunction with fishing) is woefully limited. On Shadow Moun- 
tain it is confined to those few lands held by the Bureau of Reclamation itself. 
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A wonderful opportunity, and its full potential cut in half by lack of policy 
which would have permitted the acquisition of a small fraction more land! 

The Izaak Walton League believes most strongly that we must adopt a more 
enlightened and broad visioned policy as to land acquisition around Federal res- 
ervoir projects. If we don’t, we shall keep on making the same mistakes and 
throwing away important public values not obtainable elsewhere. 

Sincerely, 
J. W. PENFOLD, Conservation Director. 


Exuisir 9L 


AMERICAN PULPWoOoD ASSOCIATION, 
New York, N. Y., July 2, 1957. 
Hion. EARL CHUDOFF, 
Chairman, Subcommittee on Public Works and Resources, 
House Committee on Government Operations, 
House Office Building, Washington, D. C. 


Dear Mr Cuuporr: Although hearings have been completed by the Subcom- 
mittee on Public Works and Resources on joint policy for land acquisition for 
reservoir projects of the Department of the Interior and Department of the 
Army, I respectfully ask that this letter be made a part of the record of those 
hearings in order to record the approval of this association for retention of the 
joint policy adopted on October 12, 1953. 

The American Pulpwood Association is composed of pulpwood dealers, pro- 
ducers and consumers of pulpwood, and others directly or indirectly concerned 
with the growing and harvesting of pulpwood, the principal raw material for 
the manufacture of paper and paper products. The association is speaking in 
this matter as a representative of the pulpwood, pulp, and paperboard indus- 
tries as a whole. 

The pulp and paper industry in recent years has become more and more 
seriously concerned over the acquisition of privately owned timberlands by the 
Federal Government for reservoir purposes and other public uses. Many reser- 
voir projects if authorized by Congress will inundate large areas of commercial 
forest land and affect the major source of economic livelihood of communities 
and industries dependent upon the forest raw materials. With privately owned 
forest lands being similarly lost to national defense, reclamation projects, wild- 
life reservations, and the like, the pulp and paper industry can no longer view 
the situation with anything but concern. 

The consumption of pulpwood is expected to increase 47 percent over the 
next 10-year period alone, according to the recent Department of Commerce 
report, Pulp, Paper and Board Supply-Demand. If this trend continues as 
now seems probable, the pulpwood needs of the future can be met only through 
more effective use of all commercial forest lands. The Timber Resource Review 
conducted by the United States Forest Service shows that 84 percent of all 
pulp manufacturers’ forest lands throughout the country are managed with a 
high degree of productivity. At the beginning of this year there were 9,500 
privately owned certified tree farms in 44 States, embracing about 42 million 
acres of well-managed privately owned timberland. To consistently take more 
of these lands than is needed for economically justifiable reservoir projects is not 
only removing lands for the State and local taxes unnecessarily, but it is also 
destroying the resource base upon which the payrolls of many communities 
depend. 

The land acquisition policy adopted October 12, 1953, has resulted in savings 
of considerable forest land being left in private ownership for such use as is 
consistent with project requirements. This in turn has kept these forested 
lands on the tax rolls and in a type of management which maintains community 
stability. If this joint policy were to be abandoned, we would undoubtedly see 
a return of the liberal acquisition of lands when too much land was being 
acquired for project purposes. 

We would like to recommend that this subcommittee give consideration to 
legislation which would grant further relief to the forest industry which is 
faced with the loss of forest lands which it has been managing on a sustained 
basis. In such cases it would appear to be in the public interest to offer Fed- 
eral forest lands in exchange for the privately owned and managed forest lands 
which are acquired by purchase or condemnation for reservoir projects. 
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We respectfully urge that the views of the pulpwood, paper, and paperboard 
industries favoring the retention of the 1953 joint policy of the Departments of 
the Army and Interior on land acquisition for reservoir projects to be seriously 
considered by the subcommittee and be entered into the record of the hearings. 

Very truly yours,, 
W. S. BRoMLey. 


Exuisit 9M 
May 25, 1953. 
To: General Sturgis. 
From: General Chorpening. 
Subject: Acquisition of lands for the Benbrook Reservoir (par. 2, Operational 
Instructions No. 21). 

1. In response to paragraph 2 of Operational Instructions No. 21, a review has 
been made of the acquisition of lands for the Benbrook Reservoir with particular 
respect to the Richardson case. 

2. Attached is a summary, Data on Benbrook Reservoir, containing informa- 
tion pertaining to the questions which have been raised. Also attached is a copy 
of a memorandum from the Acting Assistant Chief of Engineers for Real Estate 
dated May 21, 1953, subject: S. W. Richardson Land, Tract B-108, Benbrook Dam 
and Reservoir Project, Texas, outlining the various actions taken in the acquisi- 
tion of lands owned by Mr. Richardson. Mr. Johnson’s letter to the Secretary 
dated May 12, 1953, has also been considered, and is attached as enclosure 3. 

3. The case has been carefully reviewed. The lands proposed for acquisition 
from Mr. Richardson are necessary for the Benbrook project, and their acquisi- 
tion is authorized. Although many questions are raised, basically Mr. Richard- 
son’s case can be reduced to two relevant points, namely: (1) Did the Corps of 
Engineers go beyond the intent of the project authorization in changing the site 
and increasing storage requirements of Benbrook Reservoir? (2) Is the Corps of 
Engineers authorized to take in fee all the land which it needs to flood for opera- 
tion of a flood-control reservoir or only that portion required for the conserva- 
tion pool? The other question which Mr. Johnson emphasized, namely, whether 
the Government is authorized to take additional land for recreational purposes, 
is irrelevant. Moreover, the recent court action, although unfavorable to the 
Government, did not rule upon the merits of the case. Attached summary coyers 
all major points. 

4. It is my recommendation that the Secretary be asked to sustain our previous 
action in this case, and that further action, as necessary, be initiated. A proposed 

draft reply for the Secretary’s signature is attached as enclosure 4. 


CHORPENING. 


> * * * * * e 


ESTATE TO BE ACQUIRED 


The general policy of the Department of the Army in the acquisition of land 
for dam and reservoir projects is to acquire the full and unrestricted fee title to 
the lands required for those projects. Any lesser estate, which in effect means 
divided ownership, may involve costly or unanticipated restrictions upon future 
operations of the reservoir for the purpose for which it is built. Originally, the 
Corps of Engineers attempted to construct and operate flood-control projects on 
a flowage-easement basis, substantially as proposed by Mr. Richardson. It soon 
became evident that the controlled inundation of such lands brought forth not 
only a storm of protest but in one case even actual armed resistance. The require- 
ment for fee title to lands to be inundated by project operation has been a firm 
policy of the Corps of Engineers for about 15 years. The implication on the 
second page of Mr. Johnson’s letter that a flowage easement above conservation 
pool is all that the Government could possibly need for flood control, is contrary 
to our considered judgment based on experience. As a matter of fact, a flowage 
easement covering the conservation pool area would be much less objectionable 
than an easement covering lands subject to controlled inundation during flood 
periods only. 

Exceptions are allowed in certain instances. For example, a comprehensive 
flowage easement may be acquired in lands which are already subject to flood 
or on which the prospect of valuable improvements is very remote on tributaries 
of the main stream in the far upper reaches of a reservoir. This presupposes, 
however, that substantial savings in land costs may be realized by taking 
easements rather than fee title in these cases. Otherwise, the Federal Govern- 
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ment, by paying substantially the fee value of the land, would be deprived of 
that increment in value which normally inures to the benefit of ownership of 
the fee title to the land. Again, where there are known or proven mineral re- 
sources of substantial value in a reservoir area, the acquisition of which would 
entail exorbitant costs, fee title may be taken subject to the reservation of 
mineral rights in the landowners or third parties; provided, of course, that the 
exploitation of such rights will not adversely affect the operation of the project. 

The construction and operation of reservoir projects, through the expenditure 
of public funds, create many significant incidental public values. Congress has 
recognized those values in authorizing uses which make such values available to 
the public. Two specific acts pertaining thereto are section 4 of the Flood Con- 
trol Act of 1944, as amended by section 4 of the Flood Control Act of 1946, 
which provides for the use by the general public of reservoir areas for recre- 
ational purposes, and Public Law 732, 89th Congress, which amends an act to 
promote the conservation of wildlife, fish, and game, and for other purposes. 

Studies of the Benbrook Reservoir area indicate that it would provide very 
substantial public values through recreational and other uses. The control of 
such uses would have a very real value to the former owners of the lands re- 
quired for the basic project functions in much the same manner as control of 
large portions of our ocean beaches and other waterfronts by private interests. 
The difference in the case of Benbrook Reservoir, and other reservoir projects, 
is that such values are created by the expenditure of public funds. However, it 
is not maintained that additional land should be procured in order to preclude 
such windfall profits to private landowners. 

Substantially all of the Richardson land proposed for acquisition is below the 
flow line below which the lands are needed for the project. The estimated fair 
market value of the entire 1,207 acres of land needed is $162,000. A flowage 
easement on the lands above the conservation pool (635 acres out of the 1,207 
acres needed) has been offered to the Government without cost. Mr. Johnson’s 
statements and most recent letter imply that Mr. Richardson is also willing to 
donate the land required for the conservation pool without cost to the Govern- 
ment. Apparently, either Mr. Richardson is offering to donate a very valuable 
property to the Government for noneconomic motives or he is anticipating that, 
despite the hazard of flooding, the half of his land above the conservation pool 
will materially increase in value on account of its proximity to the lake. The 
small proportion of the land above the flow line (50 acres) should not be allowed 
to obscure the issue, and might be partially relinquished by plotting closer tan- 
gents if that will bring the problem into sharper relief. 

There is no doubt in any event that: 

(a) Most owners of land cannot afford to give away hundreds of acres of 
valuable land, nor should they be asked to; and the willingness of an individual 
to do so for special reasons should not be determinant of general policy. 

(b) Land situated as is the upper portion of Mr. Richardson’s will increase 
greatly in value on account of the lake, whether held in Government or private 
hands. 

(c) The Government can only fully control the type of improvements to be 
placed on land subject to flooding and assure its free availability for authorized 
flood-control operation by obtaining land in fee and leasing or licensing it back 
for appropriate use, with adequate safeguards. 

(ad) Mr. Richardson will in any event retain a considerable portion of his 
land, which is above the flow line, and is not included in the taking. 

(e) Mr. Richardson will be fully compensated for the value of land taken. 

The actual negotiations and the condemnation proceedings are described in 
attached memo from Real Estate, enclosure 2. Also Mr. Johnson’s recent letter, 
enclosure 3, discusses the recent findings of the court and attempts to draw 
implications therefrom. It appears that the Government’s case has been bogged 
down in legal procedural matters and also in some confusion as to our basis for 
the acquisition of this land. Mr. Richardson is still claiming that our reasons 
for acquiring this land are for recreation “having its origin in the concepts of the 
‘New Deal’ of general welfare.” His maneuver in requesting the testimony 
of the Secretary of the Army personally was apparently the direct cause of the 
court’s ruling of abatement, the real issues not having been decided. 
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CONCLUSIONS 


Our presentation to the Secretary should be based on: 

(a) A strong reaffirmation of the policy of acquiring in fee lands actually 
required for controlled operation of flood-control reservoirs. 

(b) A definite statement that no lands are to be acquired in this case for other 
than for direct project purposes. 


(ec) A conclusion that the project as built is clearly within the project authori- 
zation and the intent of Congress. 

(d) A statement that we intend to review status of taking lines not only at 
Benbrook but at all reservoirs to assure that no unnecessary land is to be taken; 
meanwhile, however, we should proceed to push acquisition of the Richardson 
lands. 

Draft to be presented to the Secretary is attached (enclosure 4). 

It is also proposed that the Secretary be brief on: 

(1) Text of law and of Bureau of Budget Circular A-47 provisions as to land 
for incidental purposes. Also policy of other agencies. Policy brief is submitted 
separately. 

(2) Maps of reservoirs showing our usual close taking lines and also 1 or 2 

ases where we obviously are trying to take more than we actually need. 

(3) Proposed change of policy on “blocking in,” which will not change our 
taking lines in most cases, but will eliminate certain misunderstandings and 
misapplications which have caused unnecessary trouble. 

(4) Some favorable reactions to public use by local newspapers and agencies, 


and justification of retaining a limited amount of taking for public use and 
access. 
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CANTEY, HANGER, JOHNSON, ScARBOROUGH & GoocH, 


Fort Worth, Tezx., June 22, 1953. 
Hon. Rosert T. STEVENS, 7 


Secretary of the Army, Department of the Army, 
Pentagon Building, Washington, D. C. 


Dear Mr. SteveNS: Thank you very much for your letter of June 15. 

I have been in the trial of a case in Austin nearly all of the time since I 
last saw you in Washington, and because of this circumstance beyond my con- 
trol I have been delayed in preparing and forwarding to you the promised résumé 
with supporting photostated documents. This also accounts for my tardy ac- 
knowledgment of your letter, for whcih I hope you will pardon me. 

I am indeed delighted to hear that you may be able to visit the Benbrook 
Reservoir sometime during the period July 6-11, and I look forward to seeing 
you. 

During the trial of this case which is going on at Austin, Tex., I only get back 
here to my office on weekends, so yesterday, on reading your letter of June 15, 
I immediately called Mr. Sid W. Richardson to tell him of your contemplated 
visit in July, and found that he is in Washington, where I have at the moment 
of this writing not been able to reach him on the telephone. 

It would give me great pleasure, if you have time when you visit Fort Worth 
in July, to have an opportunity to briefly entertain you, and let some of the ac- 
tive friends of the administration meet you. I will continue in my efforts to 
reach Mr. Richardson before he leaves Washington, and ask him to contact you 
to see what your wishes are in this respect. 

Answering specifically one of the points in your letter, I should say that the 
12,000-acre figure appearing on page 3 of my May 12 letter is not in error. 

You apparently thought it referred to the amount of land which the Govern- 
ment was seeking to take from Mr. Richardson, but such is, instead, a round 
figure as to the number of acres which the Government is seeking to take for 
the entire project. 

The accurate figures are as follows: 

Under House Document 403, upon which the authority in 1945 was conditioned, 
the dam for which specifications were given was to impound only 30,000 acre-feet 
of water. The conservation level was at 650 feet (mean sea elevation) and the top 
of the imaginary storm and consequently the water surface level was 695. 

Under the project as authorized, there would have been less than 50 acres 
of Mr. Richardson’s land inundated, and approximately 525 


525 acres of Richardson’s 
land would have been located below the maximum water surface level at 695. 
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Under the 1945 project as authorized only 6,200 acres were sought to be taken 
for the project in all, and actually only that part of the 6,200 acres lying below 
650 was all that was needed in fee, with flowage easements above that elevation. 

Under the project as built, the dam was moved without authority 4 miles 
upstream and a much bigger dam was built, impounding 88,000 acre-feet of 
water and with a conservation pool elevation this time at 694, so that this time 
516.82 acres of Mr. Richardson’s land will be inundated by the bigger dam and 
bigger pool. 

Also, the maximum elevation of the imaginary design storm was raised to 741. 

The entire consequence of this unauthorized enlargement was to raise the 
total acreage requirements to more than double the 6,200 acres, as the engineers’ 
1952 fiscal year estimate called for 13,448 acres. That I am correct in this, affirma- 
tively appears from Army engineering data furnished the 1951 Appropriations 
Committee of the 82d Congress in a printed report of that hearing, at page 29, 
which shows this figure of 13,448. 

If I recall correctly, when I was in your office on my last visit, the Army 
Chief of Engineers gave you a figure of somewhere between eleven and twelve 
thousand acres instead of the 13,448. 

The matter which has apparently confused you is that in the original petition 
of condemnation filed against Richardson the Government asserted the necessity 
of taking 1,452 acres of Mr. Richardson’s land, which included some two or three 
hundred acres higher even than the 741 maximum phony design storm. 

After we vigorously protested, they cut the condemnation figure down against 
Richardson by an amended petition to 1,207 acres, and pretented that all of this 
acreage lay below the 741 line, but it later appeared that this is not true and 
there is approximately 50 acres of this 1,207 acres that is still above 741. 

So you will further fully understand the matter, we have been offering all 
along to give the Government free and in fee all of the more than 500 acres 
lying below the 694 conservation pool elevation (maximum normal high water 
below flood stage), and also free as a covenant running with the land a flowage 
easement and a perpetual waiver against damages up to mountain tops, with 
further free easement for entry to police and maintain the shore line. 

In order to avoid further delay in preparing the résumé, I am having several of 
my associates roughdraft the matter and get the accompanying exhibits photo- 
stated. I will try to have this completed possibly before you visit Texas, and in 
any event will be able to give it to you while you are here. 

With kindest personal regards, I am, 

Yours respectfully, 


GILLIs A, JOHNSON. 
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DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 
Washington, D. C., June 26, 1953. 
To: Division engineer, Great Lakes division, Corps of Engineers, United States 
Army, Chicago 15, Ill. (Identical letter sent to all division and district 
engineers on zone of interior construction. ) 
Subject : Public relations in real estate operations. 

1. One of the most important activities having a bearing on public relations 
of the Corps of Engineers is that of acquisition, management and disposal of 
real estate. The real estate program is a large one and it affects, individually and 
collectively, a large segment of the public. The successful administration of the 
program needs not only the skills to perform the inherently technical processes 
but it requires an awareness of our responsibilities to the individual and the 
general public. 

2. Recently the Acting Assistant Chief of Engineers for Real Estate made 
a comprehensive study to determine the areas in which the public relations aspect 
of the problem could be improved. The results of this study and his observations 
are contained in the accompanying paper which I consider to be an excellent 
treatment of the subject. I find in it that our enunciated policies and procedures, 
evolved through the years, are premised on a keen perception of the problem. 
Their proper application to everyday operations is a constant challenge. 

3. The paper is now being studied by this office for further implementation 
as may be necessary, but is distributed at this time for background purposes due 
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to the overriding importance of good public relations in real-estate operations. 
I urge that you read this paper and that its distribution to real estate and other 
interested employees receive your personal attention. 
S. D. Srurats, Jr., 
Major General, Chief of Engineers. 


ExHipit 9P 

JULY 16, 1953. 
Through: Mr. Carl Rylander, District Engineer. 
From: Gilbert L. Jentz. 


Subject: Review of presentment to Robert T. Stevens, Secretary of Army, re Ben- 
brook Dam and Reservoir project. 


1, At the request of Mr. Carl Rylander, Chief of the Real Estate Division of this 
office, I have made a review of the presentment prepared by Gillis A. Johnson, at- 
torney for 8S. W. Richardson, with a view to assembling certain basic engineering 
data to be transmitted to Southwestern Division concerning the engineering justi- 
fication for the construction of the Benbrook project as built. 

2. Due to the limited time available and the volume of the material contained 
in the presentment, a thorough and comprehensive study of the document has 
been impossible. However, there are transmitted herewith basic engineering data, 
undoubtedly already in the files of Southwestern Division and Office, Chief of 
Engineers, which are considered pertinent and of value in preparing a rebuttal. 


GILBERT L, JENTZ. 
COMMENTS ON PRESENTMENT 


Page 6: Total of column “1952 Estimate of Number of Acres” should read 
380,671 in lieu of 680,671. On the basis of this corrected total, “460,000” in line 
4 of paragraph under table should be corrected to read “160,000.” 

Page 7: Public hearings in the interest of obtaining views of interested parties 
on development and management of project lands and water areas are held in ac- 
cordance with provisions of O. & R. paragraph 4224.05, section 24, chapter IV. 

Page 8: The meeting referred to and attended by Mr. F. K. Mixon of this office 
was attended by representatives of the United States Fish and Wild Life Service, 
Texas Game and Fish Commission, Dr. J. K. G. Silvey, North Texas State College, 
members of the Trinity Improvement Association’s recreation committee, and 
parties interested in the development of the recreation facilities in the Trinity 

tiver watershed, at the invitation of the Trinity Improvement Association’s rec- 
reation committee. Mr. Mixon, representatives of the Fish and Wild Life Service, 
Texas Game and Fish Commission, and Dr. Silvey presented papers to the meet- 
ing setting forth the desirability of recreational development and presenting a 
résumé of what has been accomplished to date in the development and the promo- 
tion of public use of public lands. This meeting was not an official public hear- 
ing held by the district engineer for the purpose of obtaining data and informa- 
tion pertaining to the views of interested parties on the development and manage- 
ment of project lands and water areas at any specific reservoir currently under 
construction by the Fort Worth district. 

Pages 11-12: Justification for the acquisition of lands to elevation 741 is as 
follows: 

(a) Probable occurrence of floods larger than those of record based on trans- 
position of major Texas storms over the watershed as given in following tabu- 
lation: 


i 


| 


| Peak inflow,| Maximum 





Storm Rainfall Runoff | cubicfeet | reservoir 
(inches) (inches) per second | level, mean 

| sea level 
Spillway design : 28.2 21.5 | 290, 100 | 741.0 
June-July 1899..........- ’ 28.3 | 22.0 | 205, 100 738.5 
EE EE AES 28. 3 | 23.7 290, 000 | 742.0 
PPO WEE. cacenésacsecsess veh cana ; 23.5 | 18.2 } 214, 000 737.3 
eee ee eee Pednc soa 16. 6 | 12.1 167, 900 | 732. 6 
Bene et 100 one cdvencdoanatiodnssouan see 18. 2 | 12.8 | 157, 300 | 732.8 
July 1940...-- : eae . el 19.9 | 14.9 182, 000 | 734.8 
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Six major storms have occurred in the past 52 years which would have produced 
reservoir levels almost equivalent to that of the spillway design flood. 

(b) Development of the full potentialities of the site or make necessary pro- 
visions in the initial development that would permit its full operation for all in- 
tended purposes, both present and future. 

(c) Cognizance of the residential developments that will take place in the 
vicinity of Benbrook Reservoir due to its proximity to the city of Fort Worth and 
the hazard to human life and property if residential developments are constructed 
at elevations that will be flooded by the reservoir. 

(d@) Construction of access roads required for the maintenance and operation 
of the project and to permit public use of the water area of the reservoir. 

(e) Allowances for wave wash, undercutting of steep banks, erosion control 
structures, and possible damage resulting from changed ground water conditions. 

(f) The realization of important public benefits from collateral uses of the 
reservoir. 

The acquisition of sufficient reservoir lands to meet all future needs during the 
development of a reservoir project is just as important as the provision of a safe 
design for the structure. Inadequate foresight in providing the required reser- 
voir lands can result either in the project’s limited use in the future or large 
expenditures at a future date to acquire the lands and improvements that have 
been constructed adjacent to the reservoir. In view of the foregoing it is believed 
that the adoption of the guide contour elevation 741 is fully justified. 

Page 13: The necessity for storages provided in the project are set forth in the 
Definite Project Report on Benbrook Dam and Reservoir dated March 1946. The 
Selection of the spillway design storm was based on the maximum storms that 
occurred in the region of the Upper Trinity Basin. Rainfall depth duration curves 
for these storms were submitted to the Hydro Meterological Section of the 
River and Flood Division, United States Weather Bureau, for analysis and which 


furnished to OCE the spillway design storm rainfall adopted for the design of 
this facility. 


RESUME OF UNAUTHORIZED ACTION AND EXCESSIVE TAKING OF LAND FOR THE 
BENBROOK PROJECT 


Page 16-46: River and Harbor Act of 1945, Public Law No. 14, approved the 
comprehensive plan of improvement in its entirety but authorized for construction 
only the reservoir projects and navigable channel from Houston to Liberty with 
a turning basin at Liberty. 

1. The plan of improvement set forth in House Document 403, 77th Congress, 1st 
session, provided for a channel 9 feet deep and 150 feet wide from Fort Worth to 
the Houston ship channel and required 26 locks and dams (lock chambers, 75 feet 
by 450 feet). The estimated Federal first cost of the project was $96,000,000 (1939 
price level). 

2. The River and Harbor Act of March 2, 1945 approved a plan for a navigable 
waterway from a point in Galveston Bay at the Houston ship channel to a ter- 
minus at Fort Worth, Tex., but authorized for construction at that time only 
that portion of the channel as far upstream as Liberty, Tex. Construction of the 
navigable waterway has been initiated and is completed upstream to the vicinity 
of Anahuac, Tex. 

3. Plans for the navigation aspects of the operation of the Trinity River Basin 
Reservoir projects, as embodied in House Document 403, contemplate that prosecu- 
tion of the approved (but not authorized) navigation be subject to the assurances 
by local interests that they would furnish an adequate regulated supply of water 
for the navigation project. In this connection reference is made to House Docu- 
ment 403, page 146, paragraph 490: “(b) That the prosecution of the navigation 
project shall be subject to the condition that the local interests shall give assur- 
ances satisfactory to the Secretary of War that they will: 

* *” * * * + * 

“(6) Furnish an adequate regulated supply of water for the operation of the 
waterway.” 

4. During the preparation of House Document 403 it was apparent that the sur- 
face water resources of the basin would have to be conserved in order to provide a 
dependable water supply for the navigation project. Accordingly, it was recom- 
mended that navigation storage be provided in the Benbrook and Grapevine 
projects. House Document 403, which formed the basis for authorization of the 
Trinity River projects by Congress, recognized that the improvement of the 
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Trinity River for navigation might require many years, and therefore provision 
was made for the use of this navigation storage for stream regulation or recrea- 
tion until the navigation project was constructed. 

Justification for the change of the dam site from river mile 11.3 to river mile 
15 is to be found on page 7 of the definite project report and also in the conclu- 
sions reached at a meeting of consultants held in the Galveston district office 
November 29, 1945. The principal reason for such change in location was that 
studies developed the possibility of a saving of approximately $1,000,000 in con- 
struction costs. The comparative cost estimate of the project as set out in the 
project documents (mile 11.3) is $7,939,306, whereas the estimated cost as set out 
in the definite project report (mile 15) is $6,951,394 (see appendix V—DPR). 

The reasons for the change from a gated spillway to the uncontrolled spillway 
are to be found on page 8 of the definite project report and are likewise set out 
in the minutes of the meeting of consultants held in Galveston on November 29, 
1945, 
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Fort WortnH, Tex., August 17, 1953. 
Hon. Roegert T. STEVENS, 
Secretary of War, 
Washington, D.C. 

DEAR Mr. SteveNs: Thank you very much for your kind letter of August 14. 
We now feel confident that you feel as we do about taking this large acreage 
of land for lake purposes, and you will see that both the Government and the 
individuals get justice. 

In my letter of July 7, I referred to Mr. Frank Corn, from whom the Govern- 
ment purchased most of his land on Benbrook Lake. Mr. Corn did not want to 
sell his land at any price, and is now anxious to repurchase it from the Govern- 
ment on the same basis on which it was sold by him. If the Government sells 
this land back, it will again be subject to State and county taxes, income taxes, 
and so forth, and the Government will be getting back its capital on which it was 
only making 0.057 percent, as pointed out in my previous letter, and it would 
take 170 years for the Government to get its money back. 

I am unable to reach Mr. Glazier now and I assume he is out of the city, but 
will ask his permission to return the letter to you. However, I am now advised 
that Mr. Jess Harris has left the Government service in the meantime. 

I believe I gave you copies of the affidavit of Mrs. Keating, Mr. Wallace, and 
Mr. Corn, but in case I did not, I enclose herewith copy of each. In the mean- 
time, Iam sorry to say Mrs. Keating died. 

I am afraid that you may have the same handicap that a lot of the other 
Cabinet officers have had. I know on a number of occasions they have sent down 
here, as investigators, a man held over from the previous administration, who 
promptly came in and whitewashed everything and doubtless made a favorable 
report. I am extremely doubtful if the men in the old administration can be 
trusted to look after the interest of the present administration. I have practiced 
law for 30 years, and if I were going before a jury to convince the jury that the 
Corps of Engineers as operated here in Fort Worth, is incompetent, extravagant, 
and bureaucratic, I would have no doubt about the outcome. These people have 
spread all over about a block square building, and you can go in at any time of 
the day and find numerous employees sitting idly about, either on the desks of 
other employees, doing their toilet, or other similar occupations, indicating that 
they are much overstaffed. It is inconceivable to me that a branch of the United 
States Army, numbering hundreds of people, should be maintained here for the 
small amount of construction now going on or even contemplated. 

If, in your judgment, it is advisable that recreational spots be established 
around the lakes, then I believe it is practical and businesslike to let the conces- 
sions to various private persons who will agree, in writing, to operate them in a 
businesslike manner and pay the reasonable amount of rental to the Govern- 
ment without any further supervision than would be required if you or I owned 
the property and had it leased out. This could even include policing any park 
area included in the concession. 

While I am in favor of a park area of reasonable size and location on each of 
these lakes, I can see no reason for either a number of park areas or an area 
of such size as will require a great deal of time and expense to care for. It is 
even possible that at the larger lakes an area could be set aside on each side of 
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the lake as a matter of convenience, but I do not believe the people in Wash- 
ington, D. C., and California, want to pay for thousands of acres of parks to 
be established and maintained in the State of Texas. Also, please bear in mind 
that cities maintaining parks are located close to all these lakes, and that the 
only practical use for a park around any of these lakes is to be used in connec- 
tion with the lake itself, and it seems to me should not logically include more 
than 100 to 200 acres, which would be an area far in excess of that which will 
be actually used, and as much as I think the Government can afford to main- 
tain. If, at some far distant date, the Government should require a larger park, 
then they can condemn the property and take it at that time and save the interest 
on the money all these years. 

Due to the fact that I handled the Eisenhower campaign for this district, and 
that I am now a member of the Republican State executive committee for this 
district, I have a triple interest in these matters; that is, my interest as a lawyer, 
as a citizen, and as a Republican, and I do earnestly request that you give 
this matter your usual, careful consideration, and change the policy of the 
engineers as follows: 


1. Cut down the tremendous office personnel, which is costing the taxpayers 
a huge amount of money. 

2. Reduce the number of acres to be condemned. So far as the valuation is 
concerned, I feel that I can go into court and sustain my client’s claims as to 
valuation, and I am not appealing to you from this standpoint. 

3. Sell back to those landowners, from whom it has been purchased, a large 
amount of the land which is wholly unnecessary to the Government’s use, a bur- 
den to the taxpayers, and which cannot be kept up without a large Corps of 
Engineers to supervise and police same. 

The very fact that the Corps of Engineers is leasing back to the farmers thou- 
sands of acres of this land which they have taken away from them, shows in 
itself that it is not necessary to take this much land, and that the Government 
has no need for it. I believe that the Corps of Engineers plan, however, to 
gradually add to their forces and expand their activities to take in thousands 
of acres for park purposes, and all of which is wholly unnecessary. I can’t 
see that there could be any other logical reason for their action. 

Thanking you and with best regards, I remain, 

Sincerely yours, 


Hyver & Honts, 
By Etton M. HyYbDeEr. 


Exurerr 9R 


SWDRE (601.1 Benbrook Res.) 3d Ind. 

To: CofEngrs, DA, Washington 25, D. C. Attn: ENGLO. 

Subject: Report for the Secretary of the Army—Benbrook Dam and Reservoir 
Project (CofEngrs ltr, 26 Aug. 53.) 

Div. Engr., SWD, CE, Dallas 2, Tex., 10 Sep. 53. 


1. Reference is made to the report of the district engineer, Fort Worth district, 
contained in the preceding second endorsement and to the accompanying en- 
closures which are a map of segment B, Benbrook Reservoir, on which tract No. 


B-107 is delineated in red, and a detailed history of the acquisition of tract 
No. B-107. 


2. Although paragraph 1 of the preceding second endorsement indicates that 
Mr. Corn has not approached the district engineer or any of his representatives 
in an effort to regain title to his land, the acquisition history of the tract does 
reveal that Mr. Corn was opposed to the sale of the property, particularly with 
reference to lands situated at the higher elevations. The acquisition of tract No. 
B-107 is consistent with the acquisition of other lands being acquired for the 
project and the real property-taking line conforms substantially to the elevation 
741-foot contour. 

3. The Mr. Glazier mentioned in Mr. Hyder’s letter of August 17, 1953, is 
believed to be a reference to Mr. A. W. Glazier, 2004 Forest Park Boulevard, Fort 
Worth, Tex., owner of tract No. W-R 1605, Whitney Reservoir, Tex. The 
reference to Mr. Jess Harris is considered a reference to Mr. Jefferson D. 
Harris, valuation engineer employed by the Fort Worth district until his retire- 
ment on June 30, 1953. Mr. Harris’ principal duty consisted in the valuation of 
gravel deposits upon the lands being acquired by the Fort Worth district. 
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4. The statement contained in the last sentence of paragraph 6, preceding en- 
dorsement, is ambiguous in that it appears to request authority to conduct an in- 
vestigation which has been already ordered. This point has been discussed with 
the district engineer and he believes that he has investigated the allegations of 
Mr. Hyder as far as is possible. This office concurs in that view. He cannot 
investigate the allegations contained in the affidavits of Mrs. Keating and Mr. 
Wallace because he has not been allowed to see the documents. From those 
parts read to him he deduces that Mrs. Keating denounced “bureaucratic meth- 
ods” of land appraisers in 1950 and 1951, and that Mr. Wallace alleged a similar 
attitude on the part of Mr. Berge in the Office, Chief of Engineers, when he, 
Wallace, made a visit to that Office. 

5. It is believed that Mr. Hyder was unacquainted with the scope of activity 
of the Fort Worth district when he charged overstaffing and inefficiency. 
Actually, the office is operating at a high level of efficiency and continual efforts 
are being made to increase the employee workload. In the past 12 months, with 
no decrease in work, the employee force has been reduced by 60, and more re- 
ductions in force are being scheduled to meet reduced requirements. 

6. The district engineer conferred with Messrs. Hyder and Honts together, and 
Mr. Honts expressed considerable displeasure with the action taken by his partner 
when he learned of the letter which had been written. Among other things, he 
charged Mr. Hyder with political activity contrary to an agreement they had 
at the time of forming the partnership. 

Hersert D. VOGEL, 
Colonel, Corps of Engineers, Division Engineer. 
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DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 
Washington, August 25, 1953. 
Hon. Ratpu A. Tupor, 


Under Secretary of Interior, Washington, 25, D.C. 


Dear Mr. Secretary: Many thanks for your letter of August 14 in which you 
gave me the names of Mr. Donald Mitchell and Mr. William Burke. 

Based on Secretary Stevens’ instructions, we prepared a new real estate policy 
over here which greatly limited the acquisition of land at fee-simple. After 
briefing the Secretary, I am sure that he desires that the next step will be that we 
get together with the Department of Interior, but I advised him that our first 
meeting of September 9, was to be on a special subject (costs allocation), which 
you desired for priority discussion. 

I suggest that we discuss the proposed agenda for our series of meetings on 
water resources policies at the first meeting. Perhaps acquisition of real estate 
can be placed very high on that schedule as I know that Secretary Stevens is 
most anxious for a uniform Federal policy. 

Incidentally, I am sure that the Secretary personally desires to attend that 
conference, but if it is impossible, Under Secretary Johnson from our Department 
may have to substitute for him because of the fact that the Secretary gets back 
from leave just about that time and might be delayed enough to prevent at- 
tendance. 

In the meantime, unless you object, I suggest that our working people get 
together as we would very much like to get the primary views of your Depart- 
ment on our proposed revision of policy. I will, therefore, have our Civil Works 


Division work with the two representatives of your Department mentioned 
above. 


Many thanks for your cooperation. 
Sincerely, 
S. D. Srurals, Jr., 
Major General, Chief of Engineers. 
To note by Chief, Civil Works Division: No objection to starting conversations 


on real estate policy with Department of the Interior representatives now. 
SDS/sm /fse. 
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EXHIBIT 9T 
AuGUST 28, 1953. 
To: General Robinson. 
From : Colonel Canan. 
Subject : Conference with Interior Department on new real estate policy. 

1. In accordance with your instructions, preliminary conferences were had with 
representatives of the Interior Department at which was discussed the modified 
real estate land acquisition policy as set forth in memorandum for the Secretary 
of the Army dated August 13, 1953. At the conference held on August 27, 1953, 
the following were in attendance: 

Mr. Mitchell, Interior Department 
Mr. Shaw, Interior Department 
Colonel Whipple, Civil Works 

Mr. Kinney, Civil Works 

Colonel Canan, Real Estate 

2. Initially the dams and reservoirs of the Interior Department were all built 
on public lands. It has been only relatively recently that the Department had 
to adopt a land acquisition program. They found under their initial land ac- 
quisition program that they were acquiring more land than they needed, and 
at the present time the Interior Department is working under a policy adopted 
by them in 1949. There is a great difference between their present policy and the 
Corps of Engineers present policy. Although it would appear initially that their 
policy and our proposed policy differ widely, analysis will probably show that 
we are in closer agreement than appears on the surface. It should be borne in 
mind that our operational requirements and characteristics of projects may be 
somewhat different. 

3 The following gives the comparison of the policy under consideration with 
the policy of the Interior Department. 


New Department of Army | Interior Department policy 








policy 
| 
Par. reference 2 (a)—Lands for permanent | WOR Sancti blabsseneen Fee. 
structures. | 
Par. reference 2 (b)—Temporary areas used | Easement unless value of | Probably use fee in such cases 
during construction. | land destroyed—and | more than Army. 


then fee. j 
Par. reference 2 (e) (1)—Lands permanently | Fee...........-...-.-...-- | Fee to 300 feet horizontally 
inundated. | from pool edge. “Square- 
| | out”’ liberally in their taking 
| |} even at times to tract bound- 
| aries. 

Par. reference 2 (e) (2)—Lands subject to | Generally fee........._._-. Easement but allow no dwell- 
frequent inundation (top of 5-year flood). ings below top of spillways 
(it should be noted that their 
300 feet and ‘‘squared out” 
fee taking probably about 

equals our fee takings. 
Par. reference 2 (e) (3)—Lands infrequently | Easement—but no struc- | From spillway to top of gates— 
inundated. | tures. easement With no restrictions 
except right to flood above 

top of gates, no taking. 


| { 


4. They foresaw and commented almost immediately concerning the difficulties 
we might experience in applying our new policy to reservoir projects on which 
acquisition had already been started. 

5. Other points of interest which were brought out were as follows: 

(a) Their easements are costing from 50 to 70 percent of fee costs. 

(0) Above top of spillway they do not buy the dwellings and allow them 
to be flooded out with no restrictions. 

(c) Seepage is somewhat of a problem with them. 

(ad) They do not block out top of easement and generally describe by 
elevation only. 

(e) Instead of specifying ‘“‘mineral rights,” they have found it better to 
specify “mineral, oil, and gas rights.” 

(f) They have found little difficulty in acquiring easements and had to 
condemn a fewer number for easements than for fee. They give considera- 
tion in fixing easement values to frequency of floods, time of year of floods, 
length of floods, and use of land by owner. 


| 
| 
| 
| 
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6. It was mentioned during the conference that in evaluating their methods, 
consideration must be given to the fact that they are not building flood con- 
trol reservoirs, the lands are normally in a relatively uninhabited area and 


their rainfall problem is generally different than we experience further to the 
east. 

7. The Interior Department has no clear-cut legal right to acquire land for 
recreation. Their policy of acquiring land 300 feet horizontally from the pool 
and “squaring out” tracts allows them to get some land for public use. 

8. It was my impression that they would be reluctant to voluntarily adopt 
our policy at this time for the following reasons: 

(a) Additional difficulties which would arise if policy was applied to 
acquisitions now underway. 

(6) Difficulties in securing land for public access. 

(e) Believe their policy satisfies their need and that our policy is not 
necessarily a better one for them. (They are now acquiring more land at 
Green Mountain, Grand Coulee, and Hoover where they did not acquire the 
300 feet). 

(d) Believe that their policy is more clear cut and easier to explain and 
administer in the field. 

(e) Understandable reluctance to change. 

9. They expressed a desire for further conferences, particularly on appraisal 
methods and other real estate features. This should be given consideration after 
the meetings referred to by General Sturgis in his letter of August 25, 1953, to 
Mr. Tudor. 

10. A copy of a proposed Interior Department bill (S. 901) was given us, which 
had to do with sale of surplus reservoir land back to former owners. This 
bill, if passed, would simplify our problem of the retroactive features of the 
new policy if it can be applied to our lands. 

CANAN, 





Exursit 9U 
OFFICE MEMORANDUM, UNITED STATES GOVERNMENT 


Aveust 31, 1953. 
To: Army Corps of Engineers for Real Estate. 
From: Deputy Chief of Engineers for Construction. 
Subject: Real estate policy. 

1. It is desired that our new real estate policy be implemented at an early 
date. Before doing so, however, it is the Chief’s desire, unless you have good 
reason for contrary action, that we adopt the policy of fee acquisition to a point 
300 feet horizontally from the edge of the permanent pool. Some flexibility in 
this may be desirable. To this extent we would be following current practice 
of the Department of the Interior except that we would not block out liberally 
but set our line on close tangents. It is believed that this policy will be easier 
to administer and explain to local people and the courts. It is believed that it is 
fairly close to the average 5-year flood. It is desired that you draft a memo- 
randum from the Chief to the Secretary of the Army recommending this change 
to conform more closely with Interior policy, pointing out the advantages. This 
should be coordinated with civil works. 

2. I have reviewed your memorandum of August 27 to the Chief of Engineers, 
with draft of instructions to the field, and your memorandum of August 28 on 
conference with Interior. I would like your comments on the following: 

(a) It appears to me that implementation of our new policy will not cause 
any objections on the part of Interior except possibly in individual cases in- 
volving fish and wildlife. Therefore, the policy can be implemented without 
fear of substantial changes being required as a result of future conferences 
with other departments. 

(b) I believe we should drop the term “comprehensive easement” and 
place only such restrictions in the easements as will adequately meet the 
Government requirements. Thus I would leave out right to “permanently” 
flood above the permanent pool unless there is an authorized plan for future 
raising of the pool. Also prohibition of structures need not prohibit all types 
of structures nor, in some cases at least, necessarily require removal of 
structures. 
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(c) The Interior practice of describing top of easement by elevation ap- 
pears desirable to me. 

(d@) While I recognize the many difficulties in implementing this policy, 
particularly with respect to reservoirs partially acquired, I think we should 
make every effort to capitalize on the change in policy from a public-rela- 
tions standpoint. I feel that if properly handled we can gain, rather than 
lose, good will. I would like, therefore, the draft of instructions to the 
field to be reviewed carefully from this standpoint. The principal problem, 
as I see it, is the additional time required for acquisition and the delay in 
payment to the landowners. There are of course some places where we 
cannot afford delay due to expected closure or impoundment dates as you 
have pointed out in your memorandum. It is suggested that in lieu of pro- 
tracted appraisals of easements and surveys, an offer be solicited from the 
owner to be evaluated on the basis of savings and best judgment. ‘This 
would apply only to pending cases to reduce the immediately created backlog. 
Other means of saving time should also be explored, e. g., where the probable 
differential in price is close to the additional administrative costs involved, 
shortcuts should be resorted to. Other means of shortening the time for 
both acquisition and payment to landowners should be considered. 

3. It is desired that instructions to the field be issued as soon as possible, 
but not before the Secretary’s action on recommendation referred to in paragraph 
Labove. I would like to have a conference on this subject with Real Estate and 
Civil Works at an early date. 


B. L. R. 


EXHIBIT 9V 


CANTEY, HANGER, JOHNSON, SCARBOROUGH & GoocH, 


Fort Worth, Tezx., October 14, 1958. 
Hon. Rozpert T. STEVENS, 


Secretary of the Army, 
Pentagon Building, Washington, D. C. 


DEAR Mr. Stevens: Colonel BeLieu has probably told you that I asked him 
some time ago if he thought it would be possible for Mr. Richardson and the 
writer to secure a very brief audience with you before you make a final and 
irrevocable decision affecting Mr. Richardson’s land, and Colonel BeLieu indi- 
sated he though that might be arranged, as Mr. Richardson as the owner and 
I as attorney are most anxious that this matter can be disposed of by a satisfac- 
tory stipulation, which will be entirely reasonable from both the Government 
and landowner’s standpoint and which will not leave any loose ends. 

As I have said to Colonel BeLieu in the letter to him, with which this letter 
is enclosed, we respectfully think there are 2 or 3 points applicable to this 
reservoir and this land, and which are of great importance to us, that may not 
have been brought forcibly to your attention in your effort to make a broad 
policy decision. 

The immediate occasion for this letter is that I called the district engineer, 
Colonel Haliock, this morning, and he told me that he had received a general 
directive, which he was so kind as to attempt to describe to me on the telephone, 
although I have not seen a copy. He then stated he had written or wired your 
office to ascertain if there were specific instructions with respect to tract B—108, 
and that he anticipated, in view of the previous conference held here on the 
subject and your inspection of the land, and the fact that our suit has gone 
further than anybody else’s and is still pending for final disposition, there would 
be such a specific directive. 

We were also told by the local district attorney’s office that they understood 
that there had been some public statement issued from your office, but nobody 
here has yet seen it. 

While we are much pleased with the general direction of the new policy as 
we understand it, there are some things in its application to our particular 
problem that we request permission to discuss with you before you finaliy rule. 

With kindest regards, I am, 

Yours sincerely, 
GILLIs A. JOHNSON. 


| 
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ExuHisit 9W 


Corps OF ENGINEERS, UNITED STATES ARMY, 
OFFICE OF THE District ENGINEER, 
Fort Worth, Tex., December 11, 1958. 
To: Division engineer, southwestern division, Corps of Engineers, Dallas, Tex. 
Subject: Application of new real estate policy to tract No. B-108, Benbrook 
Reservoir. 

1. Reference is made to letter SWFRE, dated November 6, 1953, subject: New 
Real Estate Policy—Tract No. B-108, Benbrook Reservoir, and subsequent en- 
dorsements thereon. 

2. On December 10, 1953, the district engineer contacted Mr. Gillis A. Johnson, 
in accordance with the instructions contained in second and third endorsements 
to above-referenced letter. The district engineer informed Mr. Johnson that 
the Chief of Engineers has directed the district engineer to acquire tract No. 

3-108 at Benbrook Reservoir in conformity with the new acquisition policy for 
civil-works projects. The district engineer informed Mr. Johnson that fee title 
would be acquired to the approximate elevation of 697, and that a flowage ease- 
ment would be acquired to elevation 741. The district engineer further informed 
Mr. Johnson that there could be no restriction in the deed prohibiting the general 
public from going on the land which will be in Government ownership between 
elevation 694 and 697. The district engineer further informed Mr. Johnson that 
habitable structures would not be permitted in the easement area, and that the 
52 acres of land which he had offered to convey to the Federal Government were 
not required for project purposes. Mr. Johnson was informed that the directive 
from the Chief of Engineers followed personal consideration of the matter by 
the Secretary of the Army. 

3. Mr. Johnson informed the district engineer that this basis for settlement 
was not agreeable to him and his client, and that he would contact the Secretary 
of the Army. Mr. Johnson stated that if the Secretary of the Army was not 
willing to modify the land-acquisition policy, that it would be necessary for the 
Federal Government to again resort to condemnation proceedings. 


H. R. HALLocK, 
Colonel, Corps 0f Engineers, District Engineer. 


ExHIBIT 9X 
[Second endorsement] 


DISTRICT ENGINEER, ForT WortTH DISTRICT, 
Corps OF ENGINEERS, 
Fort Worth, Tez., September 2, 1954. 
Subject: Report on H. R. 10155 (Corps of Engineers letter, August 17, 1954). 
To: Division Engineer, Southwest Division, Corps of Engineers, Dallas 2, Tex. 
(Attention : Real Estate Division). 

1. The following report is submitted in response to the request contained in 
the basic letter: 

a. The total acreage required for the Benbrook Dam and Reservoir project 
is approximately 11,886 acres. This figure is based on ENG Form 962 for the 
period ending June 30, 1954. 

b. The estimated total cost of the land for this project is $2,257,100. This 
figure is based on Detailed Project Schedule (PB-2A) dated July 21, 1954. 

e. The enclosed maps (segments A, B, C, and D) show the lands which will 
be affected if the subject bill is enacted. These maps show pertinent coratour 
lines, project boundaries, acquisition tracts, and former owners of the tracts. 

d. It is estimated that 4,490 acres representing an acquisition cost of approxi- 
mately $824,200 would be subject to reconveyance under the terms of this pro- 
posed bill. Of the 4,490 acres, approximately 740 acres are situated above eleva- 
tion 741 (guide contour). Application of the new real-estate acquisition policy 
to the 740 acres would permit return of full fee title in the land to the former 
owners without reservation. The other 3,750 acres subject to reconveyance 


under the bill are below elevation 741, and consequently a flowage easement 
over these lands will be required. 
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e. It is estimated that, in the aggregate, the lands which would be subject 
to reconveyance have increased in value by 500 percent since acquisition. 

f. There are no improvements located on lands affected by the bill. 

g. These lands were acquired for the purpose of furnishing flood-control 
storage for Benbrook Reservoir and this is their primary function. Secondary 
uses include agriculture, grazing, and recreation. 

2. An act of the Texas Legislature in the 53d regular session (1953), Article 
6711, Vernon’s Civil Statutes of Texas, provides that any landowner without a 
public road to his property may make application to the commissioners’ court 
of the county in which the land lies for an order establishing such road. If an 
inaccessible tract were sold to a former owner, it is reasonable to assume that 
he would petition the county for an access road, and that the county would make 
a demand upon the United States for the cost of furnishing such access, predi- 
cated upon the fact that construction is necessitated by reason of the reservoir 
project. It is assumed that, if the proposed bill as presently drafted is enacted 
into law, the economics of the reconveyance would not be a matter for con- 
sideration. If this assumption is correct, it is recommended that consideration 
be given to a revision that would permit the Secretary to withhold a particular 
tract from disposal, if such disposal resulted in the Federal Government having 
to bear the cost of providing access to the tract in question. 

3. It is assumed that the term “improvements” in section 1, paragraph 4d, of 
the proposed bill is intended to mean any improvements that affect the value 
of the land. However, it is suggested that the wording be clarified in order that 
the wrong interpretation may not be placed upon this condition in the bill. 

Harry O. FISCHER, 
Colonel, Corps of Engineers, 
District Engineer. 





Exureir 9Y 


601.1 (Ferrells Bridge Dam) and Res. 6th Ind. 

Texas. 

ENGLP (23 June ’55). 

Subject: Real Estate Memorandum No. 4, Ferrells Bridge Dam and Reservoir, 
Cypress Creek, Tex. 

OA, OCofEngrs, Washington 25, D.C. Jan. 28, 1957. 

To: Division Engineer, US Army Engineer Division, Lower Mississippi Valley, 
Vicksburg, Miss. 

1. The areas required for public access as proposed in Real Estate Memoran- 
dum No. 4 have been considered by the interested divisions of this office. Limita- 
tion of public-access points to 1 area for every 5 to 10 miles along the general 
axis of the reservoir area is considered generally advisable. Areas in closer 
proximity generally cannot be justified as a requirement for public access, 
especially in those frequent cases where the acquisition is opposed by the owner. 
If, through good real-estate practice, lands should be acquired which can be 
beneficially used for public-access purposes, they may be so programed under 
the master plan rather than be reported for subsequent disposal. 

2. The proposed acquisition exceeds the above limitation in the following 
particulars: 

(a) In each of the sections B, C, D, and F, 2 or 3 small areas are proposed 
immediately adjacent to each other. It is considered that one integrated area 
of adequate size would be a desirable substitute. 

(bv) In sections A and BH, two small areas are proposed within about a mile 
of a major area in the section. The need for the additional areas is not apparent. 

3. It is requested that Real Estate Memorandum No. 4 be revised in accordance 
with the above comments and submitted to this office for review and comment. 

For the Chief of Engineers: 

W. W. RAGLAND, 
Colonel, Corps of Engineers, 
Assistant Chief of Engineers for Real Estate. 
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EXHIBIT 9Z 
JULY 23, 1953. 
Memorandum for: Assistant Chief of Engineers for Civil Works. 
Acting Assistant Chief of Engineers for Real Estate. 


1. At the conference yesterday with the Secretary of the Army, the Secretary 
expressed concern with the current real-estate policy of the Corps of Engineers. 
He indicated he had definite plans to make substantial changes therein. 

2. It is his feeling that the present policy requires both the taking of too much 
land and the taking of too high a title in the land. He stated that the question 
of real-estate acquisition by all agencies of government was-one in which the 
present administration desired to take a completely new look on a broad scale 
and that determination of that policy would probably be by the Chief Executive. 

3. The Secretary had not determined the extent to which he might make the 
new policy retroactive, but considered this as a minor consideration, although 
fully realizing the legal and legislative complications. With this background I 
desire a study made and a presentation to the Secretary prepared. 

4. This study must be a complete analysis of the land requirements for each 
different type of project (flood control, multiple purpose, navigation, retarding 
basin). The land requirements (area and type of interest in land to be acquired 
by the Government) must be measured by the yardstick of absolute essentiality 
to construct, maintain, and operate a project for its authorized purposes. My 
thoughts are that the scope of the study should include at least the following 
elements. The minimum estate in land required should be related to these 
elements, and pros and cons developed fairly and objectively. Estates less than 
fee should be defined, e. g., what is a “comprehensive easement” or a “flowage 
easement”? 

ROBINSON. 
x 





